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ORGANIZATION  OF  SUPREME  COURT. 


[GonitltnUon,  article  6,  Mctlon  %} 

§2.  The  Supreme  Court  shall  consist  of  a  chief  jus- 
tice and  six  associate  justices.  The  court  may  sit  in 
departments  and  in  Bank,  and  shall  always  be  open  for 
the  transaction  of  business.  There  shall  be  two  depart- 
ments, denominated,  respectively,  Department  One  and 
Department  Two.  The  chief  justice  shall  assign  three 
of  the  associate  justices  to  each  department,  and  such 
assignment  may  be  changed  by  him  from  time  to  time. 
The  associate  justices  shall  be  competent  to  sit  in  either 
department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief 
justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  hereinafter  contained 
in  relation  to  the  court  in  Bank.  The  presence  of  three 
justices  shall  be  necessary  to  transact  any  business  in 
either  of  the  departments,  except  such  as  may  be  done 
at  chambers,  and  the  concurrence  of  three  justices  shall 
be  necessary  to  pronounce  a  judgment.  The  chief  jus- 
tice shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending 
before  the  court  to  be  heard  and  decided  by  the  court 
in  Bank.  The  order  may  be  made  before  or  after  judg- 
ment pronounced  thereon,  the  order  must  be  made 
has  been  allotted  to  one  of  the  departments,  and  a  judg- 
ment pronounced  by  a  department;  but  where  a  cause 
has  been  allotted  to  one  of  the  departments,  and  a  judg- 
ment pronounced  thereon,  the  order  must  be  made 
within  thirty  days  after  such  judgment,  and  concurred 
in  by  two  associate  justices,  and  if  so  made  it  shall  have 
the  effect  to   vacate   and   set  aside  the  judgment^  Anvi 
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four  justices  may,  either  before  or  after  judgment  by  a 
department;  order  a  case  to  be  heard  in  Bank.  If  the 
order  be  not  made  within  the  time  above  limited,  the 
judgment  shall  be  final.  No  judgment  by  a  department 
shall  become  final  until  the  expiration  of  the  period  of 
thirty  days  aforesaid,  unless  approved  by  the  chief  jus- 
tice, in  writing,  with  the  concurrence  of  two  associate 
justices.  The  chief  justice  may  convene  the  court  in 
Bank  at  any  time,  and  shall  be  the  presiding  justice  of 
the  court  when  so  convened.  The  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  Bank;  but  if  four  justices,  so 
present,  do  not  concur  in  a  judgment,  then  all  the  jus- 
tices qualified  to  sit  in  the  cause  shall  hear  the  argument; 
but  to  render  a  judgment,  a  concurrence  of  four  judges 
shall  be  necessary.  In  the  determination  of  causes,  all 
decisions  of  the  court  in  Bank  or  in  departments  shall 
be  given  in  writing,  and  the  grounds  of  the  decision 
shall  be  stated.  The  chief  justice  may  sit  in  either  de- 
partment, and  shall  preside  when  so  sitting,  but  the  jus- 
tices assigned  to  each  department  shall  select  one  of  their 
number  as  presiding  justice.  In  case  of  the  absence  of 
the  chief  justice  from  the  place  at  which  the  court  is 
held,  or  his  inability  to  act,  the  associate  justices  shall 
select  one  of  their  own  number  to  perform  the  duties 
and  exercise  the  powers  of  the  chief  justice  during  soob 
absence  or  inability  to  act 
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SUPREME  COURT  COMMISSIONERS. 


(Statntas  1889,  iMge  18.] 


Sxonov  1.  The  Supreme  Court  of  the  State  of  Cali- 
fornia shall  immediately  upon  the  expiration  of  the 
term  of  office  of  the  present  Supreme  Court  Commis- 
sioners appoint  five  persons  of  legal  learning  and  per- 
sonal worth  as  Commissioners  of  said  Court  It  shall 
be  the  duty  of  said  Commissioners^  under  such  rules 
and  regulations  as  said  Court  may  adopt,  to  assist  in  the 
performance  of  its  duties  and  in  the  disposition  of  the 
numerous  causes  now  pending  in  said  Court  undeter- 
mined. The  said  Commissioners  shall  hold  office  for 
the  term  of  four  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice 
of  the  law.  They  shall  each  receive  a  salary  equal  to 
the  salary  of  a  Judge  of  said  Court,  payable  at  the  same 
time  and  in  the  same  manner.  Before  entering  upon 
the  discharge  of  their  duties  they  shall  each  take  an 
oath  to  support  the  Constitution  of  the  United  States, 
and  the  Constitution  of  the  State  of  California,  and  to 
faithfully  discharge  the  duties  of  the  office  of  Commis- 
sioner of  the  Supreme  Court  to  the  best  of  their  ability. 
The  said  Court  shall  have  power  to  remove  any  and  all 
members  of  said  Commission  at  any  time  by  an  order 
entered  on  the  minutes  of  said  Court,  and  all  vacancies 
in  said  Commission  shall  be  filled  in  like  manner. 
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SUPERIOR  COURT  JUDGES. 


W.  K  GREENE Oakland,  Alameda. 

F.  W.  HENSHAW. Oakland,  Alameda. 

JOHN  ELLSWORTH. Oakland,  Alameda. 

N.  D.  AENOT Markleeville,  Alpine. 
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JOHN  0.  GRAY Oroville,  Butte. 
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E.  A.  BREDGFORD : Colusa,  Colusa. 
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JAMES  E.  MURPHY Crescent  City,  Del  Norte. 

M.  P.  BENNETT .' .  .Placerville,  El  Dorado. 

S.  A.  HOLMES Fresno,  Fresno. 

M.  K  HARRIS :•. .Fresno,  Fresno. 

G.  W.  HUNTER Eureka,  Humboldt. 

GEORGE  M.  •  GILL ^ Independence,  Inyo. 

A.  R  CONKLIN Bakersfield,  Kern. 

R  W.  CRUMP Lakeport,  Lake. 

W.  F.  MASTEN , Susanville,  Lassen. 

B.  N.  SMITH Los  Angeles,  Los  Angeles. 

W.  H   CLARK Los  Angeles,  Los  Angeles. 

W.  P.  WADE Los  Angeles,  Los  Angeles. 

WALTER  VAN   DYKE Los  Angeles,  Los  Angeles. 

LUCIAN  SHAW. Los  Angeles,  Los  Angeles. 

J.  W.  MoKINLEY Los  Angeles,  Los  Angeles. 

F.  M.  ANGELLOTTI San  Rafael,  Marin. 

J.  M.  CORCORAN Mariposa,  Mariposa. 

ROBERT  McGARVEY Ukiah,  Mendocino. 

J.  K.  LAW Merced,  Merced. 

C.  L.  CLAFLIN Alturas,  Modoc. 

W.  H.  VIRDEN Bridgeport,  Mono. 

N.  A.  DORN Salinas  City,  Monterey. 

E.  D,  HAM Napa  City,  Napa. 

JOHN  CALDWELL Nevada  City,  Nevada. 

J.  W.  TOWNER Santa  Ana,  Orange. 

J.  E.  PREWITT Auburn,  Placer. 

G.  G.  CLOUGH Quincy,  Plumas. 
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A.  P.  CATLrN" Sacramento,  Sacramento. 

W.  0.  VAN  FLEET Sacramento,  Sacramento. 

JAMES  F.  BBEEN Hollister,  San  Benito. 

JOHN  L.  CAMPBELL San  Bernardino. 

GEOEGE  E.  OTIS San  Bernardino. 

E.  S.  TORRANCE San  Diego,  San  Diego. 

GEORGE  PUTERBAUGH. San  Diego,  San  Diego. 

W.  L.  PIERCE San  Diego,  San  Diego. 

JAMES  V.  COFFEY San  Francisco. 

C.  W.  SLACK San  Francisco. 

E.  R.  GARBER San  Francisco. 

J.  C.  B.  HEBBARD San  Francisco. 

D.  J.  MURPHY San  Francisco. 

A.  A.  SANDERSON San  Francisco. 

JOHN  HUNT San  Francisco. 

WALTER  H.  LEVY San  Francisco. 

JOHN  F.  FINN San  Francisco 

W.  T.   WALLACE San  Francisco. 

J.  M.  TROUTT San  Francisco. 

F.  W.  LAWLER San  Francisco. 

J.  H.  BUDD Stockton,  San  Joaquin. 

ANSEL  SMITH i . . .  Stockton,  San  Joaquin. 

V.  A.  GREGG San  Luis  Obispo. 

GEORGE  H.  BUCK Redwood  City,  San  Mateo. 

W.  B.  COPE Santa  Barbara,  Santa  Barbara. 

J  OHN  REYNOLDS San  Josfi,  Santa  Clara. 

W.  G.  LORIGAN. San  Jos6,  Santa  Clara. 

F.  J.  McCANN Santa  Cruz,  Santa  Cruz. 

EDWARD  SWEENEY Redding,  Shasta. 

STANLEY  A.  SMITH DownieviUe,  Sierra. 

J.  S.  BEARD Yreka,  Siskiyou. 

A.  J.  BUCKLES Fairfield,  Solano. 

R.  F.  CRAWFORD Santa  Rosa,  Sonoma. 

S.  K.  DOUGHERTY. Santa  Rosa,  Sonoma. 

W.  O.  MINOR Modesto,  Stanislaus. 

EDWIN  A.  DAVIS Sutter  and  Yuba  Counties. 

JOHN  F.  ELLISON Red  Bluff,  Tehama. 

T.  E.  JONES Weaverville,  Trinity. 

W.  W.  CROSS Visarn,  Tulare. 

G.  W.  NICOL Sonora  Tuolunme. 

B.  T.  WILLIAMS San  Buenaventura,  Ventura. 

W.  H.  GRANT Woodland,  Yolo. 
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REPORTS  OF  CAS£S 

DBTUtMIirBD  III 

THE  SUPREME  COURT 

or  nn 

STATE   OF  CALIFOKNIA. 


[M<K  14668.    DQMirtment  Two.  — June  16,  1602.] 

CONSOLIDATED  NATIONAL  BANK,  Appbixakt,  v. 
PACIFIC  COAST  STEAMSHIP  COMPANY,  Ra- 

8P0NDBNT. 

kamXCt  —  AUTBOBITT  TO  BOBBOW   MOMIT limBBNCB  VBOM  BXPLOTXINT. 

—  If  the  tranaactlon  of  business  carried  on  hj  an  agent  for  bis  principal 
absolutely  requires  tbe  exercise  by  tbe  agent  of  the  power  to  borrow 
ntoney  In  order  to  carry  it  on,  such  power  is  impliedly  conferred  as  an 
incident  to  the  employment;  but  it  does  not  afford  a  sufficient  ground 
for  tbe  inference  of  sucb  a  power,  to  say  tbe  act  proposed  was  conve- 
Blent  or  adyantageous,  or  more  effectual  In  the  transaction  of  the  business 
proTided  for,  but  it  must  be  practically  Indispensable  to  the  execution 
of  the  duties  really  delegated.  In  order  to  Justify  its  inference  from  the 
original  employment. 

Id.  —  Nncnssirr  ov  Bobbowiicq  MomiT  —  PBasuMFnox  —  Usual  Coursi 
ov  BuaiKiss  —  Bxpuiss  Authobitt.  —  Where  the  authority  of  an  agent 
to  borrow  money  is  denied  by  the  principal,  and  It  is  proved  that  there 
was  no  necessity  for  borrowing  money  to  effect  any  purpose  of  the 
agency,  it  will  not  be  presumed,  without  evidence,  that  It  was  proper 
or  usual,  in  the  ordinary  course  of  the  business  In  which  he  was  em- 
ployed, to  borrow  money  without  express  authority. 

U.  —  Obtsmsiblb  Authobitt  —  Locai*  Aobnt  or  Stbambhip  Compami  — 
OTB]2DBArT. — There  is  no  ostensible  authority  to  a  local  agent  of  a 
staamship  company  to  borrow  money  or  overdraw  from  a  bank,  where 
It  appean  that  Its  general  agents  had  no  notice  that  the  local  agent  had 
an  account  witn  the  bank,  or  had  ever  overdrawn  the  account  or  bor- 
rowed money  from  the  bank,  and  that  they  had  furnished  the  local 
agent  with  a  safe  in  which  to  keep  the  money  collected  by  him,  and 
where  it  further  appears  that  the  bank  did  not  notify  the  general  agents 
«f  the  over-draft,  but  deslt  with  the  local  agent  only,  and  accepted  his 
individual  promises  to  paj  the  over-drafts. 
XCV.  Cal.— 1 
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20.  —  Pleading  —  Two  Counts  upon  Same  Cause  of  Action  —  Dbmurebb 
TO  FiBST  Count  —  Errob  without  Prejudice.  —  The  sustaining  of  a 
special  demurrer  for  uncertainty  to  the  first  count  of  a  complaint,  con- 
sisting of  a  common  count  for  money  had  and  received,  the  other 
count,  upon  which  the  case  was  In  fact  tried,  consisting  of  a  claim  for 
over-drafts  of  defendant's  accounts  with  the  plaintiff  bank,  if  errone- 
ous, cannot  be  prejudicial  error,  where  it  appears  from  the  evidence  that 
there  could  be  no  recovery  upon  the  first  count,  and  that  both  counts 
were  intended  to  represent  the  same  cause  of  action. 

!d.  —  Evidence  —  Defalcations  of  Agent  —  Over-drafts  to  Pay  Defal- 
cations. —  In  an  action  by  a  bank  against  a  steamship  company  to  re- 
cover a  sum  of  money  alleged  to  have  been  overdrawn  from  the  bank  by 
the  company,  evidence  upon  the  part  of  the  defendant  tending  to  prove 
the  amount  of  the  defalcations  of  a  local  agent  of  the  company,  who  had 
overdrawn  his  accounts  with  the  bank,  that  his  over-drafts  were  made 
to  pay  the  amount  he  was  behind  in  his  accounts  with  the  defendant, 
and  that  at  the  time  of  the  over-drafts  he  had  money  of  the  defendant's 
on  hand  sufficient  to  pay  all  claims  against  the  defendant,  is  admissible, 
as  tending  to  prove  that  the  over-drafts  were  not  loans  to  the  defendant, 
and  that  the  agent  had  neither  express  nor  implied  authority  from  the 
defendant  to  make  them ;  but  that  they  were  made  by  the  agent  for  the 
purpose  of  paying  nis  own  debt  to  the  defendant. 

Trial  —  Error  without  Prejudice  —  Examination  of  Witness  —  An- 
swBRs  to  Questions  Objected  to.  —  The  sustaining  of  an  objection  to 
questions  asked  of  a  witness  cannot  be  prejudicial  error,  where  the 
witness  is  afterwards  permitted  to  answer  and  does  fully  answer  the 
questiona 

Id.  —  Re-opbning  Case  for  Further  Evidence  —  Discretion. — The  action 
of  the  trial  court  in  refusing  to  reopen  an  action  after  the  close  of  the  trial, 
for  the  purpose  of  allowing  the  introduction  of  additional  evidence.  Is 
lot  an  abuse  of  discretion,  where  there  is  no  showing  of  any  excuse  for 
not  having  produced  the  evidence  at  the  trial. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
.Diego  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

Works,  Qibson  &  Titus,  and  Works  &  Works,  for  Ap- 
pellant. 

Simpson,  being  authorized  to  do  and  transact  all  of 
tJie  business  of  the  defendant  at  the  port  and  city  of  San 
Diego,  was  a  general  agent,  and,  as  such,  authorized  to 
do  everything  necessary  or  proper  or  usual  in  the 
conduct  of  such  business.  (Civ.  Code,  sees.  2297,  2819; 
Hoskins  v.  Swain,  61  Cal.  338;  Anderson  v.  Antes,  161 
Mass.  11;   Shepherd  v  Milwaukee  Oas-Light  Co.j  11  Wis. 
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243;  German  Fire  Ins  Co.  v.  Gruncrt,  112  111.  68;  Ban- 
ner Tobacco  Co.  v.  Jenison,  48  Mich.  459;  Mecham  on 
Agency,  sees.  285,  811.)  Having  authority,  generally, 
and  without  limitation,  to  collect,  pay  out,  and  handle 
the  money  of  the  defendant  at  this  port,  he  was  author- 
ized to  open  an  account  with  the  plaintiff,  deposit  money 
thereunder,  and  check  against  the  same.  (Com.  Bank 
of  Lake  Erie  v.  Norton,  1  Hill,  501;    Heame  v.  Eeevye, 

5  Bosw.  579,  584.)  Having  power  to  draw  checks  for 
and  on  account  of  the  defendant,  the  authority  to  check 
beyond  the  amount  on  deposit,  and  thereby  create  an 
over-draft  binding  on  the  defendant,  necessarily  fol- 
lowed. (Tradesmen's  Bank  v.  Astor,  11  Wend.  87;  Mer- 
chants'  Bank  v.  State  Bank,  10  Wall.  604.)  If  the 
authority  to  deposit  and  draw  checks,  and,  as  conse- 
quent thereto,  to  overdraw  the  defendant's  account,  did 
not  follow,  as  a  matter  of  law,  from  the  nature  and 
character  of  his  agency,  his  long  and  continued  exercise 
of  such  power  was,  as  to  the  plaintiff,  with  whom  he 
dealt,  equivalent  to  an  express  grant  of  such  authority 
by  the  defendant.  (Merchants'  Bank  v.  State  Bank,  10 
WalL  604.)  If  he  was  not  expressly,  or  by  the  nature 
of  his  agency,  authorized  to  deposit  in  bank,  and  draw 
against  and  overdraw  the  account,  he  was,  as  between 
the  plaintiff  and  defendant,  vested  with  that  authority, 
for  the  reason  that  the  defendant  made  him  its  osten- 
gible  agent  for  these  purposes,  by  "intentionally,  or  by 
want  of  ordinary  care,"  causing  the  plaintiff  to  believe 
he  was  its  agent  with  such  authority.  (Civ.  Code,  sees. 
2300,  2317;  Quinn  v.  Dresbach,  75  Cal.  159  ;  Mecham  on 
Agency,  sec  282;  Heald  v.  Bendy, ^8Q  Cal.  632.)  So  the 
manner  in  which  he  was  treated  and  allowed  to  deal  with 
the  plaintiff,  as  having  apparent  authority  to  act  for  it  in 
the  premises,  was  sufficient  to  bind  the  defendant.     (1  Am. 

6  Eng,  Ency.  of  Law,  340 ;  Law  v.  Stokes,  23  N.  J,  L.  249 ; 
90  Am,  Dec  655 ;  Mecham  on  Agency,  sec.  282.)  These 
rules  of  law  are  applicable  to  corporations.  Where  a  cor- 
poration has  allowed  its  officer  or  agent  lo  conauct  i*^a 
business  iu   a  certain   way,   and    to   perform  cercajn*  acts  i 
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for  and  on  behalf  of  such  corporatioDi  the  OFdinarj  usage 
and  practice  of  the  corporation  in  this  respect  must,  in 
the  absence  of  counter-proof,  be  supposed  to  result  from 
the  regulations  prescribed  by  the  board  of  directors,  to 
whom  its  charter  and  by-laws  submit  the  general  man- 
agement of  its  businefls.  (Minor  v.  Mechanics*  Bank  of 
Alexandria,  1  Pet  46,  69 ;  Merchants'  Bank  v.  State  Bank, 
10  Wall.  604,  644.)  It  was  the  duty  of  the  defendant  to 
use  ordinary  care  to  ascertain  and  know  what  acts  were 
being  done  and  authority  exercised  by  its  agent.  It  was 
bound,  as  between  itself  and  the  bank,  to  inspect  and 
examine  the  books  of  its  agent,  to  ascertain  the  truth. 
If  it  did  not,  it,  and  not  the  bank,  must  suffer  the  loss. 
(Leather  Mfrs\  Bank  v.  Morgan,  117  U.  S.  97, 106 ;  Dana 
V.  National  Bank,  132  Mass.  156.)  The  plaintiff  bank 
was  not  bound  to  inquire  for  what  purpose  checks  were 
drawn  upon  it  'Nor  is  it  material,  so  far  as  the  bank  is 
concerned,  whether  Simpson  was  behind  with  his  ac- 
coimts,  and  drawing  the  checks  in  favor  of  the  general 
agent  in  order  to  make  his  accounts  balance  as  between 
himself  and  his  principal,  or  not.  It  was  enough  that 
he  had  authority  to  draw  the  checks.  {Bremer  County 
Bank  v.  Mores,  73  Iowa,  289 ;  Eyrich  v.  Capital  State  Bank, 
67  Miss.  60 ;  Hale  v.  Richards,  80  Iowa,  164.)  The  ap- 
parent authority  of  Simpson,  and  the  manner  in  which 
he  was  publicly  treated  by  the  defendant,  could  not 
be  controlled  by  private  instructions  or  limitations  of 
authority  not  brought  to  the  attention  of  the  plaintiff. 
(Lister  v.  Allen,  31  Md.  643 ;  100  Am.  Dec.  78 ;  Banner  To- 
bacco Co.  V.  Jenison,  48  Mich.  459;  Mecham  on  Agency, 
sec.  283;  Owen  v.  Crawley,  36  N.  T.  600,  604.)  If  an 
agent  has  authority  to  draw  checks,  he  may  overdraw 
even  beyond  an  amount  expressly  limited  by  the  prin- 
cipal with  the  bank.  (1  Morse  on  Banks  and  Banking, 
sec.  358;  Bremer  Co.  Bank  v.  Mores,  73  Iowa,  289.)  The 
money  overdrawn  by  Simpson  having  been  paid  directly 
to  the  defendant  through  its  general  agents,  by  the 
drafts  of  the  defendant,  it  cannot  be  heard  to  deny  his 
authority  to  draw  and  pay  it  over.     It  is  not  a  question 
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as  to  which  of  two  innocent  parties  shall  suffer,  as  it 
would  have  been  had  the  money  thus  overdrawn  gone 
to  soma  one  else.  As  the  defendant  received  the  money, 
it  is  in  no  worse  condition,  if  required  to  repay  it,  than 
if  it  never  had  been  drawn.  {Mahoney  Mining  Co,  v. 
AngUhOalifomia  Bank,  104  U.  S.  192 ;  Milligan  v.  Davis, 
49  Iowa,  126 ;  Marine  Bank  v.  Butler  Colliery  Co.,  5  N.  Y. 
Sup.  Ct  291;  Fouch  v.  Wilson,  59  Ind.  93;  Batch  v.  Tay- 
lor,  10  N.  H.  538 ;  Merchants'  Bank  v.  State  Bank,  10  Wall. 
644 ;  Rowan  v.  Buttman,  1  Daly,  412 ;  Heame  v.  Keene, 
6  Bosw.  579,  585.)  The  court  below  erred  in  sustaining 
the  defendant's  demurrer  to  the  first  count  of  the  com- 
plaint This  count  is  in  the  usual  form  of  comxion 
counts  for  money  had  and  received,  and  has-been  held 
to  be  good  in  this  state.  (Freeborn  v.  Olazer,  10  Oal.  337 ; 
Hunt  V.  City  of  San  Francisco,  11  Cal.  250,  258 ;  Bulking- 
ham  V.  Waters,  14  Cal.  147;  Higgins  v.  Wortell,  18  Oal. 
881;  Wilkins  v.  Stidger,  22  Cal.  235;  83  Am.  Dec  64; 
Pavisich  v.  Bean,  48  Cal.  364;  Magee  v.  East,  49  Cal.  141 ; 
Quimby  v.  Lyon,  68  Cal.  394;  Clay  v.  Carroll,  67  Cal.  19; 
Castagnino  v.  Balletta,  82  Cal.  250,  257.)  It  will  no  doubt 
be  contended  that  it  is  apparent  that  the  cause  of  action 
alleged  in  this  and  the  other  count  of  the  complaint 
were  identical,  and  that  therefore  the  ruling,  although 
erroneous,  was  harmless.  But  this  position  cannot  be 
maintained.  In  the  first  place,  this  court  cannot  assume 
that  the  causes  of  action  are  the  same,  and  in  fact  they 
are  not  The  second  count  depends  upon  the  proof  of 
the  agency  of  Simpson,  and  his  authority  to  make  the 
over-draft  The  first  count  called  for  no  such  proof. 
If  the  steamship  company  received  the  moneys  of  the 
bank  and  used  it,  it  became  liable  for  money  had  and 
received,  whether  Simpson  had  any  authority  to  act  for 
it  or  not  (Merchants*  Bank  v.  State  Banky  10  Wall.  604, 
644.) 

lAtce  A  McDonald,  for  Eespondent 

One  who  deals  with  a  special  or  local  agent  is  bound 
40    ascertain    the    'dcope    and    measure    of    his    authority. 
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(Wade  on  Notice,  2d  ed.,  sec.  660;  Mecham  on  Agency, 
sees.  288,  289;  Morawetz  on  Private  Corporations,  sec, 
606;  Hurley  v.  Watson,  68  Mich.  531;  Hayes  v.  Campbell, 
63  Cal.  143 ;  Chaffee  v.  Stuhhs,  37  La.  Ann.  656.)  Conced- 
ing that  Simpson  was  "a  general  agent"  in  and  about  the 
business  of  the  defendant  at  the  port  of  San  Diego,  still  he 
had  no  implied  power  to  borrow  money  for  the  defendant, 
or  to  issue  negotiable  paper  for  its  benefit.  (Mecham  on 
Agency,  sec.  398;  Iron  Mine  v.  National  Bank,  39  Mich. 
644;  Mining  Co.  v.  National  Bank,  1  Col.  531;  2  Col.  565; 
Breed  v.  National  Bank,  4  Col.  481;  Carpenter  v.  Biggs, 
46  Cal.  92.)  If  the  agent  of  a  corporation  has  no  au- 
thority to  perform  an  act,  except  under  extraordinary 
circumstances,  the  company  is  not  bound  by  such  act, 
unless  the  extraordinary  circumstances  actually  existed 
at  the  time  of  the  act  in  question;  and  one  seeking  to 
hold  the  company  liable  for  such  act  must  show  the 
existence  of  the  special  circumstances  upon  which  the 
authority  of  the  agent  to  bind  the  company  rested. 
(Morawetz  on  Private  Corporations,  sec.  606,  and  cases 
cited;  Harris  v.  Flume  Co.,  87  Cal.  526.)  And  an  agent, 
unless  specially  authorized,  never  has  the  power  to  bor- 
row money  in  order  to  carry  on  the  business  of  the 
principal,  unless  such  act  is  practically  indispensable  to 
the  execution  of  the  duties  actually  delegated  to  such 
agent;  and  it  is  not  sufficient  that  the  act  proposed  was 
convenient  and  advantageous  both  to  principal  and 
agent,  or  more  effectual  in  the  transaction  of  the  busi- 
ness provided  for.  (Mecham  on  Agency,  sec.  399;  Bick" 
ford  V.  Menier,  107  N.  T.  490.)  In  the  case  at  bar  the 
account  in  question  was  not  kept  at  the  plaintiff  bank 
in  the  name  of  the  defendant,  and  the  checks  drawn 
against  it,  including  the  over-drafts,  were  not  drawn  in 
its  name,  and  did  not  purport  to  be  its  act  or  by  its 
authority.  The  addition  of  the  word  "agent"  after  Mr. 
Simpson's  name,  in  the  account,  and  to  the  checks,  was 
a  mere  descriptio  personw,  and  created  no  liability  against 
the  defendant.  (Tannant  v.  National  Bank,  1  Col.  278; 
9  Am.  Hop.  156,    Hobson  v.  Hassett,  76  Cal.  203;  9  Auu 
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St.  Rep.  198.)  All  the  authorities  which  hold  that  a  spe- 
cial agent  can,  under  any  circumstances,  bind  his  princi- 
pal for  moneys  borrowed  by  him  for  it  put  it  upon  the 
ground  that  the  act  must  be  practically  indispensable  to 
the  execution  of  the  duties  actually  delegated;  and  that 
one  seeking  to  hold  the  principal  for  such  act  must  prove 
the  existence  of  the  special  circumstances  upon  which 
the  authority  of  the  agent  to  bind  his  principal  rested. 
(Morawetz  on  Private  Corporations,  sec.  606;  Mechani 
on  Agency,  sec  899 ;  Wharton  on  Agency,  sec.  137 ;  Bick- 
ford  ▼.  Menier,  107  N.  Y.  490 ;  Hurley  v.  Watson,  68  Mich. 
581;  Civ.  Code,  sec.  2319,  2334.)  Where  the  party  re- 
liee  upon  the  ostensible  authority  of  an  agent  to  sustain 
an  unauthorized  act,  he  must  give  evidence  of  similar 
transactions  in  which  such  acts  of  the  agent  were  au- 
thorized or  ratified.  {Robinson  v.  Nevada  Bank,  81  Cal. 
106.)  The  failure  of  the  plaintiff  to  make  any  inquiries 
of  the  defendant  as  to  the  extent  of  Simpson's  authority, 
and  its  allowance  of  the  continual  overdrawing  of  the 
account,  and  its  consent  that  such  over-drafts  should  be 
continued  by  his  son  during  Simpson's  absence  in  Eng- 
land, constituted  negligence  of  the  grossest  character 
on  the  part  of  the  plaintiff,  and  bars  all  claim  made  by 
it  of  negligence  against  the  defendant.  (Wharton  on 
Agency,  sec.  187;  Mecham  on  Agency,  sec.  290.)  As 
the  record  shows  that  the  defendant  received  the  money 
overdrawn,  as  payments  by  Simpson  on  account  of  its 
funds,  and  that  he  was  still  indebted  to  the  defendant 
after  its  receipt  of  the  last  draft  issued  by  the  plaintiff 
for  the  last  over-draft  made  by  Simpson,  and  also  shows 
that  when  the  defendant  received  the  proceeds  of  such 
over-drafts  it  was  entirely  ignorant  that  Simpson  had 
so  procured  them;  or  that  he  had  at  any  time  deposited 
any  of  its  funds  in  the  plaintiff  bank,  since  it  had  fur- 
nished him  the  safe  for  the  safe-keeping  thereof,  the 
receipt  and  retention  of  such  moneys  by  the  defendant 
created  no  liability  to  the  plaintiff  for  the  same.  (Navi- 
gation Co.  V.  Dandridge,  8  Gill  &  J.  248 ;  29  Am.  Dec. 
643;   Bohart  v.  Obeme,  36  Kan.  284;    Thatcher  Y.Pray^ 
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118  Mass.  291;  18  Am.  Bw.  480;  Bobinson  v.  Nevada 
Bank,  81  Cal.  106-110.)  There  was  no  error  in  allo^dng 
the  defendant  to  prove  the  authority,  powers,  and  duties 
of  Simpson  as  its  agent  at  San  Diego,  for  the  plaintiff 
was  bound  thereby,  unless  it  could  not,  by  the  use  of 
reasonable  diligence,  have  ascertained  them.  (Wharton 
on  Agency,  sec  137 ;  Mecham  on  Agency,  sec  289,  290 ; 
Civ.  Code,  sees.  2319,  2334.) 

Vanolikf,  C.  —  The  complaint  in  this  action,  showing 
that  plaintiff  and  defendant  are  corporations,  is  in  two 
counts;  the  first  alleging  ''that  defendant  is  indebted  to 
the  plaintiff  for  moneys  had  and  received  by  it  from  the 
plaintiff  in  the  sum  of  $13,574.47,  which  sum  is  now 
due  and  unpaid.''  In  the  second  count  it  is  alleged, 
substantially,  that  for  many  successive  years  the  defend- 
ant did  business  with  the  plaintiff  by  depositing  in 
plaintiff's  bank,  at  the  city  of  San  Diego,  and  drawing 
therefrom  on  its  checks  large  sums  of  money;  during 
which  time  the  defendant  frequently  overdrew  its  ac- 
count in  large  sums,  which  were  repaid  at  various  times, 
except  as  hereinafter  alleged.  ''That  between  April  18, 
1889,  and  November  1st  of  same  year,  the  defendant, 
by  its  checks,  regularly  drawn  on  the  plaintiff,  over- 
drew its  account  in  plaintiff's  said  bank,  in  the  sum  of 
$10,754.91,"  which,  with  interest  at  twelve  per  cent  per 
annum,  amounts  to  $13,574.47.  For  this  amount  plain- 
tiff prays  judgment  A  special  demurrer  to  the  first 
count,  on  the  ground  of  uncertainty,  was  sustained  by 
the  court 

The  answer  of  the  defendant  specifically  denies  each 
allegation  of  the  second  count,  except  that  each  party  is 
a  corporation. 

The  case  was  tried  without  a  jury,  and  the  court  found 
for  defendant  on  all  the  issues,  and  rendered  its  judg- 
ment accordingly. 

Plaintiff's  motion  for  a  new  trial,  made  on  a  bill  of 
exceptions,    having    been    denied,    the    plaintiff    appealfl 
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both  from  the  judgment  and  from  the  order  denying  a 
new  trial. 

1.  Appellant  contends  that  the  evidence  is  insufficient 
to  justify  the  findings  of  the  court  in  any  material  par- 
ticular. 

It  appears  that  during  the  transactions  in  controversy 
the  defendant  was  engaged  in  the  business  of  marine 
carrier  of  freight  and  persons  along  the  Pacific  coast 
from  Mexico  to  Alaska.  Groodall,  Perkins  &  Co.,  at  San 
Francisco,  were  its  general  agents;  but  it  had  a  local 
agent  at  each  port  on  the  coast  where  it  did  business. 
These  local  agents  were  under  the  control  of  the  general 
agency,  and  were  required  to  report  directly  to  Goodall, 
Perkins  &  Co.,  at  San  Francisco.  During  the  transac' 
tion  in  question,  J.  H.  Simpson  was  the  local  agent  for 
the  defendant  at  the  port  of  San  Diego,  in  this  state,  and 
the  plaintiff  was  there  engaged  in  the  business  of  bank- 
ing. Continually  since  the  organization  of  the  plain- 
tiff's bank,  in  1883,  until  October,  1889,  Simpson  had 
an  account  of  his  deposits  and  drafts  of  money  with 
plaintiff's  bank,  kept  in  the  name  of  '^J.  H.  Simpson, 
agent."  To  this  account  he  deposited  in  the  bank,  from 
time  to  time  during  each  month,  considerable  sums  of 
money  collected  by  him  for  the  defendant.  During  the 
same  period  he  was  treasurer  of  a  Masonic  lodge,  and 
also  of  an  Unitarian  church,  and  from  time  to  time  de- 
posited to  the  same  account  considerable  sums  of  money 
belonging  to  the  lodge  and  to  the  church,  amounting  to 
over  twenty  thousand  dollars,  besides  twenty-three  thou- 
sand dollars  of  his  own  money.  All  his  checks  upon 
this  account  were  signed  "J.  H.  Simpson,  Agent,"  and 
the  greater  portion  of  them  made  payable  to  himself, 
and  actually  paid  to  him.  Of  those  paid  to  himself  the 
greater  portion  were  paid  by  drafts  of  the  plaintiff  on 
San  Francisco,  payable  to  Gfoodall,  Perkins  &  Co.  There 
was  nothing  on  the  checks,  save  the  name  of  the  payee, 
to  indicate  the  purpose  for  which  they  were  drawn. 
Neither  the  checks  nor  the  account  indicated  for  whom 
Simpson  was  agent 
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On  or  about  October  1,  1889,  Simpson  was  discovered 
to  be  some  nine  thousand  dollars  short  in  his  accounts 
with  defendant,  which  he  professed  to  be  unable  to  pay, 
and  for  that  reason  was  removed  from  his  position  as 
agent  of  defendant.  At  the  same  time  his  account  with 
the  plaintiff  was  overdrawn  $11,404.32,  which,  with  in- 
tfjrest  at  twelve  per  cent  per  annum,  constitutes  the 
amount  sued  for  in  this  action. 

If  Simpson  had  actual  or  ostensible  authority  to  bor- 
row money  for  the  defendant,  the  plaintiff  is  entitled  to 
recover,  otherwise  not.  This  is  the  ultimate  and  pivotal 
question  of  fact  presented  for  decision.  Upon  this  ques- 
tion the  trial  court  found  for  the  defendant,  and  I  think 
the  finding  is  justified  by  the  evidence. 

The  evidence  is  positive  that  no  express  authority  to 
borrow  money  on  defendant's  account,  nor  even  to  de- 
posit defendant's  money  in  any  bank,  was  ever  given  to 
Simpson;  and  there  is  no  pretense  to  the  contrary.  But 
counsel  for  appellant  contend,  in  substance,  that  such 
authority  was  implied  from  the  necessity  of  borrowing 
money  in  order  to  carry  on  the  business  which  Simp- 
son was  employed  and  authorized  to  do.  The  evidence, 
however,  strongly  tends  to  prove  that  no  such  necessity 
ever  existed.  It  appears  that  Simpson  occupied  the  po- 
sition of  agent  for  defendant  at  the  port  of  San  Diego 
since  1875,  and  that  from  some  time  in  1876  until  the 
organization  of  the  plaintiff  bank  in  1883,  he  had  an 
account  with  the  Commercial  Bank  of  San  Diego,  similar 
to  that  which  he  afterwards  had  with  the  plaintiff;  and 
that  upon  the  organization  of  the  plaintiff  bank,  as  the 
successor  of  the  Commercial  Bank,  his  account  with  the 
latter  was  transferred  to  the  former.  His  account  in 
the  Commercial  Bank  was  often  overdrawn  to  the  extent 
of  two  hundred  to  three  thousand  dollars.  Between  the 
second  day  of  January  and  the  thirty-first  day  of  Decem- 
ber, 1888,  he  overdrew  his  account  in  the  plaintiff  bank 
thirty-seven  times,  in  sums  ranging  from  one  thousand 
to  four  thousand  six  hundred  dollars;  but  these  over- 
drafts  were   frequently    canceled    by    deposits.      On   De- 
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cember  31,  1888,  the  account  stood  credited  with  a 
balance  of  $1,560.40  in  Simpson's  favor;  and  there  was 
a  still  larger  balance  in  his  favor  on  the  thirteenth  da; 
of  February,  1889,  when  he  drew  a  check  in  favor  of  him- 
self for  $15,026.92;  and  the  next  day  (February  14th) 
drew  another  for  $5,000.  These  two  checks  were  paid 
to  him  in  drafts  on  San  Francisco,  payable  to  Goodall, 
Perkins  &  Co.,  which  were  paid  accordingly.  On  Feb- 
ruary 14,  1889,  the  over-draft  was  $8,930;  March  13th, 
$13,782;  April  19th,  $12,567;  May  17th,  $13,741;  June 
19th,  $14,099;  July  16th,  $14,111;  August  21st,  $13,692; 
September  12th,  $15,717;  October  3d,  $13,398;  and  Oc- 
tober 11th,  when  the  amount  was  closed,  $11,404.32. 

It  was  proved  that  all  over-drafts  from  December  31, 
1888,  until  the  account  was  closed,  were  paid  to  Simp- 
son in  drafts  on  San  Francisco,  payable  and  actually 
paid  to  Goodall,  Perkins  &  Co.,  as  the  general  agents  of 
the  defendant.  It  seems  incredible  that  the  agents  of 
plaintiff  could  have  believed  that  any  of  these  over- 
drafts were  necessary  to  enable  Simpson  to  carry  on  any 
business  which  he  was  authorized  to  do  as  local  agent 
of  the  defendant  at  the  port  of  San  Diego,  or  that  Simp- 
son intended  to  use  or  could  have  used  them  for  any 
such  purpose.  !Nor,  indeed,  is  there  any  evidence  that 
they  ever  pretended  so  to  believe.  Yet  the  over-draft 
sued  for  must  be  included  in  those  drawn  since  Febru- 
ary 12,  1889. 

Mr.  Simpson,  who  appeared  as  a  witness  on  the  part 
of  the  plaintiff,  testified  that  there  never  was  any  neces- 
sity for  his  borrowing  money  to  carry  on  any  business 
which  he  was  authorized  to  do  for  the  defendant;  that 
enough  money  was  always  collected  by  him  to  pay  the 
running  expenses  of  all  the  business  he  was  authorized 
to  do;  that  all  his  over-drafts,  which  were  paid  to  him 
by  plaintiff  in  drafts  on  San  Francisco,  payable  to  Good- 
all,  Perkins  &  Co.,  were  made  for  the  sole  purpose  of 
reducing  the  balance  against  him  in  his  accounts  with 
the  defendant,  kept  by  Goodall,  Perkins  &  Co.,  and  that 
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he  so  informed  Mr.  Bryant  Howard,  the  president  of  thi 
plaintiff  bank,  before  the  13th  of  February,  1889. 

Mr.  George  C.  Perkins,  of  the  firm  of  Goodall,  Per- 
kins &  Co.,  testified  on  behalf  of  the  defendant  that  there 
never  was  any  necessity  for  Simpson  to  borrow  money 
for  defendant  for  any  purpose  whatever. 

As  to  the  implied  power  of  an  agent  to  borrow  money 
on  account  of  his  principal,  the  court  of  appeals,  iD 
Bichford  v.  Menier,  107  N.  Y.  490,  said :  "If  the  transac- 
tion of  the  business  absolutely  required  the  exercise  of 
the  power  to  borrow  money  in  order  to  carry  it  on,  then 
that  power  was  impliedly  conferred  as  an  incident  to  the 
employment;  but  it  does  not  afford  a  sufficient  ground 
for  the  inference  of  such  a  power,  to  say  the  act  pro- 
posed was  convenient  or  advantageous,  or  more  effectual 
in  the  transaction  of  the  business  provided  for,  but  it 
must  be  practically  indispensable  to  the  execution  of  the 
duties  really  delegated,  in  order  to  justify  its  inference 
from  the  original  employment."  (See  also  Hurley  v. 
Watson,  68  Mich.  631;  Mecham  on  Agency,  sec  399; 
Wharton  on  Agency,  sec  137;  Morawetz  on  Private  Cor- 
porations, sec.  606.)  Section  2319  of  the  Civil  Code 
provides  that  an  agent  has  authority  "to  do  everything 
necessary  or  proper  and  usual,  in  the  ordinary  course  oi 
business,  for  effecting  the  purpose  of  his  agency.''  It 
having  been  proved,  as  above  shown,  that  there  never 
was  any  necessity  for  borrowing  money  to  effect  any  pur- 
pose of  Simpson's  agency,  it  will  not  be  presumed,  with- 
out evidence,  that  it  was  proper  or  usual,  in  the  ordinary 
course  of  the  business  in  which  he  was  employed,  to  bor- 
row money  without  express  authority,  when  there  was 
no  necessity  for  so  doing. 

2.  There  is  no  evidence  of  ostensible  authority. 
Simpson  testified  that  he  never  notified  the  defendant 
or  its  general  agents  that  he  had  overdrawn  his  account 
with  plaintiff's  bank,  and  that  there  was  nothing  in  his 
correspondence  with  the  defendant  or  its  agents,  or  in 
the  books  which  he  kept  for  defendant,  from  which  any 
such  over-draft   might  have  been   inferred;   an(L^urth«r- 
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more,  that  he  had  never  informed  defendant  that  he  had 
an  account  with  plaintiff  or  any  other  bank,  and  did  not 
believe  that  defendant  had  notice  of  any  such  accoust 
before  October,  1889.  The  only  circumstance  which  it 
is  claimed  should  have  operated  as  notice  of  such  ac- 
count to  Gbodall,  Perkins  &  Co.  is,  that  seven  or  eight 
years  before  the  trial  they  sent  an  expert  accountant  to 
examine  the  books  kept  by  Simpson;  and  on  that  occa- 
sion, in  order  to  balance  his  account,  Simpson  exhibited 
his  pass-book  as  a  voucher  for  a  small  balance  in  his 
favor,  in  either  the  plaintiff's  bank  or  the  Commercial 
Bank.  The  pass-book  then  exhibited  showed  the  ac- 
count to  be  in  the  name  of  '^ J.  H.  Simpson,  Agent" 

Mr.  Perkins  testified  that  Goodall,  Perkins  &  Co.  never 
had  notice  that  Simpson  had  any  account  with  any  bank; 
that  in  1884  they  furnished  him  a  good  safe,  supposed 
to  be  burglar-proof,  in  which  to  keep  the  money  of  the 
defendant;  and  they  always  supposed  that  Simpson  pur- 
chased the  drafts  remitted  to  them  with  defendant's 
money,  until  after  they  discovered  that  he  was  short  in 
his  accounts  with  them,  and  after  his  last  over-draft 
upon  plaintiff.  There  was  no  evidence  that  defendant 
ever  paid  or  recognized  any  debt  for  borrowed  money 
contracted  by  Simpson,  or  by  any  other  local  agent. 
Moreover,  the  circumstantial  evidence  had  a  tendency 
to  prove  that  the  agents  of  the  plaintiff  never  regarded 
the  account  of  '^J.  H.  Simpson,  Agent,''  as  the  account  of 
the  defendant,  and  never  understood  that  defendant  was 
ttssponsible  for  Simpson's  over-drafts.  1.  Although  of- 
ien  anxious  to  have  the  larger  oveivdrafts  reduced,  and 
requesting  Simpson  to  reduce  them,  they  never  notified 
the  defendant  of  the  existence  of  the  account,  or  of  any 
oveivdraft,  until  more  than  fifteen  months  after  Simp- 
son was  removed.  2.  On  June  20,  1888,  the  plaintiff 
took  Simpson's  individual  note,  signed  "J.  H.  Simpson," 
for  seven  thousand  dollars,  to  cover  his  over-drafts  on 
the  account  of  "J.  H.  Simpson,  Agent."  This  note  was 
afterwards,  in  July,  1888,  paid  by  three  memorandum 
checks  drawn  by  the  cashier  on   the   account  of  (^r^HjI^ 
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Simpson,  Agent."  3.  About  the  1st  of  April,  1889,  Mr. 
Howard,  president  of  the  bank,  complained  to  Mr.  Simp- 
son of  the  amount  of  the  over-draft,  and  requested  that 
it  be  reduced.  Simpson  then  told  Mr.  Howard  that  he 
(Simpson)  was  about  to  go  to  England,  where  he  ex- 
pected to  get  about  twenty-one  thousand  dollars,  and 
on  his  return,  in  about  three  months,  he  would  pay  the 
over-draft.  Howard  asked  him  if  he  felt  sure  of  that, 
and  Simpson  answered  that  he  did.  It  was  then  agreed 
between  them  that  an  over-draft  not  exceeding  twelve 
thousand  dollars  would  be  allowed  during  Simpson's 
absence,  and  that  Simpson's  son,  who  was  to  act  for  his 
father  during  his  absence,  should  be  allowed  to  over- 
draw the  account  to  that  limit  Thereupon  Simpson 
gave  the  bank  written  authority  to  allow  his  son  to  draw 
checks  and  transact  all  banking  business  for  him  until 
further  orders,  and  Simpson  left  for  England  on  April 
8,  1889.  I  think  it  does  not  appear  when  he  returned, 
but  it  does  appear  that  he  failed  to  raise  any  money. 
On  May  17th,  1889,  the  over-draft  was  $13,741 ;  June  19th, 
$14,099;  and  September  12th,  $15,717;  yet  during  that 
time  no  notice  of  the  over-draft  was  given  to  the  gen- 
eral agents  of  the  defendant  In  October,  1889,  Simp- 
son was  removed  on  account  of  the  deficit  in  his 
accounts  with  the  defendant  Of  this  the  plaintiff  had 
notice,  and  soon  thereafter  Mr.  Howard,  the  president 
of  the  bank,  went  to  San  Francisco  and  called  on  Good- 
all,  Perkins  &  Co.,  and  earnestly  requested  them  to  re- 
tain Mr.  Simpson  in  their  employ  at  San  Diego,  in  the 
same  position  he  had  before  occupied,  and  offered  to  go 
on  his  bond  for  the  faithful  performance  of  his  duties; 
yet  did  not  then,  nor  until  about  fifteen  months  ther^ 
a^ter,  notify  Goodall,  Perkins  &  Co.  of  Simpsun's  over- 
draft in  plaintiff's  bank,  nor  of  any  demand  against  the 
defendant. 

Mr.   Howard's  attempted  explanation  of  these  circum- 
stances seems  unreasonable  and  wholly  unsatisfactory. 

Section  2317  of   tlie   Civil   Code  defines  ostensible   au- 
thority  to   be   "siicli    a^   a    princi])al    intentionally,   or  bj 
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want  of  ordinary  care,  causes  or  allows  a  third  person 
to  believe  the  agent  to  possess." 

If  there  was  anj  evidence  tending  to  prove  this,  I 
ihink  it  safe  to  say  the  preponderance  of  the  evidence 
was  against  it,  and  fully  justifies  the  finding  of  no  osten- 
sible authority.  (Robinson  v.  Nevada  BanTc,  81  Cal. 
107). 

3.  It  is  contended  that  the  sustaining  of  the  special 
demurrer  to  the  first  count  of  the  complaint  was  error 
prejudicial  to  defendant  Conceding  that  it  was  error, 
I  think  it  appears  that  plaintiff  was  not  injured  thereby; 
for  although  it  may  be  true,  as  stated  by  counsel,  that 
a  state  of  facts  may  possibly  have  existed  entitling  plain- 
tiff to  recover  under  that  count  without  proving  the 
authority  of  the  agent,  Simpson,  to  borrow  money  for 
defendant,  yet  it  is  quite  apparent  from  the  evidence 
that  no  such  state  of  facts  did  exist,  and  that  the  first 
and  second  counts  were  intended  to  represent  the  same 
cause  of  action. 

4.  The  court  sustained  an  objection  to  each  of  the 
following  questions  propounded  by  plaintiff's  counsel 
to  plaintiff's  witness,  Simpson:  "1.  When  did  you  first 
commence  to  deposit  moneys  for  defendant  in  the  Con- 
solidated National  Bank  \  2.  State  on  whose  account  and 
for  whom  these  deposits  were  made  by  you  as  agent." 
But  the  witness  was  afterwards  permitted  to  answer  and 
did  fully  answer  there  questions. 

6.  There  was  no  error  in  allowing  defendant  to  prove 
tJie  amount  of  Simpson's  defalcations,  that  his  over- 
drafts were  made  to  pay  the  amount  he  was  behind  in 
his  accounts  with  defendant,  and  that  at  the  time  of  the 
over-drafts,  he  had  money  of  the  defendant's  on  hand 
sufficient  to  pay  all  claims  against  the  defendant.  Ob- 
viously, this  testimony  tended  to  prove  that  the  over- 
drafts were  not  loans  to  defendant,  and  that  Simpson 
had  neither  express  nor  implied  authority  from  defend- 
ant to  make  them;  but  that  they  were  made  by  Simp- 
son for  the  purpose  of  paying  his  own  debt  to  defendant. 

For    these    purposes    the    evidence    wa?    competent-r^even  i 
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conceding  tbtt  it  did  not  touch  the  question  ts  to  the 
Ofitensible  authority  of  Simpson. 

6.  The  trial,  so  far  as  the  evidence  was  concerned, 
was  closed  on  July  8d,  when,  by  consent  of  both  parties, 
the  summing  up  by  counsel  was  postponed  imtil  July 
7th.  On  July  7th,  the  court  being  otherwise  engaged, 
it  was  again  postponed  until  July  8th.  On  July  8th  it 
was  again  postponed  until  July  Qth,  by  request  of  plain- 
tiff's counsel.  On  July  9th  plainti£F's  counsel,  without 
previous  notice,  moved  the  court  to  open  up  the  case  for 
the  purpose  of  allowing  the  plaintiff  to  make  proof  that 
Simpson,  in  the  transaction  of  defendant's  businesSi  had 
signed  receipts,  advertised  in  the  papers,  and  signed 
other  papers  and  documents,  ^'J.  H.  Simpson,  Agent"; 
and  also  that  since  the  alleged  over-drafts  the  defend- 
ant has  taken  conveyances  of  property  from  Simpson  to 
secure  defendant  against  loss.  This  motion  was  opposed, 
on  the  grounds  that  the  proposed  evidence  was  irrelevant 
and  immaterial;  and  that  there  was  no  showing  or  sug- 
gestion of  surprise,  oversight,  or  inability  to  have  pro- 
cured the  proposed  evidence  upon  the  trial.  The  court 
denied  the  motion.  Counsel  for  appellant  contend  that 
this  action  of  the  court  was  an  abuse  of  its  discretionary 
power,  but  in  this  I  think  they  are  mistaken. 

Neither  the  forms  nor  substance  of  the  alleged  receipts, 
advertisements,  or  other  documents  signed  by  Simpson 
as  "agent,"  were  shown.  It  may,  therefore,  be  presumed 
that,  unlike  his  account  with  and  checks  upon  the  plain- 
tiff's bank,  they  contained  the  name  of  the  principal, — 
the  Pacific  Coast  Steamship  Company, — and  expressly 
showed  the  receipted  demands  to  be  claims  against  the 
principal,  the  advertisements  to  be  the  advertisements 
of  the  business  of  the  principal,  and  that  the  other  docu- 
ments expressly  purported  to  bind  the  principal.  Such 
evidence  would  have  added  nothing  favorable  to  plain- 
tiff's case.  Neither  would  the  fact  that  defendant  took 
security  from  Simpson,  unless  the  security  was  given 
to  indemnify  defendant  for  loss  on  account  of  the  de- 
mand of  the  plaintiff   in  suit,  which  is  not  pretended. 
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Besides,   there  was  no   showing  of   any  excuse   for  not 
having  produced  the  evidence  at  the  trial. 

I  think  the  judgment  and  order  should  bo  affirmed. 

Temple,  C,  and  Beloheb,  C,  concurred. 

The  CouET. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 


[No.  14707.     DnMtrtment  Dim.  ^  June  It,  1S92.] 

Ik  the  Mattes  of  the  Estate  of  CHARLES  Mo- 
DEVITT,  Deceased. 

COim»T  o»  Will  —  Unddb  Influbncb  —  Plsaoin o  —  Acts  Pbior  to  Will 

—  IMFOSTUNITIBS  ov  Rbsiduabt  Lbqatbb.  —  A  coDtest  of  a  will  on  the 
ground  of  ondue  influence,  which  allegei  acti  of  undue  Influence,  and 
Importunity  continued  for  a  long  time  prior  to  the  making  of  the  will, 
•ufflciently  connects  the  alleged  undue  influence  with  the  testamentary 
met,  by  alleging  that  at  the  date  of  the  will,  and  while  in  an  enfeebled 
condition  of  mind  and  body,  and  unable  to  resist  the  importunities  of 
one  of  the  residuary  legatees,  deceased  made  his  mark  to  said  pretended 
wUL 

In. TBBDICT    0»    UNDUB    INFLUBII CB NBW    TBIAL EVIDBNCB     INSUFTI- 

cmiT  iw  Law.  —  Where  the  evidence  is  insufllcient,  as  matter  of  law,  to 
justify  a  verdict,  or  decision  that  a  will  was  executed  under  undue  in- 
flnence,  it  is  ground  for  a  new  triaL  The  evidence  In  this  case  reviewed, 
and  held  insufllcient  In  law  to  sustEin  such  a  verdict. 

m^.- BTIDBMCB  —  DBCLABATIGMS  ov  TBsTATOB  —  TBSTAMBnTABT  iNTBNTlOlfS 

—  Ebb  Obstab  —  Wbxoht  ov  Bvidencb.  —  Expressions  of  the  deceased 
BB  to  hlB  teBtamentary  intentions,  though  admissible  to  prove  a  friendly 
feeling  to?rard  the  pei  ons  in  regard  to  whom  they  are  used,  yet  do  not 
tend  to  prove  that  a  will  conforming  to  such  expressions  was  procured 
through  undue  influence,  unless  made  so  near  the  time  of  the  execution 
of  the  will  as  to  constitnte  **  part  of  the  res  gettae;  and  where  the  testator 
is  beyond  question  of  sound  mind,  they  are  entitled  to  no  weight  at  all. 
In  the  absence  of  proof  of  influence  as  to  the  very  testamentary  act. 

in.  *- FAiBirBBB  ov  Tbstambntabt  Disposition  —  Division  ov  Pbopbbtt 
AMOMO  NiFHBWs  AND  NiBCBB.  —  Not  to  divide  the  property  of  a  testator 
•qunlly  among  nephews  and  nieces  does  not  make  his  will  undutiful  or 
Inequitable.  An  uncle  is  under  no  obligation,  ordinarily,  to  provide  for 
his  nephews,  either  7hen  living  or  by  his  will. 

fn^— JUDICIOCB  DldPOSiTioN. — A  testator  of  sound  mind  has  a  right  to  make 
an  on^JSt,  anreasooable.  or  fven  a  cruel  will,  and  If  no  apparent  m 
XCV.  Oai..  — 2 
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Btraint  or  undue  influence  Is  proved  to  hare  induced  ite  execution,  the 
will  must  be  Bustained,  whether  the  dlBposItlon  made  of  his  propert;f 
iB  JudldouB  or  not. 
Id.  —  OiNBBAL  iNFLuwfcs  —  BviDBNCB  —  pRBSUMPTiGN.  —  General  Influ- 
ence, not  brought  to  bear  directly  upon  the  testamentary  act,  howerei 
strong  or  controlling,  is  not  undue  Influence,  such  as  will  afford  ground  tot 
the  setting  aside  of  a  will  of  a  person  of  sound  mind.  There  must  be  evi- 
dence, either  direct  or  circumstantial,  that  pressure  was  brought  to  bear 
directly  upon  the  testamentary  act,  and  there  is  no  presumption  against 
the  will,  except  in  cases  where  the  beneficiaries,  or  parties  instrumental 
in  having  the  will  executed,  sustain  a  confidential  relation  to  the  tes- 
tator, or  where  the  testator  is  weak,  physically  and  mentally,  and  those 
having  exclusive  access  to  him  have  procured  an  unnatural  will. 

Id. ClBCUMSTANTIAL      EVIDBNCI SUSPICION DBGRBB      OF      PBOOF     RB- 

QDIBBD.  —  While  circumstantial  evidence  may  be  sufficient  to  prove 
undue  influence  upon  the  testamentary  act,  it  must  do  more  than  raise 
a  suspicion,  and  has  the  force  of  proof  only  when  the  circumstances 
proved  are  inconsistent  with  the  claim  that  the  will  was  the  spontaneous 
act  of  the  testator.  It  does  not  amount  to  proof  ii*  the  circumstances 
are  equally  consistent  with  the  theory  of  undue  influence,  and  with  the 
hypothesis  that  the  will  was  the  free  act  of  an  intelligent  mlud,  es- 
pecially if  other  circumstances  are  wholly  inconsistent  with  the  hypothe- 
sis of  undue  influence. 

Id.  —  Pbbsumption  of  Law.  —  The  presumption  of  law,  in  the  absence  of 
all  proof,  upon  the  contest  of  a  will,  is  in  favor  of  the  will. 

ID.  «^  Dismissal  —  Failubb  to  Entbb  Judombnt  —  Discrbtion  —  Rbvibw 
UPON  Appbal.  —  Where  it  appears  that  the  contestant  of  a  will  had 
paid  the  clerk  the  requisite  fee  for  the  entry  of  any  judgment  that  might 
oe  recovered  in  his  favor,  and  that  upon  the  date  of  the  verdict  a  Judg- 
ment was  signed  in  accordance  with  the  verdict,  which  the  clerk  was  re- 
qaested  to  enter,  and  which  the  contestant  believed  was  entered,  until 
after  service  of  a  notice  of  motion  to  dismiss  the  cause  for  failure  to 
have  the  judgment  entered  within  six  months  after  the  verdict,  the 
discretion  of  the  court  below  in  refusing  to  dismiss  the  cause  upon  that 
ground  will  not  be  disturbed  upon  appeal. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  from  orders  refusing 
a  new  trial,  and  refusing  to  dismiss  the  cause  for  failure 
to  have  judgment  entered  within  six  months  from  the 
date  of  the  verdict. 

The  facta  in  regard  to  the  contest  of  the  will  are 
stated  in  the  opinion.  On  the  motion  to  dismiss  the 
judgment,  the  affidavit  of  the  contestant  showed  that*  he 
had  paid  the  clerk's  fee  for  entering  the  judgment,  and 
that  the  judgment  was  signed  at  the  date  of  the  verdict, 
August   11,   1889,   and   that  the  clerk  was  requested  to 
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enter  it,  and  that  he  supposed  in  good  faith  that  it  had 
been  entered.  It  was  not  in  fact  entered  until  May  2, 
1891.  The  motion  to  dismiss  the  cause  for  failure  to 
enter  the  judgment  within  six  months  after  the  verdict 
was  dated  April  29,  1891,  and  was  noticed  for  hearing 
May  1,  1891.     The  court  refused  the  motion. 

Jones  &  O'Donnell,  E.  W.  McKinstry,  and  E,  F.  Preston, 
for  Appellant. 

Declarations  made  prior  to  the  execution  of  the  will 
are  not  admissible  to  prove  the  fact  of  undue  influence, 
and  are  not  admissible  to  prove  even  the  state  of  the 
mind  of  the  testator,  unless  it  is  offered  in  connection 
with  other  evidence  tending  to  prove  mental  incapacity, 
where  such  issue  is  necessarily  involved.  (1  Redfield  on 
Wills,  554,  557;  Jones  v.  Roberts,  37  Mo.  App.  181;  Caw- 
thorn  V.  Haynes,  24  Mo.  236 ;  Tingley  v.  Cowgill,  48  Mo. 
291 ;  Spoonmore  v.  Cuble,  66  Mo.  679 ;  Rule  v.  Maupin,  84 
Mo.  587;  Bvsh  v.  Bush,  87  Mo.  480;  Middleditch  v.  Wil- 
liams, 45  K  J.  Eq.  736;  Rusling  v.  Rusling,  36  N.  J.  Eq. 
120 ;  Herster  v.  Herster,  122  Pa.  St.  239 ;  Den  v.  Van  Cleve, 
4  Wash.  C.  C.  262;  Boyhn  v.  Meeker,  28  N.  J.  L.  274; 
Pemherton  v.  Pemberton,  41  N.  J.  Eq.  349;  In  re  Pember- 
ton,  40  N.  J.  Eq.  520;  Rusling  v.  Rusling,  86  N.  J.  Eq. 
603;  Van  ValJcenburg  v.  Van  Valkenburg,  90  Ind.  438.) 
It  was  error  for  the  court  to  refuse  to  limit  the  dec- 
larations of  the  testator,  admitted,  not  as  proof  of  the 
fact  of  undue  influence,  but  for  the  purpose  of  show- 
ing the  state  of  mind  of  the  testator,  to  the  purpose  for 
which  they  were  received.  (1  Redfield  on  Wills,  4th 
ed.,  549 ;  Jones  v.  Roberts,  37  Mo.  App.  181 ;  Herster  v. 
Herster,  122  Pa.  St.  239;  Will  of  Storer,  28  Minn.  9; 
Hayne  on  New  Trial  and  Appeal,  sec  106;  Voorman 
♦.  Voight,  46  Cal.  398;  People  v.  Collins,  48  Oal.  277; 
People  V  Estrado,  49  Cal.  171;  People  y.  Ah  Yute,  53 
Cal.  614;  Henry  v.  Everts,  29  Cal.  610;  WUlianis  v.  Hart- 
ford Ins,  Co.,  54  Cal.  449;  Alexander  v.  Denaveava,  59 
Cal.  476 ;  Po«er  v.  Baldwin,  133  Mass.  427.)  As  the 
testimony   mainly    relied   upon   by   the    contestants    con- 
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sisted  of  dedarations  of  decedent  made  at  remote  pe- 
riods prior  to  the  execution  of  the  will,  and  moreover, 
the  declarations  had  no  reference  whatever  to  any  testa- 
inentarv  act,  the  motion  for  a  nonsuit  should  have  been 
irranted.  (See  Boylan  v.  Meeker,  28  N.  J.  L.  274;  In  re 
Bennett's  Will,  6  N.  Y.  Sup,  Ct.  199 ;  Mason  v.  Williams,  6 
KY.  Sup.  Ct.  479;  In  re  McKenna's  Will,  4  N.  Y.  Sup. 
Ct,  468 ;  In  re  Johnson's  Will,  5  K  Y.  Sup.  Ct  792 ;  In  re 
White's  Will,  6  K  Y.  Sup.  Ct  296;  Latham  v.  Schaaf,  25 
Neb.  636;  Herster  v.  Herster,  122  Pa.  St  239;  WUl  of 
Storer,  28  Minn.  9.)  To  prove  undue  influence,  it  must 
be  shown  that  such  influence  was  exercised  at  the  very 
time  of  making  the  will.  (Wehber  v.  Sullivan,  68  Iowa, 
260;  1  Redfield  on  Wills,  sec  634;  EckeH  v.  Flowry,  48 
Pa.  St  46.) 

P.  F.  Dunne,  and  Thomas  F.  Barry,  for  Respondents. 

Evidence  as  to  the  conduct,  acts,  and  declarations  of 
the  testator,  tending  to  show  the  state  of  his  mind  and 
feelings  inconsistent  with  his  testamentary  act,  was 
clearly  admissible.  {Waterman  v.  Whitney,  11  N.  Y. 
167;  62  Am.  Dec.  71;  Boylan  v.  Meeker,  28  N.  J.  L.  274; 
Bates  V.  Bates,  27  Iowa,  110 ;  1  Am.  Rep.  263 ;  Canada's 
Appeal,  47  Conn,  460;  Colvin  v.  Warford,  20  Md.  367; 
Beaubien  v.  Cicotte,  12  Mich.  469;  Forney  v.  FarreU,  4 
W.  Va.  729 ;  Thompson  v.  Updegraff,  3  W.  Va.  629 ;  Reel  v. 
Reel,  1  Hawks,  247;  9  Am.  Dec.  632.  See  also,  on  same 
subject,  Schouler  on  Wills,  sec  243.)  The  declarations  of 
a  testator  of  his  intention  to  make  certain  testamentaiy 
dispositions  are  admissible  as  evidence  of  such  purpose, 
and  a  long-cherished  purpose  of  the  testator,  inconsis- 
tent with  the  actual  provisions  of  the  will,  may  also  be 
shown.  (1  Redfield  on  Wills,  629,  637,  662,  660,  666; 
Schouler  on  Wills,  sees.  242,  248;  and  see  also  Seale  v. 
Chamhliss,  35  Ala.  19;  Beaubien  v.  Cicotte,  12  Mich.  469; 
Will  of  Mary  Ames,  51  Iowa,  396;  Thompson's  WiU,  18 
Phila.  403 ;  Forney  v.  FarreU,  4  W.  Va,  729 ;  Lee  v.  DiU, 
11  Abb.  Pr.  214;  In  re  Welch,  1  Redf.  238;  Brydges  v. 
King,  1  Hagg.  Const  256.)     Whether  a  will  is  contested 
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for  incapacity  or  for  frauds  or  undue  influence,  it  is  al- 
ways proper  to  inquire  whether  the  provisions  of  the 
will  are  just  and  reasonable,  and  accord  with  the  state 
of  the  testator's  family  relations,  or  the  contrary;  for  if 
they  are,  that  circumstance  is  decidedly  favorable  to  sus- 
taining the  will;  while,  on  the  other  hand,  if  it  makes 
an  inequitable  distribution  of  the  property,  or  one  quite 
different  from  what  was  naturally  to  be  expected,  this 
circumstance  tends  in  the  opposite  direction.  Qro»3 
and  unaccountable  inequalities  in  the  disposition  of  a 
will  require,  in  general,  some  satisfactory  evidence  that 
it  was  the  free  and  deliberate  offspring  of  a  rational,  self- 
poised,  and  clearly  disposing  mind;  and  when  such  evi- 
dence is  wanting,  the  will  should  be  set  aside.  (Schouler 
on  Wills,  sec.  238;  and  to  the  same  effect,  Fountain  v. 
Brown,  88  Ala.  72;  Harold  v.  Harold,  1  Daveis,  203;  Wa- 
ters y.  Cullen,  2  Bradf.  354.) 

Tbmflb,  C. — This  proceeding  is  to  contest  the  will  of 
decedent,  and  the  appeal  is  taken  by  the  beneficiaries^ 
under  the  will  from  a  judgment  in  favor  of  the  contest- 
ants, from  an  order  refusing  a  new  trial,  and  from  an 
order  refusing  to  dismiss  the  proceeding  on  the  ground 
that  the  judgment  was  not  entered  within  six  months 
after  its  rendition. 

Charles  McDevitt  died  on  the  28th  of  February,  1890, 
at  the  age  of  sixty-five  years.  The  will  in  question  was 
executed  September  27,  1889. 

The  testator,  at  the  time  this  will  was  executed,  was 
an  invalid,  suffering  from  internal  cancer,  from  which 
he  finally  died.  He  seems,  however,  not  to  have  been 
«o  ill  as  to  prevent  his  going  out.  One  of  the  contest- 
Ants,  James  McDevitt,  testified  that  he  and  his  family 
saw  him  nearly  every  day  until  three  or  four  months 
before  he  died,  and  further,  "I  saw  Uncle  Charlie  in  our 
yard  about  a  month  or  so  before  he  died.  He  looked 
sickly  then,  and  was  as  white  as  the  wall.  He  died  by 
inches.'' 

Deceased  was  at  the  time  living  with  his  brother  An- 
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drew,  some  distanse  from  the  residence  of  the  witness. 
So  that  he  must  have  been  going  about  for  several 
months  after  the  will  was  executed. 

Deceased  was  a  bachelor.  He  was  a  native  of  Ireland, 
and  it  appears  that  he  had  at  one  time  three  brothers 
and  a  sister  living  in  San  Francisco.  The  brothers 
were  all  married.  Two,  Michael  and  James,  died  before 
the  testator,  each  having  several  children,  the  contest- 
ants herein. 

James  McDevitt,  the  father  of  some  of  the  contest- 
ants, and  the  deceased  were  at  one  time  partners  in  the 
draying  business  in  San  Francisco.  The  business  pros- 
pered, and  they  purchased  a  ranch  in  Sonoma  Count}, 
which  was  managed  by  the  deceased,  while  James  man- 
aged the  draying  business.  About  ten  years  before  the 
testator's  death  there  were  business  differences  betweeu 
himself  and  James,  which  resulted  in  litigation,  and  the 
dissolution  of  the  co-partnership.  Prior  to  that  tim^, 
when  visiting  the  city,  which  he  did  two  or  three  times* 
a  year,  the  testator  lived  with  his  brother  James.  At 
the  time  of  the  litigation  he  went  to  live  with  his  brother 
Andrew,  and  continued  to  reside  there  until  his  death, 
about  ten  years  later.  After  the  dissolution,  James  be- 
came the  owner  of  the  ranch,  and  Charles  of  the  real 
estate,  which  now  constitutes  his  estate. 

The  deceased  left  as  heirs  a  sister,  residing  in  Mas- 
sachusetts, a  brother,  Andrew,  at  whose  residence  he 
died,  seven  nephews  and  nieces,  children  of  his  deceased 
brother  James,  and  five  nephews  and  nieces,  children 
of  a  deceased  brother  Michael.  All  except  the  sister 
resided  at  San  Francisco. 

In  the  will,  executed,  as  we  have  seen,  five  months 
before  his  death,  the  deceased  gave  one  thousand  dollars 
to  his  sister,  and  all  the  residue  of  his  estate  to  his 
brother  Andrew  and  members  of  his  family.  The  will 
contained  the  following:  "I  make  no  provision  for  the 
diildren  of  my  deceased  brother  James  McDevitt,  nor 
those  of  my  deceased   brother   Michael    McDevitt,   and 
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my  omission  to  provide  for  them  is  therefore  inten- 
tionnl." 

The  contest  is  upon  the  gronnd  that  the  will  was  pro- 
cured through  the  undue  influence  of  Andrew  McDevitt, 
in  this,  that  decedent  had,  prior  to  the  execution  of  the 
will,  for  several  years  been  living  at  the  house  of  An- 
drew, and  had  become  subject  to  the  wishes  and  much 
in  fear  of  and  dominated  by  him;  that  at  the  time  de- 
cedent had  been  sick  and  suffering,  and  became  en- 
feebled in  mind  and  body,  and  while  in  that  condition 
was  not  permitted  by  said  Andrew  to  see  and  converse 
with  any  of  his  relations  except  the  immediate  family 
of  said  Andrew,  and  was  falsely  told  by  sdid  Andrew 
that  his  relations,  except  said  Andrew  and  his  family, 
cared  nothing  for  him,  and  he  ought  not  to  do  anything 
for  them,  and  was  urged  and  importuned  by  said  An- 
drew, while  in  said  condition,  to  make  a  will  giving  all 
his  estate  to  Andrew  and  his  family;  that,  unable  to 
resist  the  importunities,  decedent  made  his  mark  to  said 
wilL 

The  contest  was  tried  with  a  jury,  and  by  stipulation 
the  only  issue  was:  "Did  the  said  Charles  McDevitt,  at 
the  time  of  signing  the  instrument  offered  for  probate, 
sign  or  execute  the  same  under  undue  influence  of  An- 
drew McDevitt?"  To  which  the  jury  answered  yes,  and 
the  findings  of  the  court  were  in  accordance  with  the 
verdict. 

The  appellant  contends  that  the  statement  of  the  con- 
test is  insufficient,  because  in  the  speciflcations  of  the 
acts  of  undue  influence  the  past  tense  is  used;  but  I 
think  the  concluding  sentence,  "that  at  said  date,  anr< 
while  in  said  condition,  and  unable  to  resist  the  impor- 
tunities of  said  Andrew,  deceased  made  his  mark  to  said 
pretended  will,"  sufficiently  connects  the  alleged  undue 
influence  with  the  testamentary  act 

The  appellant  makes  several  points,  either  of  which^ 
he  contends,  requires  a  reversal.  After  a  careful  exam- 
ination, I  am  convinced  that  the  evidence  is  insufficient, 
as   matter  of   law,   to   justify   the   verdict   and   decision. 
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This  is  one  of  the  grounds  of  the  motion  for  a  new  triaL 
If  this  position  be  correct^  the  other  points  become  mat- 
ters of  little  consequence.  I  shall  therefore  proceed  to 
consider  this  question. 

It  may  be  premised,  in  the  first  place,  that  sixty-five 
is  not  such  an  advanced  age  aa  of  itself  to  suggest  senil- 
ity, and  that  the  evidence  shows,  without  conflict,  that 
the  testator  was  a  man  of  sound  mind  and  memory,  and 
of  strong  will.  There  is  no  evidence  which  tends  to 
show  impairment  of  intellect,  unless  bad  health  neces- 
sarily has  that  effect 

In  the  next  place,  there  is  no  proof  whatever  that  he 
was  urged  or  importuned  by  Andrew  or  any  one  else  u* 
make  a  will,  or  that  it  was  ever  suggested  by  any  one 
that  he  ought  to  give  his  property  to  Andrew  or  any  one 
else.  It  does  not  appear  that  the  subject  of  the  testa- 
mentary disposition  of  his  property  was  ever  mentioned 
except  to  contestants,  and  Andrew  testified  that  he  die' 
not  know  that  a  will  had  been  made  until  after  the  death 
of  the  testator,  who  had  sent  him,  as  he  says,  to  get  a 
lawyer  to  look  after  his  rents;  neither  Andrew  nor  any 
member  of  his  family  was  present  when  the  will  was 
executed,  although  it  was  at  Andrew's  house. 

The  will,  when  executed,  was  taken  away  by  the  attor 
ney,  and  there  was  no  pr^of  that  any  member  of  An- 
drew's family  knew  of  it 

The  witnesses  to  thf  ^ill  testify  to  the  evident  capa- 
city of  the  testator^i  the  careful  reading  of  the  wili,  and 
the  emphatic  approval  by  the  testator  of  the  clause  which 
expressed  his  intention  to  exclude  the  contestants. 

Upon  the  question  whether  decedent  was  not  permit- 
ted to  converse  privately  with  contestants,  the  testimony 
on  behalf  of  contestants  shows,  I  think,  beyond  all  con- 
troversy, not  only  that  the  charge  is  not  sustained,  but 
that  the  contrary  is  true.  No  relative  was  ever  denied 
access  to  deceased,  but  on  the  contrary,  whenever  any 
called  to  see  him,  they  were  politely  received  and  kindly 
treated.  Nor  do  I  think  the  effort  to  show  that  Mrs. 
Andrew  McDevitt  always  remained  present  during  such 
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interviews  a  success.  Very  few  of  the  contestants  ever 
called  at  all,  and  these  but  seldom.  This  lack  of  atten- 
tion is  excused  on  the  ground  that  they  had  business 
differences  with  their  Uncle  Andrew,  and  did  not  think 
they  were  welcome  at  his  house;  but  this  does  not  tend 
to  prove  that  they  were  prevented  from  seeing  their 
Uncle  Charles.  And  besides,  the  deceased  was  out  and 
around,  more  or  less,  even  during  his  last  illness.  Some 
of  the  contestants  occupied  the  xyroperty  which  consti- 
tutes the  estate,  and  many  of  them  te&tify  that  they 
saw  decedent  frequently  at  the  wharf,  and  at  his  prop- 
erty where  some  of  them  lived.  It  does  not  appear  that 
he  was  attended  by  any  one  during  these  times,  and  it 
is  absurd  to  to  say  that  they  could  not  have  seen  him  and 
conversed  with  him  privately  had  they  desired.  There 
is  no  evidence  tending  to  show  that  there  was  any  period 
during  which  they  did  not  so  meet  the  decedent,  and  it 
appears  aflSrmatively  from  their  own  testimony  that 
some  of  them  did  so  see  him  during  his  last  illness,  and 
for  three  months  or  more  after  the  will  was  executed. 

James  McDevitt,  son  of  James  McDevitt,  deceased, 
brother  of  the  testator,  testified:  ** Afterwards  [after  his 
father's  death]  we  saw  him  nearly  every  day  until  three 
or  four  months  before  he  died."  And  again:  **I  saw 
Uncle  Charlie  in  our  yard  about  a  month  or  so  before 
he  died" 

There  is  no  evidence  tending  to  prove  that  Andrew 
McDevitt,  or  any  one  else,  ever  told  decedent  that  none 
of  his  relatives  except  Andrew  and  his  family  cared  for 
him.  There  is,  however,  testimony  to  which  that  con- 
struction may  be  given,  so  far  as  the  children  of  James 
McDevitt  are  concerned,  which  is  hereafter  set  out. 
Giving  this  the  full  effect  that  can  be  claimed  for  it,  it 
still  utterly  fails  to  prove  the  allegation  in  the  statement 
of  the  grounds  of  contest. 

To  prove  the  friendly  relations  existing  between  the 
decedent  and  the  contestants,  they  were  allowed  to  put 
in  evidence  several  expressions  of  the  deceased  as  to  his 
testamentary    intentions.    That    these    expressions    as    a 
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general  thing  do  tend^  in  some  measure,  to  prove  a 
friendly  feeling  toward  the  persons  in  regard  to  whom 
they  were  used,  cannot  be  denied.  They  were,  therefore, 
properly  received.  But  unless  made  so  near  the  time 
the  will  was  executed  as  to  constitute  a  part  of  the  res 
gestWy  they  did  not  tend  to  prove  that  the  will  was  pro- 
cured through  undue  influence  merely  because  it  does 
not  conform  to  these  expressions.  Although,  therefore, 
such  statements,  when  made  under  such  curcumstances 
as  to  show  friendliness,  are  admissible  for  that  purpose, 
the  effect  should  be  carefully  limited  by  the  court  to  the 
one  for  which  they  are  admissible.  Only  so  far  as  the 
friendly  relations  of  the  parties  may  have  such  effect 
can  they  throw  any  light  upon  the  testamentary  inten- 
tions of  the  decedent  at  the  time  of  the  execution  of  the 
will.  In  fact,  in  a  case  like  this,  where  the  testator  was, 
beyond  question,  of  sound  mind,  they  were  entitled  to 
no  weight  at  all,  in  the  absence  of  proof  of  influence  as 
to  the  very  testamentary  act. 

None  of  these  expressions  as  to  testamentary  intent 
were  sufficiently  near  the  testamentary  act  to  constitute 
them  part  of  the  res  gestw.  One  instance  is  shown,  how- 
ever, of  such  declarations,  which  must  have  been  after 
the  execution  of  the  will,  and  within  two  or  three  months 
of  the  time.  I  think  there  are  no  others  brought  within 
a  year  of  that  act.  Charles  McDevitt,  son  of  James  Mc- 
Devitt, testified  that  he  went  to  see  decedent  at  Andrew 
McDevitt's  house  in  regard  to  the  rents;  that  after  some 
conversation.  Uncle  Charlie  said,  when  he  saw  Uncle 
Andrew  coming:  "'Sh!  say  nothing;  it  will  all  be  yours 

by  and  by Q.    Well,  did  he  drop  the  conversation 

with  you,  or  did  he  drop  it  after  Andrew  came  up?  A. 
He  dropped  it.  The  deceased  acted  as  though  he  were 
afraid  of  Andrew;  never  seemed  to  talk  freely  except 
when  he  was  away."  On  cross-examination  he  said  the 
remark  was:  "Go  ahead,  you  folks  will  have  it  when  I 
am  gone."  The  witness  also  stated  that  this  happened 
two  or  three  months  before  his  uncle  died.  This  witness 
also  testified  that  he  called  three  times  during  his  uncle's 

Digitized  by  LjOOQIC 


June^  1892.]  In  bb  MoDevitt.  27 

illness.  The  second  time  Mrs.  McDevitt  ushered  him 
into  the  room  where  his  uncle  was,  and  left  him  alone 
with  him.  He  was  treated  kindly  and  politely  by  An- 
drew McDevitt^s  family. 

Whether  by  this  statement  the  decedent  intended  to 
deceive  the  witness,  or  at  the  time  intended  to  execute  a 
new  will,  is  alike  immaterial.  In  neither  case  would  it 
tend  to  prove  that  the  will  which  had  been  executed  was 
procured  by  undue  influence.  For  that  purpose  the  evi- 
dence would  have  been  incompetent,  except  in  connec- 
tion with  evidence  tending  to  show  fraud  in  procuring 
the  will,  or  mental  unsoundness.  In  the  last  case  it 
might  tend  prove  that  the  alleged  testator  did  not 
know  the  nature  of  the  will  he  had  executed.  There  is 
no  chance  for  such  supposition  here.  Although  there  is  a 
charge  of  mental  weakness  in  the  contest,  there  was  no 
proof  tending  to  establish  it  unless  proof  of  physical  in- 
firmity constitutes  such  proof.  That  it  did  not  go  to 
this  extent  here  we  have  seen.  On  the  other  hand,  it  is 
shown  that  he  was  a  man  of  sound  mind  and  strong  will. 
The  attending  physician,  and  the  attorney  who  drew  the 
will,  and  another  subscribing  witness,  show  beyond  doubt 
his  sound  mental  condition  at  the  time,  and  thorough 
understanding  of  the  will.  Under  such  circumstances, 
this  evidence,  and  all  other  of  like  character,  is  entitled 
to  no  weight  (Waterman  v.  Whitney,  11  N.  Y.  157;  62 
Am.  Dec.  71.) 

Another  witness,  whose  testimony  has  already  been 
alluded  to  as  showing  an  effort  to  prejudice  the  alleged 
testator  against  some  of  his  nephews  and  nieces,  and 
who  also  stated  facts  tending  to  show  that  decedent 
greatly  feared  his  brother  Andrew,  is  Charles  McDevitt, 
son  of  Michael  McDevitt.  He  was  a  boy  about  thirteen 
years  of  age  when  his  mother  died.  His  Uncle  Charles, 
on  various  occasions,  took  great  interest  in  him  as  a 
bright  lad,  and  one  who  was  not  strong,  and  thereforp 
unable  to  do  hard  work.  Several  times  it  is  shown  k?^ 
Uncle  Charles  had  expressed  his  intention  to  assist  iv 
educating  him,  and  had  declared  that  he  would  provid*^ 
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for  him.  So  far  as  I  can  find^  these  declarations  were 
made  at  least  two  years  before  the  will  was  executed, 
though  some  do  not  seem  to  be  located  as  to  time.  After 
his  mother's  death,  his  Uncle  Charley  took  him  to  live 
with  himself  at  his  Uncle  Andrew's,  who,  however, 
boarded  both  his  Uncle  Charley  and  him  without  pay. 
He  went  there  about  February  7,  1886,  and  remained 
from  four  to  six  months.  During  this  time  the  conver- 
sations testified  to  occurred.  All  must  have  been,  there- 
fore, more  than  three  years  before  the  execution  of  the 
wilL 

He  says  his  Uncle  Charley  looked  after  his  schooling, 
bought  books  and  clothes,  and  furnished  him  spending 
money,  etc  Further:  "I  heard  Andrew,  after  he  would 
find  out  that  Charley  had  been  down  to  see  James's  folks 
on  Sansome  Street,  abuse  him  about  it.  This  would 
only  happen  after  the  tenants  in  the  house,  who  used  to 

play  cards  with  them  evenings,   had  retired He 

would  say,  ^I  heard  you  have  been  down  to  your  brother 
Jim's  to-day* ;  and  Uncle  Charley  would  not  make  any  re- 
ply, and  Uncle  Andrew  would  say,  'You  damn  dirty  old 
fool,  don't  you  know  you  ought  to  have  better  sense  than 
to  go  there  and  see  those  people?  You  will  allow  those 
girls  [having  reference  to  Uncle  Jim's  daughters]  to  kiss 
and  love  you,  and  sponge  all  they  can  out  of  you;  but  it 
it  not  for  love  of  you,  but  for  love  of  your  money,  and, 
you  damn  old  fool,  you  have  not  got  sense  enough  to 
see  through  that.'  ....  Uncle  Andrew  repeatedly  told 
Uncle  Charles,  'Why,  damn  you,  only  for  the  way  I 
went  to  court  and  lied  like  I  did,  and  went  around  at 
the  time  of  the  lawsuit,  you  would  not  own  one  half  of 
that  property  that  you  now  own,  that  is  your  possession.' 
Charles  would  never  make  any  answer.  Uncle  Andrew 
used  to  call  Uncle  Charles  an  old  crawler Gener- 
ally in  the  morning  we  had  a  habit  of  getting  up  at  half- 
past  seven  or  a  little  later,  and  if  my  Uncle  Andrew 
would  get  up  before  me,  my  Uncle  Charley  would  say, 
'How  are  you?'  and  I  would  say,  'All  right.'  'Sleep 
good?'   'All  right';   and  my  Uncle   Andrew   would   be  in 
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the  dining-room,  and  he  would  pnll  out  a  cat-o '-nine-tails 
and  give  me  a  good  thrashing.  I  was  not  a  bad  boy,  but 
was  in  bed.  •  •  •  •  When  I  would  talk  to  Uncle  Charley 
about  Andrew's  lieMng  me  he  would,  say,  'Don't  let  your 
Uncle  Andy  know  that  you  are  coming  to  me  complain- 
ing; don't  expect  me  to  stick  up  for  you,  because  you 
know  how  he  abuses  me;  and  if  I  should  attempt  to  stick 
up  for  you  in  any  manner,  I  would  get  the  same  as  you 
get.'  Uncle  Andy  would  pull  me  out  of  bed  and  lick  me. 
He   did  this   about  half   a  dozen   times   during  the   six 

months    that  I    was    there I  only  heard  Andrew 

call  him  a  crawler  from  my  bed  On  no  other  occasion 
did  I  hear  it  Unde  Charley  appeared  to  me  to  be  afraid 
of  Uncle  Andrew.  Uncle  Charley  told  me  that  he  was 
afraid  Uncle  Andy  would  lick  him  if  he  would  stick  up 
for  me.  He  says,  *  Never  ask  me  to  stick  up  for  you,  be- 
cause if  I  would  make  the  least  attempt  to  stick  up  for 
you  when  Uncle  Andrew  is  beating  or  abusing  you,  I 
would  get  the  same  from  him.'  " 

He  also  testified  that  his  Uncle  Andrew  used  to  beat 
his  children  too,  and  that  when  his  Uncle  Charley  said 
he  had  applied  for  letters  of  guardianship  for  him,  the 
witness,  Unde  Andrew  abused  them  both,  saying  that 
his  brother  and  sisters  were  grown  up  and  working,  and 
able  to  support  him  (the  witness),  and  he  ought  to  go  to 
them,  and  not  to  Uncle  Charley;  that  he  did  not  tell  his 
father,  or  his  brothers  or  sisters,  about  the  beatings  he 
received,  only  complained  to  Uncle  Charley. 

I  think  I  have  now  made  a  full  and  fair  statement  of 
the  contestants'  case,  and  that  the  extracts  given  include 
all  that  can  be  claimed  to  bear  upon  the  question  whether 
Andrew  McDevitt  exercised  or  attempted  to  exercise  any 
influence  over  the  deceased  as  to  the  testamentary  act. 
Does  this  testimony,  admitting  its  entire  truthfulness, 
taken  in  connection  with  the  other  uncontradicted  evi- 
dence, make  out  a  case  for  the  contestants!  I  think  it 
does  not 

The  other  facts  have  been  already  suggested.  They 
are    the    undoubted    mental    soundness    of    the    testator. 
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the  clear  proof  of  his  intelligent  execution  of  the  will, 
the  fact  that  he  alone  instructed  his  attorney  how  to 
draw  his  will^  and  the  entire  absence  of  evidence  that 
any  pressure  was  brought  to  bear  upon  him  at  any 
time,  by  any  one,  in  regard  to  the  testamentary  disposi- 
tion of  his  estate.  The  scrivener  did  not  know  that  any 
one  else  was  aware  that  a  will  was  contemplated.  At  all 
events,  the  decedent,  unaided,  gave  him  all  his  instruc- 
tions. In  fact,  the  only  parties  spoken  to  in  regard  to 
his  testamentary  intentions,  so  far  as  disclosed  by  the 
evidence,  were  the  contestants  themselves,  except,  per- 
haps, the  witness  Murray. 

If  efforts  were  made  to  prejudice  the  testator  against 
the  contestants,  it  is  shown  only  by  the  testimony  above 
set  out,  given  by  the  younger  Charles  McDevitt.  It  had 
reference  only  to  the  children  of  James,  with  whom  de- 
ceased had  had  trouble  and  litigation,  and  does  not  seem 
to  have  reference  to  testamentary  favors  which  these 
children  miglit  expect,  but  to  Andrew^s  fear  that  they 
were  getting  money  from  his  brother  Charles.  It  was 
three  years,  at  least,  before  the  execution  of  the  will;  but 
had  they  been  made  at  the  very  time,  they  would  not 
have  been  sufficient  even  then,  of  themselves,  to  throw 
the  burden  of  proof  upon  the  proponents,  the  mental 
competency  of  the  testator  being  as  clearly  proven  as  in 
this  case. 

As  to  the  statement  that  the  testator  lived  in  fear  of 
personal  violence  from  his  brother  Andrew,  it  is  simply 
incredible.  Nor  is  it  necessary  to  discredit  the  witness 
to  come  to  this  conclusion.  Allowing  that  he  said  all 
that  the  witness  affirms,  it  shows  that  he  very  properly 
refused  to  interfere  with  the  order  maintained  by  An- 
drew in  his  own  house,  and  his  statement  of  fear  was  to 
to  be  rid  of  complaints.  I  understand  the  matter  differ- 
ently from  the  boy.  To  me  it  seems  probable  from  the 
statements  that  his  uncle  approved  of  the  punishment. 
What  brutes  it  makes  of  both  to  suppose  that  Charles, 
when  nothing  had  been  said  to  him  by  Andrew  about  it, 
gratuitously  believed  that  he,  a  man  over  sixty  years  of 
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age,  would  have  been  whipped  with  a  cat-o^nine-tails  by 
his  brother  for  merely  suggesting  that  the  boy  ought  not 
to  be  punished;  why  did  Charles  rem-ain  with  Andrew 
if  he  was  so  constantly  abused  and  lived  in  such  fearf 
He  was  able  to  provide  for  himself.  He  had  then  an- 
other brother  living  in  San  Francisco,  and  many  affec- 
tionate nephews  and  nieces.  Some  were  living  in  his 
own  house,  and  he  is  represented  as  saying  that  he 
considered  it  his  home,  and  would  go  there  to  live 
but  for  his  brother  Andrew.  If  constantly  called  such 
opprobrious  names  and  in  fear,  why  did  he  not  do  sof 
Some  people  who  are  friendly  still  talk  roughly,  and  we 
can  only  comprehend  the  condition  here  by  supposing 
that  these  brothers  were  of  that  character.  The  evi- 
dence, however,  removes  all  suspicion  that  Andrew  at- 
tempted by  flattery  or  simulated  kindness  to  get  the 
good-will  of  his  brother,  and  steal  his  inclinations  in 
that  way. 

The  will  is  not  an  undutiful  will.  Not  to  divide  prop- 
erty equally  among  nephews  and  nieces  does  not  make 
it  an  inequitable  will.  An  uncle  is  under  no  obligations, 
ordinarily,  to  provide  for  his  nephews,  either  when  liv- 
ing or  by  his  wiU.  Failure  to  name  them  in  the  will 
does  not,  under  the  statute,  raise  a  presumption  that 
they  were  forgotten^  Circumstances  may  be  such  that 
failure  to  provide  for  one  who  is  a  stranger  in  blood 
may  seem  inequitable.  No  such  circumstances  exist 
here  with  reference  to  any  of  the  contestants.  It  has 
been  held,  however,  that  the  mere  fact  that  children  are 
unprovided  for  and  the  estate  given  to  strangers  does 
not  throw  upon  the  beneficiaries  the  burden  of  proving 
fairness.  (Eedfield  on  Wills,  526,  and  cases  cited.)  The 
will  is  not  at  variance  with  natural  instincts.  Charles 
McDevitt,  the  alleged  testator,  had  no  descendants,  no 
one  for  whom  a  natural  duty  rested  upon  him  to  provide. 
He  had  quarreled  with  his  brother  James,  and  had  had 
a  lawsuit  with  him,  which  must  have  been  somewhat 
bitter.  From  the  testimony  of  young  Charles  McDevitt, 
we  must  infer  that  Andrew,  in  that  quarrel,  had  been  a 
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warm  partisan  of  Charles*  Soon  after  the  trouble  be- 
gan, he  went  to  live  with  Andrew,  who  apparently  had 
just  married.  He  remained  with  Andrew  ten  years, 
until  his  death,  during  which  time  he  was  generally 
more  or  less  of  an  invalid,  and  several  times  was  ilL 
At  all  these  times,  as  during  his  last  illness,  he  was 
cared  for  by  Mrs.  Andrew  McDevitt  None  of  the  con- 
testants assisted  or  ever  offered  to  assist  in  caring  for 
him.  Perhaps  they  had  a  valid  reason  for  not  doing  so 
in  their  disagreements  with  Andrew  about  property. 
But  nevertheless  there  is  the  fact.  They  were  not  pres- 
ent at  these  times  of  triaL  The  family  of  Andrew  was 
present.  Grood  feeling  thus  won  does  not  invalidate  the 
will,  although  the  services  may  be  rendered  to  inducij 
testamentary  favor.  Five  children  were  bom  in  the 
house  while  the  testator  was  an  inmate.  Contestants 
themselves  concede  that  he  was  much  attached  to  these 
children.  He  would  have  been  less  than  human,  and 
they  most  unattractive,  if  they  did  not  get  dose  to  the 
old  man's  heart.  For  his  board  at  the  house  of  Andrew 
he  never  paid  or  offered  to  pay  one  cent  He  required 
more  money  than  he  was  getting  for  rents,  to  improve  his 
property.  He  borrowed  some  three  thousand  seven  hun- 
dred dollars  from  Andrew  for  this  purpose.  No  part  of 
this  was  ever  paid,  nor  was  any  obligation  given  for  it. 
Andrew  was  his  only  surviving  brother,  and  the  evidence 
only  shows  one  sister,  living  in  Massachusetts^  whom  he 
had  not  seen  for  years. 

Is  this  will,  executed  under  such  circumstances,  un- 
natural or  inequitable?  I  think  not  This  being  so. 
then  I  say  that  the  testimony  of  the  contestants,  in  con- 
nection with  the  clear  and  uncontradicted  testimony 
that  the  will  was  dictated  and  executed  by  an  under- 
standing mind,  in  the  absence  of  apparent  restraint  or 
influence,  does  not  raise  a  presumption  that  Andrew 
McDevitt  procured  its  execution  by  the  use  of  undue  inr 
fluence. 

We  are  not  called  upon  to  approve  the  will,  and  may 
regret  that  the  boy  Charles  was  not  provided  for;  but 
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there  was  no  duty  resting  upon  the  testator  with  refer- 
ence to  him,  such  as  we  would  impute  to  a  parent 

Although  I  do  not  think  it  of  special  interest  here,  it 
is  well  to  remember  that  one  has  a  right  to  make  an 
anjust  will,  an  unreasonable  will,  or  even  a  cruel  wilL 
Generally,  such  questions  turn  our  thoughts,  as  they 
are  often  intended  to,  from  the  only  question  at  issue, 
which  always  is,  only,  is  the  will  the  spontaneous  act  of 
a  competent  testator  t 

Of  course  juries  lean  against  wills  which  to  them  seem 
unequal  or  unjust  But  the  right  to  dispose  of  one's 
property  by  will  is  most  solemnly  assured  by  law,  and 
is  a  most  valuable  incident  to  ownership,  and  does  not 
depend  upon  its  judicious  use.  The  beneficiaries  of  a 
will  are  as  much  entitled  to  protection  as  any  other 
property  owners,  and  courts  abdicate  their  functions 
when  they  permit  the  prejudices  of  a  jury  to  set  aside  a 
will  merely  upon  suspicion,  or  because  it  does  not  con- 
form to  their  ideas  of  what  was  just  and  proper. 

General  influence,  not  brought  to  bear  upon  the  testa- 
mentary act,  however  strong  or  controlling,  is  not  undue 
influence.  There  must  be  proof  that  the  influence  was 
used  directly  to  procure  the  will,  except  in  those  cases 
where  the  beneficiaries  or  parties  instrumental  in  hav- 
ing the  will  executed  sustained  a  confidential  relation  to 
the  testator.  This  case  is  not  within  the  exception.  In 
the  long  Ust  of  cases  I  have  examined,  the  only  further 
exception  I  find  is,  that  it  has  sometimes  been  held  that 
when  a  testator  is  weak,  physically  and  mentally,  and 
those  having  exclusive  access  to  him  have  procured 
what  may  be  called  an  unnatural  will,  —  one  which  we 
would  conclude  would  be  against  the  natural  instincts  of 
the  testator,  —  a  presumption  is  raised  against  the  will. 

Evidence  must  be  produced  that  pressure  was  brought 
to  bear  directly  upon  the  testamentary  act;  but  this  evi- 
dence itself  need  not  be  direct.  Circumstantial  evidence 
is  su£Scient  It  must,  however,  do  more  than  raise  a 
suspicion.     It  must  amount  to  proof,  and  such  evidence 
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proven  which  are  inconsistent  with  the  elaim  that  the 
will  was  the  spontaneous  act  of  the  alleged  testator.  I 
think  there  is  nothing  beyond  suspicion  shown  here. 
There  is  no  proof.  Circumstances  have  been  proven 
which  accord  with  the  theory  of  undue  influence,  none 
of  which  are  inconsistent  with  the  hypothesis  that  the 
will  was  the  free  act  of  an  intelligent  mind.  This  does 
not  amount  to  proof.  And  many  circumstances  are 
shown  which  are  wholly  inconsistent  with  the  hypothe- 
sis of  undue  influence.  And  the  presumption  of  law,  in 
the  absence  of  all  proof,  in  a  contest,  is  in  favor  of  the 
will. 

As  to  the  order  made  after  judgment,  it  is  enough  to 
say  that  I  do  not  think  this  court  should  interfere  with 
the  action  of  the  trial  court. 

I  think  the  judgment  and  order  denying  a  new  trial 
should  be  reversed,  and  a  new  trial  ordered,  and  that  the 
order  vcfv.'r'z  ^^  dismiss  should  be  affirmed. 

Belcher,  C,  and  Vancliep,  C,  concurred. 

The  Court. — For  the  reasons  given  in  the  foregoinf 
opinion,  the  judgment  and  order  are  reversed.  Motion 
to  dismiss  denied. 


[No.  14275.    Department  Two.— June  17,  18M.] 

In  the  Matter  op  the  Estate  op  FERRIS  JEWETT 
MOORE,  Deceased. 

jBiSTATEs  OP  Decedents — Settlement  op  Final  Accoxtnt — Order  Ap- 
pointing Executor — ^Notice  to  Heirs — Estoppel. — ^Where  th* 
order  appointing  an  executor,  and  under  which  he  qualified  as  such, 
recited  that  citations  had  been  duly  issued  and  serired,  and  notices 
duly  given  according  to  law,  and  the  executor  took  charge  of  the 
property  of  the  estate  as  executor,  holding  possession  thereof  for 
many  years  until  cited  by  a  legatee  to  render  a  final  account,  claim- 
ing no  right  save  as  executor,  he  is  estopped  from  claiming,  upon  a 
settlement  of  his  final  account,  bbat  the  order  appointing  him  as  «E- 
^utor  was  void  because  proper  citations  to  the  heirg  were  not  issued 
ftnd  terved* 
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Id. — ^Devise  in  Tbust— Accumulation  »oe  BENsriT  of  Son— Support 
OP  Family — Neolict  op  Executor. — Where  an  executor  was  ap- 
pointed hj  the  will  of  the  testator  as  a  trustee  to  invest  a  sum  of 
monej  in  trust  for  the  testator's  son,  and  to  allow  the  increase  to  ac- 
eumulate  until  the  son  should  attain  majoritj,  when  the  sum,  and  the 
increase  thereof,  was  to  be  paid  him,  and  in  the  next  clause  of  the 
will  the  residue  of  the  estate,  after  the  payment  of  debts,  was  given 
to  the  executor,  in  trust,  to  pay  the  interest  thereon,  and  so  much  of 
the  principal  a«  might  be  necessary,  to  the  widow  of  the  testator,  for 
her  support,  and  for  the  support  and  education  of  his  son,  the  ex- 
penditure by  the  executor  of  a  large  sum  for  the  erection  of  a  build- 
ing upon  property  belonging  to  the  estate,  the  rent*  of  which  were 
paid  to  the  boy's  mother  for  their  support,  cannot  take  the  place  of 
the  investment  first  directed  to  be  made,  and  accumulated  for  the 
benefit  of  the  son,  or  excuse  the  failure  of  the  executor  to  make  such 
inveetment. 

Id. — ^Liability  op  Executor— -Use  of  Legal-tender  Notes  to  be  In- 
tested  IN  Trust — Gold  Value — Interest. — Where  the  executor 
failed  to  procure  an  order  to  distribute  the  sum  of  three  thousand 
doUars  in  legal-tender  notes,  devised  to  him  as  trustee,  in  trust,  for 
investnMfzvt  and  accumulation  of  interest,  and  made  no  investment 
thereof,  but  used  the  money  in  his  own  business  for  many  years,  he  is 
ehargeable  in  his  final  account  with  the  value  of  the  legal-tender  notes 
in  gold  at  the  time  when  the  investment  should  have  been  made,  with 
*  interest  on  such  value,  ami  cannot  be  charged  with  the  difference  be- 
tween the  face  amount  of  the  legal-tendeor  notes  and  their  value  in 
gold,  and  interest  on  the  face  amount  of  the  notes. 

Appeal  from  an  order  of  the  Superior  Court  of  Sacra- 
mento Coui.ty  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

Johnson,  Johnson  &  Johnson,  for  Appellant 

George  A.  Blamchard,  and  Catlin  dk  Blanchard,  for  Be- 
8iK>ndeivt. 

Temple,  C. — ^Appeal  from  an  order  denying  a  motion 
for  a  new  trial  upon  a  contest  over  the  final  account  of. 
an  executor. 

The  testator  died  in  1868,  leaving  a  widow  and  one 
child, — a  son  about  ten  months  old.  The  will  was  ad- 
mitted to  probate  May  11,  1868,  and  the  appellant  was  ap- 
pointed executor,  and  at  once  qualified  and  entered  upon 
his  duties  as  such.  He  returned  an  inventory  of  the  es- 
tate July  7,  1868,  which  showed  personal  property  of  the 
^alue  of  $15,176,  and  two  lots  in  Sacramento  appraised  at 
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$1,461.  The  personal  property  consiBted  of  solyent  debts 
and  a  stock  of  goods.  The  latter  were  sold  for  nearly  one 
thousand  dollars  above  the  appraised  value,  after  paying 
the  expenses  of  sale,  and  the  sale  was  approved  April 
27,  1870, 

Notice  to  creditors  was  duly  published  May  11,  1868. 
No  claims  against  the  estate  were  presented* 

The  executor  rendered  no  account  of  his  administrsr 
tion  until  December,  1879,  and  tiien  rendered  no  formal 
account,  as  required  by  the  statute,  but  only  a  statement 
of  certain  moneys  received  from  his  agent  in  charge  of 
the  property,  or  some  of  it,  and  disbursements  made  by 
him. 

In  August,  1884,  he  filed  a  second  account,  which  pur- 
ports only  to  be  a  statement  of  receipts  of  rents  and  the 
disbursements  of  the  same.  A  similar  account,  equally 
defective,  was  filed  March  8,  1889. 

Having  been  cited  to  render  a  final  account  by  the 
legatee,  who  had  arrived  at  the  age  of  majority,  he  filed 
what  purports  to  be  a  final  account  June  21,  1889.  This 
is  little  more  than  a  recapitulation  of  the  former  reports, 
and  also  wholly  fails  to  show  what  had  become  of  the 
mouieys  received  by  the  executor,  except  as  to  the  rents 
of  the  real  property  received  since  the  testator's  death, 
which,  it  seems,  amounted  to  $12,704.  The  court,  how- 
ever, proceeded  to  ascertain  a  balance  from  the  evidence, 
and  entered  a  final  decree  accordingly,  adjudging  the  ex- 
ecutor indebted  to  said  estate  in  the  s\mi  of  $12,577.50. 

No  brief  has  been  filed  on  behalf  of  the  respondent. 

The  executor,  on  this  appeal,  objects  that  the  order 
appointing  him  as  such  executor  is  void,  because  proper 
citations  to  the  heirs  were  not  issued  and  served.  He 
took  charge  of  the  property  of  the  estate  as  executor, 
having  duly  qualified  under  the  order.  For  twenty  odd 
years  he  has  remained  in  possession,  claiming  no  right 
save  as  executor,  and  now  presents  his  final  account  as 
such,  asking  for  a  settlement  And  discharge,  and  in  the 
very  proceeding  objects  to  the  jurisdiction  of  the  court 
The   order   appointing  him,    and   under   which   he   quali- 
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fied,  recites  that  citations  had  been  duly  issued  and 
seryed,  and  notices  duly  given  according  to  law.  If  the 
notices  were  not  in  fact  given,  it  was  the  fault  of  the 
appellant,  and  his  taking  possession  of  the  estate  was 
wrongful  He  cannot  make  this  objection.  {Moore  ▼. 
Earl,  91  Cal.  632.) 

It  seems  that  the  executor,  without  authority,  used 
some  five  thousand  dollars  of  the  money  of  the  estate  to 
erect  a  building  upon  ono  of  the  lots  belonging  to  the 
estate  in  Sacramento.  The  rents  of  this  building  have 
since  been  paid  to  the  surviving  widow  of  the  testator, 
who  has  supported  Ferris  Jewett  Mocnre,  Jr.,  son  of  the 
testator. 

The  ninth  subdivision  of  the  will  is  as  follows:  ''I 
give  and  bequeath  to  my  said  executor  the  sum  of  three 
thousand  dollars  in  trust  of  [for]  my  son,  Ferris  Jewett 
Moore,  Jr.,  and  I  direct  my  said  executor  to  invest  and 
keep  invested  the  said  sum  of  three  thousand  dollars, 
and  allow  the  increase  thereof  to  accumulate,  and  when 
my  said  son  shall  arrive  at  his  majority,  I  direct  my 
said  executor  to  pay  over  to  him  the  said  sum,  and  the 
increase  thereof,  and  in  the  event  of  the  death  of  my 
said  son  during  his  minority,  then  the  same  shall  go 
[to]  my  heirs  forever." 

By  the  tenth  subdivision,  the  testator  gave  to  his  ex- 
ecutor the  residue  of  the  estate,  after  paying  the  debts, 
expenses,  and  other  legacies,  in  trust,  to  pay  the  interest 
th^^eon,  and  so  much  of  the  principal  as  might  be  ne- 
cessary, to  his  widow,  for  her  support,  while  she  remained 
his  widow,  and  for  the  support  and  education  of  his  son 
until  he  should  arrive  at  the  age  of  majority.  By  a  pre- 
vious provision  in  the  wiU,  the  executor  was  authorized 
to  sell  at  public  or  private  sale  all  the  property  of  the 
estate,  real  or  personal,  and  convert  the  same  into  money 
or  securities,  and  directed  to  pay  all  bequests,  legacies, 
and  appropriations  in  the  will  in  United  States  legal- 
tender  currency,  which  the  probate  court  construed  to 
mean  legal-tender  notes. 

The  executor,  as  the  court  decided,  did  not  make  the 
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investment  directed  by  the  ninth  subdivision  of  the  will, 
and  therefore  the  court  charged  him  with  the  three 
thousand  dollars,  and  credited  him  with  two  thousand 
two  hundred  dollars,  the  cost,  in  gold,  in  1870,  of  three 
thousand  dollars,  legal-tender  notes.  Legal  interest  was 
then  computed  upon  this  sum  until  the  accounting. 

Appellant  claims  that  he  did  invest  this  three  thou- 
sand dollars  in  the  building  placed  upon  the  lot  belong- 
ing to  the  estate.  This  claim  the  probate  court  decided 
against  him,  and  we  think  correctly.  There  are  many 
cogent  and  obvious  reasons  for  holding  that  the  money 
expended  in  the  erection  of  this  building  was  not  an  in- 
vestment under  the  ninth  subdivision  of  the  will.  And 
notwithstanding  his  positive  testimony  to  that  effect,  it 
is  also  obvious  that  the  executor  himself  did  not  so 
consider  it.  Under  that  subdivision  he  was  required  to 
allow  the  increase  to  accumulate.  In  fact,  he  paid  the 
rents  to  the  mother  of  the  legatee  for  his  support,  as  he 
was  required  to  do  with  the  profits  of  the  property  held 
by  him  in  trust  under  the  tenth  subdivision. 

We  cannot  see,  however,  what  authority  the  court  had 
to  charge  the  executor  with  the  difference  between  the 
value  of  the  money  held  by  him,  as  executor,  in  gold, 
and  'three  thousand  dollars  in  legal-tender  notes,  which 
is  virtually  what  it  did  by  the  method  pursued. 

By  the  ninth  subdivision,  Hathaway  was  vested  with 
this  money  as  trustee.  Had  the  trustee  named  been  a 
third  person,  the  payment  by  the  executor  to  such  trustee 
would  have  entitled  him  to  a  credit  for  that  amount 
As  he  was  himself  the  trustee,  he  should  have  procured 
an  order  distributing  the  amount  to  himself  as  trustee, 
and  should  have  made  the  investment.  Perhaps,  had 
he  in  fact  made  the  investment,  the  same  result  would 
have  followed,  and  he  would,  as  executor,  have  been  en- 
titled to  a  credit  of  that  sum.  But  he  procured  no  such 
partial  distribution,  and  made  no  investment  of  the 
money.  It  would  seem  to  follow,  then,  that  he  still  held 
the  money  as  executor,  and  his  default  consists  in  not 
promptly  settling  the  estate.     It  was  also  found  that  he 
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used  the  money  in  his  own  business.  This  wonld  make 
him  liable  for  interest 

If  these  views  are  correct,  the  other  points  made  do 
not  seem  to  be  of  consequence. 

The  result  would  be,  that  the  decree  should  be  modi- 
fied by  simply  deducting  from  the  balance  found  the 
amount  by  which  it  was  increased,  by  charging  the 
profit  which  would  have  been  made  if  three  thousand 
dollars  in  legal-tender  notes  had  been  purchased,  which 
can  easily  be  done. 

Bkloheb^  C,  and  Vanolief^  C,  concurred. 

The  CouBT.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  order  appealed  from  is  reversed,  and  the 
court  below  is  directed  to  modify  its  decree  settling  the 
account  of  the  appellant,  by  charging  him  therein  with 
the  sum  of  two  thousand  two  hundred  dollars  as  the 
amount  of  the  legacy  given  by  Ferris  Jewett  Moore,  Jr., 
by  the  last  will  and  testament  of  Ferris  Jewett  Moore, 
deceased,  instead  of  the  sum  of  three  thousand  dollars 
in  legal-tender  notes,  and  calculating  interest  on  said 
sum  of  two  tiiousand  two  hundred  dollars  in  the  same 
manner  and  for  the  same  periods  as  it  is  calculated  in 
the  report  of  the  referee  on  three  thousand  doUara. 


(No.  IftOn.     Department  Two. — June   17,   1892.1 

HANNAH  GKEEN,   Petitioner,   v.   J.    C.   B.   HEB- 
BARD,   Judge   of   thb   Superiob   Oouet,   Kespond- 

BNT, 

4PPBALABLB  OBDKB  —  OBOEB  RBFDSING  TO  VACATS  OkDER  FOB  WRIT  OF 

POS8BSSION  —  Motion  bt  Stranobb  to  Rbcohd.  —  An  appeal  Ilea  from 
an  order  denying  the  motion  of  one  not  a  party  to  the  record  to  vacate 
or  modify  an  order  for  a  writ  of  possession. 
In.  —  Stay  of  Exbcutzon  —  Ddtt  of  Cooht  to  Fix  Bond  —  Mandaaicb.  — 
One  having  a  right  of  appeal  from  such  order  may  Insist  upon  the  dnr^v 
of  the  court  to  fix  the  amount  of  the  undertaking  nocos!«ary  to  stay  th» 
ooermtlon  of  tJie  writ  of  possession,  u.'^der  section  945«if  the  Codeof  Civfi 
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Proeednre,  and  the  dlscluiixe  of  such  duty  maj  b«  compelled  bjr  writ  el 
mandate. 
Id.  —  Mnira  of  Afpial  not  Conbiokbbik  —  Upon  application  for  a  writ 
ef  mandate  to  compel  the  court  to  flz  the  amount  of  a  bond  to  ataj 
execution,  the  merits  of  the  rullnir  appealed  from  cannot  be  considered. 

Appuoation  to  the  Supreme  Court  for  a  writ  of  man- 
date. 

The  petition  sets  forth  a  recovery  of  the  possession 
of  a  tract  of  land  in  an  action  of  ejectment  brought  Au- 
gust 12,  1873,  by  William  Ford,  in  the  superior  court 
of  the  city  and  county  of  San  Francisco,  against  the 
husband  of  petitioner  B.  S.  Green,  and  other  defend-, 
ants,  to  which  action  petitioner  was  not  a  party.  On 
the  fourth  day  of  August,  1881,  judgment  was  entered  in 
said  action  by  default  against  said  B.  S.  Qreen,  and  in 
favor  of  H.  C.  Hyde,  assignee  of  said  Ford;  and  on 
November  20,  1888,  a  writ  of  possession  was  issued 
and  executed  by  dispossessing  certain  tenants,  and  by 
petitioner,  who  was  in  possession  of  a  certain  part  of 
the  land,  attorning  to  the  plaintiff's  successor  in  interest 
The  order  granting  this  writ  was  subsequently  annulled. 
On  March  26,  1892,  K.  S.  Thornton,  claiming  to  be  a  gran- 
tee of  B.  S.  Green,  procured  an  order  without  notice, 
awarding  a  writ  of  possession  in  his  favor,  which  order 
both  petitioner  and  plaintiff's  assignee  moved  to  vacate, 
and  that  motion  was  denied  on  the  thirty-first  day  of  May, 
1892.  From  the  order  denying  this  motion,  petitioner 
sought  to  appeal,  and  moved  the  court  to  fix  the  amount 
of  an  undertaking  to  stay  execution  of  the  order  xo  h^ 
appealed  from.  The  motion  was  refused,  whereupon 
petitioner  presented  this  application  for  a  writ  of  man- 
date to  compel  the  fixing  of  the  amount  of  the  xmder* 
taking. 

r.  M.  Osmont,  for  Petitioner. 

Edward  F.  Pitzpatrich,  for  Eespondent 

The  CouKT.  —  The  petitioner  is  entitled  to  appeal  fpwn 
the  order  denying  her  motion  to  vacate  or  modify  the 
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order  made  Id  the  actdon  of  Hyde  ▼.  Boyle,  for  the  writ 
of  posseasioDL  {People  v.  Orant,  45  Cal,  97;  City  of  San 
JosS  Y.  Fulton,  45  Cal.  316.)  Having  the  right  of  appeal, 
it  18  the  duty  of  the  respondent  upon  her  application  to 
fix  the  amount  of  the  undertaking  necessary  to  stay  the 
operation  of  the  writ  of  possession,  under  section  945  of 
the  Code  of  Civil  Procedure. 

We  cannot  upon  this  present  application  consider 
whether  the  court  was  right  or  wrong  in  its  ruling  upon 
petitioner's  motion  to  vacate  or  modify  the  order  for  the 
issuance  of  the  writ  of  possession,  as  the  questions 
which  would  be  involved  in  such  an  appeal  are  not 
before  us. 

Ordered  that  a  peremptory  writ  of  mandate  ianie  in 
accordance  with  the  prayer  of  the  petiti<aL 

Hearing  in  Bank  denied 


[No.  13050.    In  Baiik.-J«ii8  17,  1892.] 

ELIZABETH   NILES,    Appellant,   v.    WILLIAM   ED- 
WARDS, Rkspondbnt. 

CONSTTrUTIONAL    LAW— JTTBISDICTION    07   SUPBBMS   OOTTBT — ^POWB   09 

GouBT  IN  Bank — Modihgation  or  Judqicent  Bendibid  in  Dkpabt- 
MENT — Eehearino  IN  BANK. — ^Under  the  constitution  of  this  itate, 
there  is  but  one  supreme  eourt^  and  the  jurisdiction  which  is  vested 
in  it  maj  be  exercised  either  in  Bank  or  in  Department.  The  court 
in  Bank  has  the  power  to  correct  an  error  in,  or  modify  the  judgment 
rendered  in,  a  Department,  at  trnj  tim«  within  thirty  days,  of  its 
own  motion,  irrespective  of  any  application  therefor,  and  it  is  not 
necessary  that  the  cause  be  ar^ed  in  Bank  upon  an  ord«r  therefor, 
to  give  the  court  in  Bank  jurisdiction  thereof. 
Id.— Failuee  of  Clerk  to  Enter  Order  Moditying  Judgment. — An 
order  of  the  suprefme  court  modifying  a  judgment  is  not  rendered 
nugatory  by  reason  of  the  failure  of  the  clerk  to  enter  it  in  his  min. 
utes  until  after  the  expiration  of  thirty  days  from  the  time  what 
the  judgment  was  pronounced  in  Department.  The  action  of  the 
court  does  not  depend  upon  the  entry  of  its  orders  by  the  clerk,  but 
upon  the  fact  that  the  orders  have  been  made,  and  whenever  it  is 
shown  that  an  order  has  been  made  by  the  court,  it  is  ••  effective 
as  if  it  had  been  entered  of  record  by  the  clerk. 
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Motion  in  the  Supreme  Court  for  a  remittitur.  Th# 
facts  are  stated  in  the  opinion  of  the  court. 

W.  li.  Daingerfield,  A.  F.  Morrison,  Thomas  7.  O'Brien, 
and  O'Brien  &  Daingerfield,  for  Appellant 

Arthur  Rodgers,  for  ResDondenU 

Habbison,  J.  —  Upon  an  opinion  that  had  been  pre- 
pared in  this  cause  by  Mr.  Commissioner  Temple,  the 
court  in  Department  Two  made  an  order  on  the  29th  of 
June,  1891,  reversing  the  judgment,  and  directing  the 
court  below  to  enter  a  judgment  on  the  findings  in  favor 
of  the  plaintiflF.  Subsequently  thereto,  an  application 
was  made  on  behalf  of  the  respondent  that  the  cause  be. 
heard  in  Bank,  and  on  the  29th  of  July,  1891,  an  order 
was  made  by  the  court  in  Bank  modifying  the  judgment 
that  had  been  rendered  by  the  Department,  and  direct- 
ing that  the  cause  be  remanded  for  a  new  trial.  An 
opinion  embodying  the  reasons  for  this  modification 
was  at  the  same  time  prepared,  but  it  was  not  filed  with 
the  clerk,  nor  was  the  order  entered  in  his  minutes  until 
the  next  day.  (For  a  report  of  the  case,  see  90  Cal.  10.) 
The  appellant  has  moved  for  a  remittitur  upon  the  judg- 
ment originally  pronoimced  in  Department  Two,  upon 
the  ground  that  the  court  in  Bank  has  no  jurisdic- 
tion to  modify  the  judgment  of  a  Department  until 
after  the  cause  has  been  heard  in  Bank  upon  an  order 
therefor,  and  also  upon  the  ground  that  the  order  modi- 
fying the  judgment  was  not  entered  in  the  minutes 
of  the  clerk  until  after  the  expiration  of  thirty  days 
from  the  time  when  the  judgment  had  been  pronounced 
in  the  Department 

Under  the  constitution  of  this  state,  there  is  but  one 
supreme  court,  and  the  jurisdiction  which  is  vested  in 
it  may  be  exercised  either  in  Bank  or  in  Department; 
and  in  either  case  its  exercise  is  of  equal  unport  The 
jurisdiction  of  the  court  in  Bank  and  in  Department  is 
co-ordinate,  and  although  in  Bank  it  may  exercise  a 
control  o^er  the  action  of  a   Dc'iiartment,  yet  such  "iuria- 

Digitized  by  LjOOQIC 


June,  1892.]  Niles  v.  Edwaeds.  4b 

diction  is  supervisory,  rather  than  appellate.  As  the 
constitution  requires  the  court  to  "always  be  open  for 
the  transaction  of  business,"  any  order  that  is  made  by 
a  majority  of  the  justices  is  an  order  of  the  court  in 
Bank,  and  the  exercise,  by  the  justices,  of  this  supervi- 
sory control  of  the  action  of  a  Department  is  the  action 
of  the  court  in  Bank.  Nor  is  it  necessary  for  the  exer- 
cise of  this  supervisory  jurisdiction  that  a  distinct  order 
be  made  that  the  cause  be  heard  in  Bank.  The  modifi- 
cation, by  the  court,  of  the  action  of  a  Department 
implies  that  it  has  already  given  to  such  action  its  con- 
sideration, and  includes  or  dispenses  with  the  formal 
order  therefor. 

The  provision  in  the  constitution  that  within  thirty 
days  after  judgment  has  been  pronounced  in  a  cause  by 
a  Department  an  order  may  be  made  that  it  be  heard 
and  decided  in  Bank,  is  merely  a  provision  that  the 
cause  may,  after  such  judgment,  be  considered  and  de- 
termined by  the  court  in  Bank,  and  does  not  neces- 
sarily imply  that  an  additional  or  oral  argument  must 
be  made  or  listened  to  before  it  can  be  so  considered  or 
determined. 

The  term  "heard,"  as  here  used,  is  taken  from  the  prac- 
tice in  equity  procedure,  and  corresponds  to  the  term 
"trial,"  as  used  in  cases  at  law.  It  signifies  the  con- 
sideration and  determination  of  a  cause  by  the  court 
or  by  a  judge,  as  distinguished  from  a  trial  of  a  cause, 
which  is  a  term  more  properly  predicated  of  its  deter- 
mination by  a  jury.  (See  3  Bla.  Com.  451,  453;  Akerly 
V.  Vilas,  24  Wis.  171 ;  1  Am.  Kep.  166 ;  Merritt  v.  Port- 
cheater,  8  Hun,  45.)  This  construction  finds  support 
from  a  consideration  of  the  subsequent  clauses  of  the 
same  section,  viz.,  that  the  concurrence  of  four  justices 
"present  at  the  argument"  is  necessary  for  a  judgment 
by  the  court  in  Bank;  and  that  if  four  justices  "so  pres- 
ent" do  not  concur  in  a  judgment,  all  the  justices  quali- 
fied to  "sit"  in  the  cause  "shall  hear  the  argument." 
These  clauses  are  not  to  be  construed  as  requiring  that 
a  judgment  cannot  be  pronounced  by  the  courHin  Bank 


44  NiLES  i;.  Edw^ki/s.  [95  CaL 

unless  concurred  in  bj  four  of  the  jufltices  who  were 
phyaically  present  at  an  oral  argument,  or  that  ail  of 
the  justices  qualified  to  '"sit"  shall  literally  ''hear"  an 
argument,  although  it  may  be  conceded  that  whenever 
there  is  an  oral  argument,  only  the  justices  who  were 
present  at  such  argument  would  be  authorized  to  take 
part  in  the  decision  of  the  cause.  The  meaning  of  these 
clauses  and  the  construction  to  be  given  them  is,  that 
the  argmnent  shall  be  '^considered''  by  the  court,  or  by 
those  of  the  justices  who  are  qualified  to  "act"  in  the 
cause,  and  that  the  judgment  to  be  rendered  shaU  be 
concurred  in  by  four  of  the  justices  of  the  court. 

The  provision  that  a  judgment  pronounced  in  Depart- 
ment shall  not  become  final  until  the  expiration  of  thirty 
days,  unless  approved  in  writing  by  the  chief  justict^ 
and  two  associate  justices,  has  merely  the  effect  to  make 
definite,  by  a  constitutional  requirement,  that  whieli. 
prior  to  the  adoption  of  the  present  constitution,  existed 
only  by  virtue  of  a  rule  of  court.  Within  this  period 
of  thirty  days  the  case  is  still  within  the  jurisdiction  of 
the  court,  and  the  judgment,  as  well  as  the  opinion,  is 
subject  to  its  control,  and  may  be  changed,  modified,  or 
vacated  by  the  court,  either  in  the  Department  in  whicli 
it  was  heard,  or  in  Bank.  The  provision  that  the  judg- 
ment shall  become  final,  unless  within  that  time  an  or- 
der be  made  that  the  cause  be  heard  in  Bank,  has  onl} 
the  effect  to  limit  the  time  within  which  the  judgment 
may  be  changed  or  modified,  but  it  does  not  deprive 
the  court  of  its  inherent  power  to  modify  or  change  its 
judgment  without  such  order,  so  long  as  the  cause  is 
still  pending  before  it,  and  has  not  become  final.  "It 
is  one  of  the  inherent  powers  of  every  appellate  court 
to  revise,  to  modify,  and  to  correct  its  judgments  so  long 
as  they  are  under  its  control."  (In  re  Jessup,  81  Cal. 
466.)  By  the  constitution,  the  judgment  that  has  been 
pronounced  by  the  court  in  Department  is  for  thirty 
days  thereafter  "under  the  control"  of  the  court,  — not 
merely  under  the  control  of  the  Department  which  pro- 
nounced the  judgment,  but  of  the  court  in  Bank  a^  well, 
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—  and  during  that  time  the  court  —  either  the  Depart- 
ment which  pronounced  the  judgment,  or  in  Bank  —  has 
the  authority  to  modify  or  to  correct  the  judgment  in 
any  particular  which  it  may  deem  essential  to  justice. 
In  In  re  Jessup,  81  Cal.  472,  the  following  propositiouii 
were  held:  "1.  The  perfecting  of  an  appeal  gives  us  ju- 
risdiction of  a  cause,  and  that  jurisdiction  lasts  imtil 
a  remittitur  is  regularly  issued;  2.  While  the  cause  re- 
mains subject  to  our  jurisdiction  we  have  the  power, 
derived  from  the  constitution,  to  grant  a  rehearing  after 
judgment,  just  as  we  have  the  power,  independent  of 
legislative  enactment,  to  reverse,  affirm,  or  modify  the 
judgment  of  the  inferior  court,  and  to  enforce  our  own 
judgments;  3.  By  the  constitution,  a  majority,  consist- 
ing of  four  justices,  may  decide  any  matter  within  our 
jurisdiction/' 

In  the  exercise  of  its  power  to  hear  a  cause  in  Bank 
after  a  judgment  thereon  has  been  pronounced  in  De- 
partment, the  court  is  not  limited  to  an  application 
therefor  by  a  party  to  the  cause,  or  to  the  grounds  upon 
which  such  application  may  be  made,  but  this  power 
may  bo  exercised  by  it  upon  its  own  motion,  irrespective 
of  such  application.  The  Department  that  pronounced 
the  judgment  may  itself  modify  or  vacate  the  same,  as 
may  also  the  court  in  Bank,  or  a  majority  of  the  justices 
of  the  court.  An  application  that  a  cause  may  be  so 
heard,  whether  addressed  to  the  chief  justice  or  to  the 
court,  is  in  fact  an  application  to  the  court  in  Bank; 
and  it  has  been  the  invariable  practice  of  the  court 
since  its  organization  to  consider  such  applications 
when  convened  in  Bank.  Although  the  application 
may  be  granted  upon  the  order  of  the  chief  justice 
with  the  concurrence  of  two  associate  justices,  yet  the 
order  is  none  the  less  the  result  of  a  consideration  by 
the  court  in  Bank,  and  is  to  be  regarded  as  the  action  of 
the  court  in  Bank,  by  virtue  of  the  provision  in  the 
constitution  that  an  order  so  made  shall  have  the  same 
effect  as  if  made  by  a  majority  of  the  members  of  the 
oourt 
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**Wlien,  therefore,  the  court  in  Bank,  or  a  majority  of 
the  justices,  in  the  exercise  of  this  superviiory  control 
over  the  action  of  a  Department,  determines  that  the 
judgment  or  opinion  of  the  Department  should  be  mod- 
ified, or  that  it  is  erroneous,  it  has  the  power  to  correct 
such  error  or  to  make  such  modification  therein  as  the 
nature  of  the  case  or  justice  may  seem  to  demand. 
Whether  this  shall  be  done  upon  the  record  already 
before  it  in  the  cause,  including  the  arguments  thereto- 
fore presented,  or  whether  the  court  will  direct  addi- 
tional argument,  rests  in  its  own  discretion,  and  such 
discretion  is  to  be  exercised  according  to  the  exigencies 
of  the  individual  case. 

This  is  the  construction  which  has  been  invariably 
given  to  this  section  of  the  constitution.  At  the  first 
session  of  the  court  subsequent  to  the  adoption  of  the 
present  constitution,  after  a  judgment  had  been  pro- 
nounced in  Department,  the  court  in  Bank  modified  the 
opinion  that  had  been  rendered  by  the  Department. 
(Langley  v.  Voll,  54  Cal.  435.  See  also,  to  the  same 
point,  Aldrich  v.  Willis,  55  Oal.  86;  Pulliam  v.  Bennett, 

55  Cal.  368.)  In  Pollard  v.  Putnam,  54  Cal.  630,  a  judg- 
ment had  been  rendered  by  the  court  in  Department 
reversing  the  cause,  and  remanding  it  to  the  court  below, 
with  instructions  to  enter  judgment  in  favor  of  the  de- 
fendant, and  thereafter  the  court  in  Bank,  without 
making  any  order  that  the  cause  be  heard  in  Bank, 
modified  the  judgment  by  remanding  the  cause  for  a 
new  trial.     Similar  action  was  had  in  Withers  v.  Little, 

56  Cal.  373;  People  v.  Miles,  56  Cal.  402;  and  in  many 
other  subsequent  cases.  In  Falkner  v.  Hendy,  80  Cal. 
638,  the  court  in  Bank  made  a  radical  change  in  the 
judgment  that  had  been  pronounced  in  Department, 
without  ordering  the  cause  to  be  heard  in  Bank.  The 
Department  has  itself  modified  its  own  judgment. 
{O'Connor  v.  Flynn,  57  Cal.  297.)  These  instances  (and 
many  more  might  be  added)  of  the  construction  given 
to  the  constitution  by  those  who  were  first  called  upon 
to    expound    it   have    been   followed    so    frequently,    and 
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the  practice  has  been  so  uniform,  that  if  we  had  any 
doubts  as  to  its  correctness,  we  would  not  feel  author- 
ized now  to  give  enich  a  construction  as  would  imply 
that  our  predecessors  were  in  error. 

The  order  of  the  court  was  not  rendered  nugatory  by 
reason  of  the  failure  of  the  derk  to  enter  it  in  his 
minutes.  The  constitution  declares  that  this  court 
"shall  always  be  open  for  the  transaction  of  business,'* 
while  the  duties  of  the  clerk  are,  by  the  constitution,  left 
to  be  defined  by  the  legislature  (art.  VI.,  sec.  14) ;  and 
under  the  statute  prescribing  his  duties  (Pol.  Code,  sec. 
1031),  he  is  not  required  to  keep  his  oflSce  open  upon 
holidays,  or  npon  any  day  except  between  the  hours  of 
ten,  A.  M.,  and  four,  p.  m.  The  action  of  the  court  does 
not  depend  upon  the  entry  of  its  orders  by  the  clerk, 
but  upon  the  fact  that  the  orders  have  been  made,  and 
whenever  it  is  shown  that  an  order  has  been  made  by 
the  court,  it  is  as  effective  as  if  it  had  been  entered  of 
record  by  the  clerk.  It  was  held  in  Adams  v.  Dohrmann, 
63  Oal.  417,  that  although  the  last  day  of  the  thirty 
days  within  which  an  order  granting  a  hearing  in  Bank 
may  be  made  fell  upon  a  holiday,  yet,  inasmuch  as  the 
constitution  provides  that  this  court  shall  always  be 
open  for  the  transaction  of  business,  such  holiday  was 
one  of  the  thirty  days  within  which  such  action  must 
be  taken.  Inasmuch,  however,  as  the  court  has  the 
entire  period  of  thirty  days  within  which  to  take  such 
action,  it  must  result  that  any  action  taken  upon  that 
day  is  to  be  given  effect,  although  the  office  of  the  clerk 
be  not  open  for  the  purpose  of  making  a  record  in  his 
minutes  of  such  action,  and  although  no  record  thereof 
be  made  until  after  the  expiration  of  the  thirty  days. 
The  same  principle  makes  effective  any  action  of  the 
court  that  may  be  taken  after  the  of&ce  hours  of  the 
day,  and  the  closing  of  his  oflSce  by  the  clerk.  The 
subsequent  entry  in  his  minutes  does  not  give  any 
greater  effect  to  the  order,  but  merely  perpetuates  by 
record  the  action  of  the  court.  The  effect  of  the  order 
of  the  court  is  determined  by  the  fact  that  it  was  made 
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within  the  limits  of  its  constitutional  authority,  and  any 
mode  which  the  court  itself  may  adopt  for  the  purpose 
of  authenticating  its  action  is  sufficient 
The  motion  is  denied* 

McParland,  J.,  Garouttb,  J.,  Db  Havbn,  J.,  Shabf^ 
8XBIN,  J^  Patebson,  J.,  and  Bbatty,  C.  J.,  concurred. 


[No.  1S055.    In  Baiik.~Jaz»  17,  1892.] 

ELLEN  BEDD,  Respondent,  v.  J.  P.  MURRY  kt  ux., 
Appellants. 

Deeds — ^Dsscbiption  of  Town  Lots — Certaintt— Bsfebsncb  to  Plat 
— Parol  Evidencb— Identity  of  Pi.at. — A  deed  of  town  lots  which 
gives  the  dimensions  of  the  boundaries  thereof,  and  describeis  them 
bj  the  numbers  of  the  lots  and  block,  referring  to  a  plat  thereof,  is 
not  upon  its  ftice  Toid  for  nneertaintj,  though  the  description  is  not 
sufficientlj  certain  without  production,  by  one  claiming  under  it,  of 
the  plat  therein  referred  to,  or  of  its  contents;  and  parol  evidence 
ia  admissible  for  the  purpose  of  identifying  a  plat  offered  in  evi- 
dence as  the  one  referred  to  in  the  deed. 

Id. — Qtjistino  Title — Evidence — Existence  or  Map — Proo»  o»  Iden- 
titt — ^Betersnoes  in  Chain  o7  Title — Conveyances  trou  Defend- 
ant— ^Admission. — In  an  action  to  quiet  title  to  land,  where  the 
deed  under  which  the  plaintiff  claims  title  was  made  by  one  of  the 
defendants,  and  refers  to  a  map  for  a  description  of  the  property, 
loeh  deed  is,  as  againet  that  defendant  and  his  co-defendant  claim- 
ing under  him  by  a  subsequent  conveyance,  sufficient  proof  of  the 
fact  that  there  was  such  a  plat  in  existence  at  the  date  of  the  deed 
to  the  plaintiff;  and  further  evidence,  tending  to  show  that  the  prop- 
erty was  in  fact  surveyed  prior  to  the  execution  of  any  of  such  deeds, 
snd  that  the  defendant  who  was  the  grantor  of  the  plaintiff  had 
himself,  some  two  years  thereafter,  produced  the  map  offered  in  evi- 
dence as  the  plat  of  the  tract,  sufficiently  identifies  the  map  as  the  one 
mentioned  in  the  deed,  and  entitles  it  to  be  admitted  in  evidence  on 
behalf  of  the  plaintiff. 

Id. — Map  of  Addition  to  Town — Cektaintt— Absence  of  Fixld- 
NOTEs  OB  Designation — Betebbnce  to  Natural  Monuments — ^Lo- 
cation OF  Land. — ^Where  a  map  of  an  addition  to  a  town,  though  un- 
accompanied by  field-notes,  and  having  no  signs  or  letters  to  indicate 
the  different  points  of  the  compass,  or  any  express  designation  of  it  as 
the  map  of  any  particular  place,  yet  shows  upon  its  face  streets  and 
alleys,  and  blocks  subdivided  into  lots,  and  the  relative  location  of  & 
eountry  road  and  a  river,  naming  many  of  the  streets  and  numbering 
the  blocks,  it  cannot  be  said,  as  a  matter  of  law,  that  the  map  is  upon 
Its  face  ^id  for  unoertainty,  or  that  it  would  be  impoaBible  to  locate 
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npon  the  groand  a  block  of  land,  described  In  a  deed  by  number,  and 
as  bounded  on  one  side  hj  one  of  the  itreets  named  in  the  map. 

In.  —  iDBifTiTT  OF  Block  —  Byidsmcb.  —  Whether  a  block  of  land  referred 
to  in  a  deed  la  capable  of  being  identified  by  reference  to  a  map  of  an 
addition  to  the  town  le  a  question  of  fact,  upon  which  the  evidence  of 
persons  acquainted  with  the  town,  and  what  is  known  as  such  addition 
thereto,  and  the  dliferent  streets  or  other  objects  shown  on  the  map,  \n 
admissible. 

Id.  —  Msns  AMD  BouicDS  of  Block  —  Fiitdino  Against  Btidbn cb. — ^Wbere 
the  plaintiff  claims  under  a  deed  of  town  lots,  which  does  not  describ^r 
the  lots  by  metes  and  bounds,  but  refers  to  them  only  as  constituting  a 
block  designated  on  the  map  of  an  addition  to  the  town,  and  though 
Introducing  and  Identifying  the  map,  Introduces  no  evidence  showing 
that  the  land  could  be  properly  located  and  described  by  specific  metes 
and  bounds  with  the  aid  of  the  map,  a  finding  and  judgment  that  the 
plaintiff  is  the  ownuer  of  land  described  by  specific  metes  and  bounds 
Is  against  the  evidence. 

Id.  —  CoHSTBucnoN  of  Plbadinqs  —  IssuBs  —  Dbmial  of  Ownbbship  — 
Failubb  to  Dbnt  Spbcific  Boundabibs  Bbcited  —  Pboof  of  Boun- 
DABias.  —  Where  the  complaint  In  an  action  to  quiet  title,  after  alleging 
the  plaintiff's  ownership  of  the  land  as  marked  on  a  plat,  proceeds  by 
way  of  recital  to  state  that  the  land  Is  particularly  described  according 
to  certain  specific  metes  and  bounds,  and  the  answer,  without  jolniog 
special  issue  as  to  the  boundaries,  denies  the  ownership  by  the  plaintiff  of 
ths  land  described  In  the  complaint,  or  any  part  thereof,  the  fact  is  not 
thereby  admitted  that  the  land  is  correctly  described  by  the  metes  and 
bounds  specified  In  the  complaint,  but  the  plaintiff  must  prove  that  fact, 
and  In  ths  absence  of  any  evidence  to  prove  them,  a  judgment  quieting 
the  title  to  the  land  described  by  such  specific  boundaries  will  be  re- 
versed upon  appeaL 

ApptcaTi  from  a  judgment  of  the  Superior  Court  of  Tu- 
lare County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Brown  dk  Daggett,  and  Daggett  &  Adams,  for  Appellants. 

The   description   in   the   deed  was   so   uncertain   that 

the  land  sought  to  he  conveyed  could  not  be  identified, 

and  therefore  the  deed  is  void.  {Caldwell  v.  Center,  30 
CaL  542;  89  Am.  Dec.  181.) 

N.  0.  Bradley,  and  0.  E.  Lawrence,  for  B.espondent 

The  description  in  the  deed  was  su£Scient,  as  the 
property  could  be  identified  with  reasonable  certainty, 
either  with   or   without   the   aid   of   extrinsic   evidence. 
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{Stanley  v.  Green,  12  Cal.  162;  Smiley  v.  Fries,  104  IlL 
418.)  The  general  rule  in  regard  to  the  construction 
of  the  description  of  the  premises  in  a  deed  is  one  of 
the  utmost  liberality.  {Peck  v.  Mallams,  10  N.  Y.  532; 
Aguirre  v.  Alexander,  58  CaL  38.)  The  court  will  effec- 
tuate the  lawful  purpose  of  deeds  and  other  instruments, 
if  this  can  be  done  consistently  with  the  principles  and 
rules  of  law  applicable.  (Edwards  v.  Bowden,  99  N.  G 
80;  6  Am.  St  Rep.  487;  Nixon  v.  Porter,  34  Miss.  697; 
69  Am.  Dec.  408 ;  Pursley  v.  Hays,  22  Iowa,  11 ;  92  Am. 
Dec  350;  Code  Civ.  Proc.,  sec.  2077;  Penry  v.  Richards, 
52  Cal.  497.    See  Colcord  v.  AUxander,  67  IlL  581.) 

Da  Haven,  J.  —  Action  to  quiet  title.  The  plaintiff 
recovered  judgment  in  the  superior  court,  and  the 
defendants  appeal.  The  plaintiff  claims  the  land  in 
controversy  by  virtue  of  a  deed  made  to  her  by  the 
defendant  J.  P.  Murry,  in  June,  1871,  in  which  the 
land  conveyed  to  her  is  described  as  "situate,  lying, 
and  being  in  Porterville,  county  of  Tulare,  state  of  Cal- 
ifornia, and  bounded  and  particularly  described  as  fol- 
lows, to  wit:  on  the  north,  two  hxmdred  and  forty  feet 
on  Mill  Street;  on  the  east,  one  hundred  and  ten  feet 
on  a  thirty-foot  alloy;  on  the  south,  two  hundred  and 
forty  feet  on  an  alley;  on  the  west,  one  hundred  and 
ten  feet  by  a  thirty-foot  alley;  and  being  all  of  lots  Nos. 
one,  two,  three,  and  four,  all  of  block  No.  eight,  as  per 
plat  of  Johnson  &  Murry's  addition  to  the  town  of  Por- 
terville, Tulare  County,  California." 

The  defendant  Martha  Murry  is  the  wife  of  plain- 
tiff's grantor,  and  bases  her  claim  to  the  land  in  dispute 
upon  a  deed  made  to  her  by  her  husband  subsequently 
to  the  execution  of  the  above-mentioned  deed  to  plaintiff. 

1.  Plaintiff's  deed  is  not  upon  its  face  void  for  uncer- 
tainty, as  claimed  by  appellants,  and  parol  evidence  was 
properly  admitted  for  the  purpose  of  identifying  the 
plat  offered  in  evidence  by  her  as  the  one  referred  to  in 
such  deed.  It  was  incumbent  upon  plaintiff  to  produce, 
or  in  the  event  of  its  loss  or  destruction,  give  seeondarF 
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evidence  of  the  contents  of,  the  map  referred  to  in  her 
deed,  as  without  such  map  there  was  no  sufficient  de- 
scription of  the  land  which  the  deed  purported  to  con- 
vey (Caldwell  v.  Center,  30  Cal.  542;  89  Am.  Dec.  131)  ; 
and  the  court  did  not  err  in  admitting  in  evidence 
the  map  offered  by  plaintiff,  and  claimed  by  her  to  be 
the  one  mentioned  in  such  deed.  It  is  true,  no  witness 
testified  to  having  seen  this  particular  map  at  any  time 
prior  to  1873,  which  was  two  years  after  the  execution 
of  plaintiff's  deed,  but  still  we  think  there  was  sufficient 
evidence  before  the  court  to  justify  it  in  finding  that 
such  plat  was  in  existence  at  the  date  of  that  deed,  and 
is  the  one  to  which  reference  is  there  made.  The  de- 
fendant J.  P.  Murry,  in  his  deed  to  plaintiff,  having 
described  the  land  conveyed  as  block  No.  8,  as  marked 
on  the  plat  of  Johnson  &  Murry's  addition  to  the  town 
of  Porterville,  such  deed  is,  of  itself,  as  against  him  and 
his  co-defendant,  who  claims  under  him  by  a  subse- 
quent conveyance,  sufficient  proof  of  the  fact  that  there 
was  such  a  plat  in  existence  when  he  made  his  deed  to 
plaintiff.  {Patton  v.  Ooldshorough,  9  Serg.  &  K.  53.)  There 
was  also  evidence  given  which  tended  to  show  that 
such  an  addition  to  the  town  of  Porterville  was  in  fact 
surveyed  prior  to  1871,  and  that  defendant  J.  P.  Murry 
himself  produced  this  map  some  years  afterwards  as  the 
plat  of  Johnson  &  Murry's  addition  to  that  town.  We 
think  these  facts  were  amply  sufficient  to  identify  the 
map  in  question  as  the  one  mentioned  in  the  deed,  and 
entitled  it  to  be  admitted  in  evidence. 

2.  It  is  claimed  by  appellant  that  the  map  is  upon  its 
face  void  for  uncertainty,  and  that  it  furnishes  no  start- 
ing-point or  data  from  which  a  surveyor  or  any  other 
person  could  locate  the  particular  lots  or  block  described 
in  the  deed,  and  that  the  court  should  have  so  held,  as 
a  matter  of  law,  and  excluded  it  as  evidence.  We  do 
not  think  the  court  committed  any  error  in  overruling 
this  objection  of  appellant.  It  is  true  that  no  field-notes 
accompanied  it,  nor  are  there  upon  it  any  signs  or  let- 
ters  to   indicate   the   different   points   of   the   compass   or 
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any  express  designation  of  it  as  the  map  of  any  particu- 
lar place.  But  there  is  shown  upon  its  face  streets  and 
alleys,  and  blocks  subdivided  into  lots,  a  county  road 
and  a  river.  Many  of  the  streets  are  named,  and  the 
blocks  are  numbered,  and  it  may  be  that  persons  ac- 
quainted with  the  locality  of  which  it  is  claimed  to  be  a 
map  would  at  once  recognize  it  as  such.  It  certainly 
cannot  be  said,  as  a  matter  of  law,  that  they  could  not, 
or  that  it  would  be  impossible  for  one  familiar  with 
the  town  of  Porterville  and  Johnson  &  Murry^s  addition 
thereto  to  locate  upon  the  ground  the  block  of  land  de- 
scribed in  plaintiflF's  deed,  with  reference  to  the  streets 
marked  on  this  plat;  and  this  being  so,  the  map  is  not 
void  upon  its  face.  Whether  the  block  in  question  is 
capable  of  being  thus  identified  is  a  pure  question  of 
fact,  and  upon  this  point  the  oral  evidence  of  persons 
who  are  acquainted  with  the  town  of  Porterville,  and 
what  is  known  as  Johnson  &  Murry^s  addition  thereto, 
and  with  the  different  streets  or  other  objects  shown  on 
the  map,  is  admissible.  If  the  land  which  plaintiff's 
deed  purported  to  convey  can  be  thus  identified  with 
the  aid  of  the  map  referred  to,  the  map  is  sufficiently 
definite,  and  the  deed  is  not  void  for  insufficiency  in  its 
description  of  the  same. 

3.  The  court  found  that  plaintiff  is  the  owner  of  block 
8  of  Johnson  &  Murry's  addition  to  the  town  of  Por^ 
terville,  and  that  it  is  more  particularly  described  as 
^'commencing  at  a  point  on  the  south  boundary  line  of 
Mill  Street,  in  said  town  of  Porterville,  thirty  feet  east 
of  the  northeast  corner  of  lot  five,  in  block  twenty, 
thence  running  easterly  along  said  boundary  line  of  Mill 
Street  two  hundred  and  forty  feet;  thence  southerly  at 
right  angles  one  hundred  and  ten  feet;  thence  westerly 
at  right  angles  two  hundred  and  forty  feet;  thence 
northerly  one  hundred  and  ten  feet  to  the  place  of  be- 
ginning" ;  and  thereupon  .  entered  a  judgment  quieting 
the  title  of  plaintiff  to  the  land  thus  described.  The 
appellants  contend  that  this  finding  is  against  the  evi- 
dence, and  it  scein!^  to  ns  tliat  in  so  far  as  it  states  that 
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plaintiff  is  the  owner  of  the  land  therein  particularly 
described  by  metes  and  bounds,  this  contention  of  ap- 
pellants must  be  upheld.  The  evidence  before  the  court 
would  support  a  finding  and  judgment  to  the  effect  that 
plaintiff  is  the  owner  of  block  8,  as  marked  on  the  plat 
of  Johnson  &  Murry's  addition  to  the  town  of  Porter- 
viUe;  but  there  is  nothing  in  the  record  before  us  which 
tends  in  any  degree  to  show  that  this  block  would  fall 
within  the  specific  metes  and  bounds  mentioned  in  the 
findings  and  judgment  of  the  court  below.  If  the  plain- 
tiff desired  that  the  judgment  quieting  her  title  to  the 
land  in  controversy  should  give  a  more  definite  descrip- 
tion of  its  boundaries  than  is  contained  in  the  deed 
under  which  she  claims^  she  should  have  introduced 
evidence  showing  that  the  land,  which  is  simply  referred 
to  in  that  deed  as  a  block,  could  also  be  properly  de- 
scribed by  the  specific  metes  and  bounds  given  in  the 
decree.  It  may  be  that  this  can  be  shown  by  witnesses 
who  know  its  location;  but  in  the  absence  of  all  evi- 
dence upon  the  point,  the  court  was  not  justified  in 
finding  that  the  land  which  it  describes  in  the  decree 
by  specific  metes  and  bounds  is  the  block  8  conveyed 
by  plaintiff's  deed. 

4.  The  plaintiff  contends,  however,  that  under  the 
pleadings  the  fact  is  admitted  that  block  8,  of  John- 
son &  Murry's  addition  to  the  town  of  Porterville,  is 
also  correctly  described  by  the  specific  metes  and  bounds 
given  in  the  judgment  of  the  court,  and  that  for  this 
reason  she  was  not  required  to  prove  the  fact  We  do 
not  so  construe  the  pleadings.  The  complaint,  after 
alleging  plaintiff's  ownership  of  block  8,  as  marked 
on  the  plat  of  Johnson  &  Murry's  addition  to  the 
town  of  Porterville,  proceeds  by  way  of  recital  to 
state  that  said  block  is  particularly  described  according 
to  certain  specific  metes  and  bounds,  which  are  the  same 
as  those  mentioned  by  the  court  below  in  its  findings 
and  judgment.  The  answer,  without  taking  any  special 
issue  with  the  recital  contained  in  the  complaint  as  to 
the  boimdariea  of  the  block  claimed  by  plaintiff,  simpl^i 
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donies  that  plaintiff  is  the  owner  of  the  land  described 
in  the  complaint,  or  any  part  thereof.  This  was  all 
defendants  were  required  to  do  in  order  to  throw  upon 
plaintiff  the  burden  of  proving  that  she  was  the  OM'ner 
of  the  land  mentioned  in  the  complaint.  It  was  unne- 
cessary to  particularly  traverse  the  recital  in  the  com- 
plaint as  to  the  boundaries  of  the  land  claimed  by 
plaintiff.  The  material  allegation  of  the  complaint  is 
that  which  asserts  plaintiff's  ownership  of  the  land  de- 
scribed, and  when  this  alleged  fact  was  put  in  issue,  as 
it  was  by  the  answer,  the  plaintiff  was  not  entitled  to  a 
decree  quieting  her  title  to  such  land,  no  matter  how  it 
might  be  described,  without  proof  that  she  had  title  to 
it,  and  the  production  of  a  deed  which  only  described 
the  land  conveyed  as  a  certain  block,  with  reference  to  a 
plat,  did  not  itself,  in  connection  with  the  plat  which  was 
given  in  evidence  upon  the  trial,  show  that  such  block 
might  also  be  just  as  correctly  described  by  the  specific 
boundaries  contained  in  the  decree,  and  that  therefore 
the  land  within  such  specific  boundaries  was  conveyed 
by  such  deed. 

Judgment  reversed,  and  cause  remanded  for  a  new  triaL 

Habrison,  J.,  Gaboutts,  J.,  PATBBsoir,  J.,  and  Bxattt, 
G.  J.,  concurred. 

Shabpstein,  J.,  dissented. 

MoFablakd,  J.  —  I  dissent,  and  adhere  to  the  former 
opinion. 

The  following  is  the  opinion  above  referred  to  by 
Mr.  Justice  McFarland,  rendered  in  Bank  on  the  12th  of 
September,  1890:— 

The  CouBT.  —  This  is  a  suit  to  quiet  title  to  a  parcel 
of  land  described  in  the  complaint  as  foUows:  ^'Situate 
in  the  county  of  Tulare,  state  of  California,  described 
as  follows,  to  wit:  On  the  north,  two  hundred  and  forty 
feet  on  Mill  Street;  on  the  east,  one  hundred  and  ten 
feet  on  a  thirty-f(K)t   alley:    on   the  south,  two^ hundred 
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and  forty  feet  on  an  alley;  on  the  west,  one  hundred 
and  ten  feet  by  a  thirty-foot  alley;  and  being  all  of  lots 
Nos.  one,  two,  three,  and  four,  all  of  block  No.  eight,  as 
per  plat  of  Johnson  &  Murry's  addition  of  the  town  of 
Porterville;  said  land  being  described,  with  reference  to 
plats  of  the  town  of  Porterville  now  on  file  in  the  record- 
er's office  of  said  Tulare  County,  as  commencing  at  a 
point  on  the  south  boundary  of  Mill  Street  thirty  feet 
east  of  the  northeast  comer  of  lot  five,  in  block  twenty, 
of  the  old  town  of  Porterville;  thence  running  easterly 
along  said  boundary  line  two  hundred  and  forty  feet; 
thence  southerly  at  right  angles  one  hundred  and  ten 
feet;  thence  westerly  at  right  angles  two  hundred  and 
forty  feet;  thence  northerly  to  the  point  of  beginning, — 
lying  and  being  in  the  southwest  quarter  of  section 
twenty-five,  township  twenty-one  south,  rang^  twenty- 
seven  east,  M.  D.  M."  The  plaintiff  had  judgment  in 
the  superior  court,  and  the  defendants  appeal. 

1.  The  superior  court  did  not  err  in  overruling  the 
demurrer  to  the  complaint.  The  two  descriptions  of  the 
land  therein  contained  are  not  inconsistent  with  each 
other,  and,  together,  are  sufficient  to  identify  the  land 
by  reference  to  the  recorded  plats  of  the  town  of  Por- 
terville, if  there  are  such  plats  agreeing  with  each  other 
and  conforming  to  such  description  in  the  delineation 
of  Mill  Street,  block  20,  and  the  lots  in  question. 

2.  The  court  did  not  err  in  admitting  in  evidence 
plaintiffs  deed,  exhibit  No.  1.  The  plaintiff  in  this 
action  is  the  grantee  of  the  defendant  J.  P.  Murry, 
whose  wife  and  co-defendant  is  his  subsequent  grantee. 
The  deed,  exhibit  No.  1,  offered  in  evidence  by  the 
plaintiff,  was  the  defendants'  deed  of  the  premises  in 
controversy,  dated  and  acknowledged  June  20,  1871, 
and "  containing  the  following  description  of  the  prem- 
ises conveyed:  "All  those  certain  lots,  pieces,  or  parcels 
of  land  situate,  lying,  and  being  in  the  town  of  Porter- 
ville, county  of  Tulare,  state  of  California,  and  bounded 
and  particularly  described  as  follows,  to  wit:  On  the 
north,  two  hundred  and  forty  (240)  feet  on  Mill  Street; 
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on  the  east,  one  hnndred  and  ten  (110)  feet  on  a  thirty 
(30)  foot  alley;  on  the  south,  two  hnndred  and  forty 
(240)  feet  on  an  alley;  on  the  west,  one  hnndred  and 
ten  (110)  feet  by  a  thirty  (80)  foot  alley;  and  being  all 
of  lots  Nos.  one  (1),  two  (2),  three  (3),  and  four  (4), 
all  of  block  No.  eight  (8),  as  per  plat  of  Johnson  & 
Murr/s  addition  to  the  town  of  Porterville;  being  all 
of  said  block  No.  eight  (8)  in  said  addition  to  Porter- 
ville, Tulare  County,  California."  The  objection  to  this 
deed  was,  that  it  described  nothing;  but  as  counsel  of- 
fered to  follow  it  up  with  a  plat  of  Johnson  &  Murry's 
addition,  the  objection  was  properly  overruled. 

3.  The  court  did  not  err  in  admitting  the  plat,  ex- 
hibit No.  2.  It  is  true  that  this  plat  contained  nothing 
in  itself  by  which  it  could  be  identified  or  located.  But 
the  defendant,  by  his  deed  of  June  20,  1871,  admitted 
that  there  was  then  existing  a  plat  of  Johnson  &  Mur- 
ry's addition,  and  evidence  was  offered  by  the  plaintiff 
that  as  early  as  1873  the  defendant  had  this  plat,  ex- 
hibit No.  2,  on  the  ground,  and  that  it  was  exhibited  as 
the  plat  of  Johnson  &  Murry's  addition.  It  seems 
never  to  have  been  recorded,  and  there  may  be  some 
doubt  as  to  whether  it  is  the  same  plat  with  reference  to 
which  the  deed  was  made;  but  the  evidence  offered  in 
connection  with  it  was  sufficient  to  authorize  its  admis- 
sion in  evidence.  By  his  deed,  the  defendant  admitted 
that  there  was  a  plat  of  Johnson  &  Murry's  addition,  and 
within  two  years  of  that  admission  he  is  shown  to  be  in 
possession  of  this  plat,  and  exhibiting  it  as  the  plat  of 
the  addition.  As  against  him,  and  those  claiming  un« 
der  him,  and  in  favor  of  his  grantee,  this  is  certainly 
sufficient,  prima  facie,  to  identify  the  plat  If  there  was 
another  and  different  plat  to  which  the  deed  in  fact  re- 
ferred, he  was  called  upon  to  show  it  He  made  no 
such  attempt,  but  rested  upon  the  denial  that  he  had 
ever  made  the  deed,  or  any  plat  It  was  shown,  how- 
ever, that  he  had  made  a  prior  deed  for  other  lots  on 
Mill  Street,  and  in  the  same  addition;    and  the   finding 
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of  the  court  as  to  the  genuineness  and  due  execution  of 
the  deed  is  conclusive  against  him. 

4.  Most  of  the  remaining  objections  relied  on  by  ap- 
pellants relate  to  the  admission  of  oral  testimony  as  to 
the  actual  location  of  the  lots  delineated  on  the  plat,  ex- 
hibit 2.  Thifl  plat  shows  various  things  on  its  face, — 
streets  and  alleys;  blocks  subdivided  into  lots;  a  county 
road;  Mill  Street,  Main  Street^  Water  Street,  and  other 
streets;  a  river;  plats  marked  as  D.  Murphe/s  land, 
J.  P.  Murry's  land,  Johnson  &  Keeney,  etc.  It  is  cer- 
tainly not  impossible  that  witnesses  acquainted  with 
these  features  of  the  town  and  vicinity  of  Porterville 
might  locate  the  addition  with  reference  to  the  main 
town  of  Porterville,  and  testimony  for  that  purpose  was 
dearly  admissible.  It  was  not  necessary  for  the  plain- 
tiff to  show  that  there  had  been  an  actual  survey  of  the 
streets,  lots,  and  blocks  of  the  addition,  and  stakes  set 
out  on  the  ground.  Her  conveyance  was  of  lots  deline- 
ated on  a  plat;  and  if  she  could  prove  a  plat  showing 
lots  and  streets  corresponding  with  the  description  in 
the  deed,  and  other  things  by  which,  with  the  aid  of 
oral  testimony,  the  lots  could  be  located  on  the  ground, 
this  was  competent  and  sufficient  as  against  her  grantor. 
We  find  no  error  in  the  record. 


CKa  1S686.    la  Bank.  — Juae  17,  1898.] 

VANDEEHURST,  SANBORN,  &  CO.,  Rbspotoeitts,  9. 
GEORGE  W.  DE  WITT,  Dbfbtoant,  ajstd  WILLIAM 
DE  WITT,  Appkllaht. 

FASM MMHIP  —  FABMDra  Ain>  THIABHIVO  BUSIKTOfl — SHAKiro  NST  PlOVITB 

AM  OoxTBNBATioM,  —  IB  order  to  constitute  a  partnership  In  the  farming 
and  thraihlng  traalneaa*  there  must  be  an  agreement  to  carry  on  the  hail- 
MM  togethor  and  divide  the  profits,  and  the  fact  that  one  of  tho  agree- 
•sg  paitlea  la  to  recelTO  one-half  of  the  net  profits  of  the  hnstness  will 
■oc  nakt  hla  a  partner  therein.  If  It  is  agreed  that  he  la  to  recoHa 
atlon  for  the  use  of  personal  property  tot  \m 
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him  to  be  ated  bj  tbe  other  party  In  the  proMcatloii  of  inch  bustaeM  !■ 
his  own  name,  and  eolelj  on  his  own  account. 
Id.  —  BviDUfca  of  Pabtnbbship — Dbclabatiom  of  Copaktnu.  —  Upon 
the  trial  of  an  inue  Joined  as  to  the  fact  of  partnership,  the  declaration 
of  an  alleged  partner,  made  In  the  absence  of  the  party  denying  the  part- 
nership, cannot,  as  against  the  absent  one,  be  used  to  establish  the  fact 
of  partnership. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Monterey  County,  and  from  an  order  denying  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  V.  Morehouse,  and  8.  F.  QeU,  for  Appellant 

There  was  no  allegation  of  partnership  in  the  com^ 
plaint,  and  therefore  no  proof  of  partnership  was  ad- 
missible. (Freeman  v.  Campbell,  65  CaL  197 ;  McCord  v. 
Seale,  66  Cal.  264;  Cotes  v.  Campbell,  8  Cal.  192;  Steams 
V.  Martin,  4  Cal.  228 ;  Morrison  v.  Bradley ^  6  Cal.  603 ; 
Weinrich  v.  Johnson,  78  Cal.  254;  Shain  v.  Forbes,  82 
Cal.  577.)  The  declarations  of  defendant  George  W.  De 
Witt  that  he  was  a  partner  of  William  De  Witt  were  in- 
admissible against  William  De  Witt  (Smith  v.  Waga- 
man,  68  Iowa,  11;  Scott  v.  Dansby,  12  Ala.  714;  TuttU 
V.  Cooper,  5  Pick.  414;  Uhler  v.  Browning,  29  N.  J.  L. 
79 ;  Conley  v.  Jennings,  22  IlL  App.  647 ;  9  Am.  &  Eng. 
Ency.  of  Law,  842;  1  Parsons  on  Notes  and  Bills,  126; 
Bundy  v.  Bruce,  61  Vt  619;  Code  Civ.  Proc,  sec  1848.) 
Before  a  partner  can  be  held  for  the  act  of  his  co- 
partner, it  must  be  shown  that  the  credit  was  given  in 
faith  of  the  partnership.  (Civ.  Code,  sec.  2431;  Dent- 
thome  V.  Hooh,  112  Pa.  St  240 ;  Brown  v.  Bains,  53  Iowa, 
81 ;  Thompson  v.  Bank,  111  U.  S.  529 ;  1  Cooley  on  Part- 
nership, 19 ;  Dickinson  v.  Valpy,  10  Bam.  &  C.  140 ;  Wood 
v.  Pennell,  61  Me.  52;  Vice  v.  Anson,  7  Bam.  &  C.  409; 
Wright  v.  Powell,  8  Ala.  560 ;  Pringle  v.  Leverich,  48  N.  Y. 
Sup.  Ct  90;  Carter  v.  Whalley,  1  Bam.  &  Adol.  11;  Vin- 
cent V.  Beveridge,  3  McAr.  597;  36  Am.  Rep.  113;  Lanier 
v.  McCabe,  2  Fla.  32 ;  48  Am.  Dec.  173.)  But  admitting 
for  the  sake  of  argument  that  the  defendants  were  part- 
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nets  in  a  farming  business,  yet  such  a  partnership  is  not 
commercial  and  therefore  a  note  executed  by  one  mem- 
ber of  a  farming  partnership  does  not  bind  the  firm,  un- 
less it  be  shown  that  the  partner  executing  the  note  had 
full  authority  from  the  other  partner  so  to  do,  and  the 
burden  of  showing  the  authority  is  upon  the  plaintiffs. 
(Lanier  v.  McCabe,  2  Fla.  32 ;  48  Am.  Dec.  173 ;  Randolph 
on  Commercial  Paper,  sec.  405 ;  McCrary  v.  Slaughter,  58 
Ala.  230;  Cooper  v.  Frierson,  48  Miss.  300;  2  Lawson's 
Rights  and  Remedies,  sec  646;  Smith  v.  Sloan.,  37  Wis. 
286;  19  Am.  Rep.  757.)  There  was  no  holding  out  by 
defendant  William  De  Witt,  and  before  he  could  be  held 
liable  to  plaintiffs  upon  the  note  in  question,  there  must 
be  proof  of  such  holding  out  by  William  De  Witt  that  he 
was  a  partner,  or  proof  that  he  was  so  held  out  with  his 
knowledge,  and  that  plaintiffs,  at  the  time  they  sold  the 
goods,  knew  of  such  holding  out,  and  relied  upon  the 
same,  and  gave  the  credit  upon  the  faith  of  such  holding 
out  to  them,  personally;  and  a  holding  out  to  the  world 
is  not  sufficient  It  must  be  to  the  plaintiffs.  (2  Law- 
son's  Rights  and  Remedies,  sec.  642 ;  Bowie  v.  Maddox,  20 
6a.  286 ;  74  Am.  Dec  61 ;  Piingle  v.  Leverich,  48  N.  Y.  Sup. 
Ot  90 ;  Carter  v.  Whalley,  1  Bam.  &  Adol.  11 ;  Lindley  on 
Partnership,  2d  Am.  ed.,  sec  43.)  As  the  proof  is  posi- 
tive that  plaintiffs  did  not  know  of  any  holding  out 
by  the  defendant  William  De  Witt,  there  is  an  entire 
absence  of  proof  of  any  holding  out  by  the  defendant 
William  De  Witt,  bringing  the  case  within  the  rules  laid 
down  by  1  Lindley  on  Partnership,  2d  Am.  ed.,  43. 
(Thompson  v.  Bank,  111  TJ.  S.  529;  Carter  v.  Whalley, 
1  Bam.  &  Adol.  11;  Pringle  v.  Leverich,  48  N.  T.  Sup. 
Ct  90;  Vinson  v.  Beveridge,  3  McAr.  597;  36  Am.  Rep. 
113;  Hathlo  v.  Mayer,  102  Mo.  93.)  Where  the  agree- 
ment is,  that  one  person  shall  furnish  the  land  and  the 
other  shall  occupy  and  cultivate  it,  dividing  the  crops 
in  a  certain  proportion,  the  relation  is  not  that  of 
partnership.  (DonneJ^  v.  Harshe,  67  Mo.  170 ;  Musser  v. 
Brink,  68  Mo.  242;  Holloway  v.  Brinkley,  42  Ga.  226; 
Smith  V.  Summerlin,  48  Ga.  425;  Christian  v.  Crocker, 
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25  Ark.  330;  99  Am.  Dec.  223.)  So  here  there  is  no 
mistake  as  to  what  the  agreement  was,  and  no  dispute  as 
to  its  terms,  and  defendant  William  De  Witt  was  not  to 
share  either  in  the  losses  or  the  profits.  He  was  simply 
to  have  a  certain  part  of  the  net  proceeds  as  payment 
for  the  use  of  his  property.  (See  Burnett  v.  Snyder,  81 
N.  T.  650;  Ford  v.  Smith,  27  Wis.  261;  Buddick  v.  Otis, 
33  Iowa,  402;  Beckwith  v.  Talbot,  2  C!oL  639;  Dale  v. 
Pierce,  86  Pa.  St.  474;  Beecher  v.  Bush,  46  Mich.  188;  40 
Am.  Rep.  465 ;  Iliff  v.  Brazill,  27  Iowa,  131 ;  99  Am.  Dec. 
645 ;  Day  v.  Stevens,  88  N.  C.  83 ;  43  Am.  Eep.  782 ;  Irwin 
V.  Nashville  etc.  R.  R.  Co.,  92  IlL  103;  34  Am.  Rep.  208; 
Richardson  v.  Hughitt,  76  N.  T.  66 ;  32  Am.  Rep.  267 ; 
Austin  V.  Thomson,  45  'S.  H.  113;  Stoallings  ▼.  Baker, 
15  Mo.  481 ;  Smith  v.  Knight,  71  HI.  148 ;  22  Am.  Rep. 
94;  lAntner  v.  Millikin,  47  HI.  178.)  When  a  man  is 
only  interested  in  the  profits  of  a  business,  he  is  not  a 
partner.  (Cassidy  v.  Hall,  97  N.  Y.  169;  Richardson  y. 
Hughitt,  76  N.  Y.  55;  32  Am.  Rep.  267;  Curry  v.  Fowler, 
87  N.  Y.  33;  41  Am.  Rep.  343;  Hanna  v.  Flird,  14  CaL 
73;  Wheeler  v.  Farmer,  38  Cal.  203;  Rohinson  v.  Haas, 
40  Cal.  474 ;  Smith  v.  Moynihan,  44  Cal.  53 ;  Quakenhush 
V.  Sawyer,  64  Cal.  439 ;  Nicholaus  v.  Thielges,  60  Wis. 
491;  Edson  v.  Gates,  44  Mich.  263;  Beecher  v.  Bush,  46 
Mich.  188;  Thayer  v.  Augustine,  66  Mich.  187;  ColweU  v. 
Britton,  59  Mich.  350;  Williams  v.  Fletcher,  129  HI.  866; 
Wilcox  V.  Matthews,  44  Mich.  192 ;  Day  v.  Stevens,  88  N.  0. 
83;43Am.  Rep.  732.) 

John  K.  Alexander,  and  Dom  &  Parker,  for  Respondent 

A  partnership  is  an  association  of  two  or  more  per- 
sons for  the  purpose  of  carrying  on  business  together 
and  dividing  the  profits  between  them.  (Civ.  Code.  sec. 
2396.)  An  agreement  to  divide  the  profits  of  a  business 
implies  an  agreement  for  a  corresponding  division  of 
losses.  (Civ.  Code,  sec.  2404.)  Where  two  or  more  per- 
sons unite  in  business^  one  contributing  money  and  the 
other  labor,  the  profits  to  be  divided  between  them,  such 
union  is  a  partnership.      He  who  shares  in  the  advan- 
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tagBS  must  also  share  in  the  disadvantages.  (Watson 
on  Partnership,  15,  16 ;  Miller  v.  Hughes,  1  A.  K  MarsL 
181;  10  Am.  Dec  719;  Dob  v.  Halsey,  16  Johns.  84; 
8  Ahl  Dec  298;  Beauregard  y.  Case,  91  U.  S.  134.) 
William  De  Witt  was  not  only  a  partner  in  fact,  but 
was  with  his  consent  held  out  as  a  partner,  and  is  there- 
fore liable  as  a  partner.  (Parsons  on  Partnership,  2d 
ed.,  68,  140 ;  Osbam  v.  Brennan,  2  Nott  &  McC.  427 ;  10 
Am.  Dec  614;  Lindley  on  Partnership,  42,  48.)  As  the 
goods  purchased  were  applied  to  the  use  of  the  partner- 
ship, the  firm  is  liable.  (Parsons  on  Partnership,  2d  ed., 
144.)  The  signature  of  the  firm  name  by  the  partner 
binds  the  firm,  if  the  proceeds  thereof  are  received  and 
held  by  the  firm.  (1  Parsons  on  Notes  and  Bills,  124; 
Richardson  v.  French,  4  Met  677,  and  cases  cited.)  As 
in  this  case  George  De  Witt  was  to  manage  the  business, 
and  the  expenses  were  to  be  paid  by  him  out  of  the  pro* 
ceeds  of  the  business,  and  the  net  profits  to  be  equally 
divided,  he  was  a  partner  of  William  De  Witt,  and,  as 
such,  the  agent  of  the  firm.     (Quinn  v.  Quinn,  81  Cal.  14.) 

De  Haven,  J.  —  Action  upon  a  promissory  note.  The 
trial  was  by  a  jury,  and  resulted  in  a  verdict  and  judgment 
in  favor  of  plaintiffs,  and  the  defendant  William  De 
Witt  appeals. 

The  note  sued  upon  is  signed  "Geo.  &  Wm.  De  Witt," 
and  was  in  fact  so  signed  and  delivered  to  plaintiffs  by 
the  defendant  George  W.  De  Witt.  The  appellant  alleges 
in  his  answer  that  the  note  was  executed  without  his 
knowledge  and  authority.  The  evidence  upon  the  trial 
tended  to  show  that  the  note  was  made  by  George  W.  De 
Witt  in  settlement  of  an  account  wliich  the  plaintiffs 
had  against  him  for  merchandise  furnished  to  and  used 
by  him  in  carrying  on  a  certain  farming  and  thrashing 
business,  in  which  business  the  respondents  claim  that 
the  appellant  and  the  said  George  W.  De  Witt  were  in 
ft*ct  partners.  The  evidence  further  shows  that  at  the 
time  the  goods  and  merchandise  were  sold,  they  were 
fh:irc:o«I    personally  to  noor^e'  \V.  De  Witt,  and  appellant    i 
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was  not  at  the  time  held  out  to  respondents  as  a  partner 
in  the  business  referred  to,  nor  did  they  know  of  the 
existence  of  the  partnership  now  alleged. 

1.  It  will  be  seen  from  the  foregoing  statement  that 
the  right  of  the  respondents  to  maintain  this  action 
against  the  appellant  really  turns  upon  the  question 
whether  he  was  in  fact  a  partner  of  the  defendant  George 
W.  De  Witt  in  the  business  referred  to,  and  upon  this 
point  the  court  instructed  the  jury,  in  substance,  that  in 
order  to  constitute  such  partnership,  there  must  have 
been  an  agreement  between  the  appellant  and  his  co- 
defendant  to  carry  on  the  business  together,  and  to  divide 
the  profits  between  them,  and  that  the  fact  that  appel- 
lant was  to  receive  one  half  of  the  net  profits  of  the 
farming  and  thrashing  business  would  not  make  him  a 
partner  therein,  if  the  understanding  and  agreement 
between  the  parties  was,  that  he  was  to  receive  the  same 
only  as  a  compensation  for  the  use  of  certain  personal 
property  let  by  him  to  George  W.  De  Witt,  to  be  used 
by  said  Greorge  W.  De  Witt  in  the  prosecution  of  that 
business  solely  on  his  own  account 

The  evidence  upon  the  part  of  the  appellant  tended  to 
show  the  facts  referred  to  in  this  instruction,  and  the 
instruction  was  a  correct  statement  of  the  law  upon  the 
subject  to  which  it  relates.  (Kellogg  v.  Farrell,  88  Mo. 
594 ;  McDonald  v.  Matney,  82  Mo.  368 ;  Lindley  on  Part- 
nership, 2d  ed.,  marg.  p.  35.)  But  upon  the  trial  the 
court,  against  the  objection  and  exception  of  the  appel- 
lant, admitted  evidence  of  the  declarations  of  the  de- 
fendant George  W.  De  Witt,  not  made  in  the  presence  of 
the  appellant,  to  the  effect  that  he  and  the  appellant  were 
such  partners.  There  was  error  in  the  admission  of  this 
evidence.  It  is  well  settled  that  upon  such  an  issue  the 
declaration  of  an  alleged  partner,  made  in  the  absence  of 
the  other,  cannot,  as  against  the  absent  one,  be  used  to 
establish  the  fact  of  partnership.  (Cowan  v.  Kinney ,  38 
Ohio  St.  422;  Flanagin  v.  Champion,  2  N.  J.  Eq.  64;  Dut- 
ton  V.  Woodman^  9  Cush.  256 ;  67  Am,  Dec  46 ;  Whitney 
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V.  Ferris,  10  Johns.  66 ;  McPherson  v.  Bathbone,  7  Wend. 
216;  Btdte  Hardware  Co.  v.  Wallace,  59  Conn.  336.) 

In  Button  v.  Woodraan,  9  Gush.  255,  57  Am.  Dec.  46,  the 
rule  which  excludes  such  declarations,  and  the  self-evi- 
dent reason  upon  which  it  is  based,  is  thus  stated  by 
Bigelow,  J. :  "The  authority  of  Thurston  and  I.  F.  Wood- 
man to  bind  E.  W,  Woodman  by  their  statements  and 
declarations  depend  entirely  upon  the  existence  of  the 
copartnership.  Until  that  was  proved,  E.  W.  Woodman 
was  not  shown  to  have  had  any  connection  with  either 
of  them,  and  as  that  was  the  point  in  controversy  before 
the  jury  to  be  determined  by  their  verdict,  evidence 
which  would  be  admissible  only  upon  the  assumption  of 
the  existence  of  the  copartnership  was  clearly  incom- 
petent, when  offered  to  prove  the  fact  upon  which  its 
competency  depended." 

This  evidence  being  incompetent,  and  relating,  as  it 
did,  to  a  material  question  in  the  case,  the  judgment  and 
the  order  denying  appellant's  motion  fo^r  a  new  trial 
must  be  reversed. 

Judgment  and  order  reversed. 

Sharpstbin,  J.,  Paterson,  J.,  MoFabland^  J.,  Habbi- 
SON,  J.,  and  Gaboutte,  J.,  concurred. 

Behearing  denied. 


[No.  14783.     In  BanlL^June  17,  1802.] 

FREDERICK    W.    KOPP,    Appellant,    v.    ROBERT 
GUNTHER,  Respondent. 

Dbso  of  Trust  —  Rescission  —  Rbvocation  of  Will.  —  A  complaint  In  an 
action  bronght  to  have  It  decreed  that  a  conyeyance  of  lands  by  the  plain 
tiff  to  the  defendant  created  a  mere  naked  legal  trust,  and  to  compel  the 
defendant  to  convey  the  lands  to  the  plaintiff,  alleging  that  the  property 
was  conveyed  in  trust,  and  that  at  the  same  time  the  defendant  executed 
a  written  Instrument,  which,  after  reciting  that  the  property  was  con- 
Teyed  in  trust,  contains  an  acceptance  of  the  trust  and  an  agreement  to 
carry  ont  the  same  according  to  a  declaration  of  trust  set  forth  in  plain- 
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tUTs  will,  ezeented  contemporaneously  therewith,  and  which  further 
alleges  that  the  deed  was  executed  solely  for  the  purpose  of  securing  the 
defendant  for  small  amounts  of  money  to  be  loaned  to  the  plaintiff  by 
the  defendant,  and  as  a  part  of  his  last  will,  and  farther  arers  that  the 
plaintiff  has  revoked  his  will  and  the  naked  trust.  If  any,  created  by  the 
conveyance,  and  has  offered  to  repay  the  sums  advanced  by  defendant, 
but  which  avers  neither  undue  Influence,  fraud,  or  any  other  of  the  ordi- 
nary grounds  for  avoiding  conveyances,  states  no  cause  of  action. 

Id.  —  VOLUNTABT    TBUBT    NOT    RBVOCABLX  —  WANT    OF    CONSIDBBATION.  —  A 

voluntary  deed  of  trust  passing  a  present  Interest  in  fee  to  the  trustee, 
with  full  power  to  control,  encumber,  and  sell  the  property  without 
reserving  a  power  of  revocation,  is  Irrevocable,  and  a  want  of  consid- 
eration therefor  Is  immaterial. 

Id.  —  Dbclajution  of  Trust  in  Will  —  Rbvocatiok  of  Will  —  Sipa- 
RATB  Deed  of  Tbust  —  Reference  to  Will.  —  A  declaration  of  trust 
In  a  will  as  to  property  conveyed  to  a  trustee  by  an  absolute  conveyance 
In  trust,  which  is  no  part  of  the  will,  is  not  revoked  by  the  revocation  of 
the  will,  where  the  property  conveyed  is  expressly  excepted  from  the 
estate  disposed  of  by  the  will,  and  the  declaration  of  tru^  contained  in 
the  will  is  referred  to  In  the  deed  of  trust  for  the  purpose  of  showing  the 
nature  of  the  trust. 

Id.  —  Mistake  of  Law  —  Tbstaicbntabt  Disposition  —  Biliif  in  Equitt. 
—  A  mere  mistake  of  law  on  the  part  of  the  grantor  of  a  deed  of  trust  as 
to  the  nature  and  effect  of  the  instrument,  supposing  it  to  be  a  mere  tes- 
tamentary disposition  of  his  property,  remaining  within  his  control.  Is  not 
ground  for  relief  in  equity,  especially  where  it  appears  that  he  Intended 
to  put  the  property  beyond  the  reach  of  an  unfavorable  Judgment. 

Appeal  from  a  judgment  of  the  Superior  C!ourt  of 
Butte  County. 

The  facts  are  stated  in  the  opinoin  of  the  court. 

BtLch  &  Cutler,  for  Appellant. 

The  three  written  instruments  were  all  executed  at  the 
same  time,  and  constituted  but  one  transaction.  By 
their  very  terms,  the  deed  and  written  acknowledgment 
of  defendant  were  incorporated  into  plaintiff's  will,  and 
formed  but  an  integral  part  thereof.  {Newton  v.  Sea- 
mens,  130  Mass.  91-97;  1  Kedfield  on  Wills,  261-268, 
435 ;  Westcott  v.  Cady,  5  Johns.  Ch.  334;  9  Am.  Dec.  806 ; 
Schouler  on  Wills,  sees.  280-282;  Seamens  v.  Butler,  8 
Port.  380 ;  Epperson  v.  Mills,  19  Tex.  67 ;  Ferguson  v.  Fer- 
quson,  27  Tex.  340-344 ;  Carlton  v.  Cameron,  54  Tex.  72 ; 
38  Am.  Rep.  620,  621;  Tonnele  v.  HaU,  4  N.  Y.  140; 
Brown  v.  CUrh,  77  N.  Y.  377.)     The  three  papers  (will. 
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deed,  and  acknowledgment  of  trust)  must  be  read  to- 
gether. In  this  case  it  takes  them  all  to  complete  the 
transaction.  (Civ.  Code,  sec  1642,  and  oases  cited  in 
notes.)  Taking  the  papers  and  reading  them  together, 
the  whole  constitute  a  disposition  of  testator's  property, 
to  take  effect  after  his  death;  and  the  whole  simply  con- 
stitutes a  wilL  (Cases  above  cited,  and  Leaver  v.  Oauss, 
62  Iowa,  814;  Singleton  v.  Bremar,  4  McCord,  12;  17  Am. 
Dec.  699;  Schouler  on  Wills,  sec  272;  Ouaranty  etc.  v. 
Green  etc.,  189  U.  S.  141;  Wellbom  v.  Weaver,  17  Ga. 
267;  68  Am.  Dec.  242;  Robertson  v.  Dunn,  2  Murph.  188; 
6  Am.  Dec  625.)  It  is  the  established  law  with  refer- 
ence to  deeds  of  a  testamentary  character,  that  they  can 
be  revoked  by  the  party  executing  them  at  any  time 
during  his  life  They  stand  on  no  higher  plane  than 
the  ordinary  will  while  the  testator  is  living;  have  pre- 
cisely the  same  effect, — ^no  less  and  no  greater.  No  one 
has  a  vested  interest  in  them,  and  they  are  of  no  force. 
(Watkins  v.  Dean,  10  Yerg.  320;  31  Am.  Dec  683.)  The 
deed  to  defendant  and  the  written  acknowledgment  by 
him  of  the  trust  created  by  the  will  constitute  him  a 
mere  agent  for  Kopp.  He  is  given  a  mere  naked  power, 
not  coupled  with  any  interest  It  is  therefore  revocable 
at  the  pleasure  of  Kopp.  (Civ.  Code,  sec.  2856 ;  Oilmore 
v.Whitesides,  Dud.  Eq.  14;  31  Am.  Dec.  568.)  The  clause 
in  the  will  stating  that  the  property  conveyed  in  trust 
formed  no  part  of  the  estate  therein  disposed  of,  and 
as  not  to  be  administered  upon  in  probate,  is  controlled 
by  the  specific  directions  in  the  will.  Where  there  are 
specific  provisions  in  an  instrument,  they  will  always 
control  general  provisions.  {Bank  v.  Roche,  93  N.  Y. 
874;  Boch  v.  Perkins,  189  U.  S.  634.)  If  the  clause  relied 
upon  by  defendant  was  actually  meant  to  permanently 
divest  plaintiff  of  all  right  and  title  to  the  property,  it 
would  be  an  attempt  to  abdicate  a  legal  right  appertain- 
ing to  wills,  —  that  is,  the  power  to  revoke  at  pleasure. 
Plaintiff  could  do  no  act  which  would  deprive  him  of  hi? 
legal  power  to  revoke  his  will  at  pleasure.  This  is  obvi- 
ous. (See  Schouler  on  Wills,  sec.  10,  and  note;, Wait 
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V.  Belding,  24  Pick.  136;  and  see  Quaranty  etc.  v.  Oreen 
etc.,  139  U.  S.  137-142;  Rick's  Appeal,  105  Pa.  St.  528.) 
But  whatever  view  be  taken  of  the  trinity  of  instrumentd 
set  forth  in  the  complaint,  plaintiff  is  entitled  to  the  re- 
lief prayed  for,  upon  the  plainest  principles  of  equity. 
{Mishey's  Appeal,  107  Pa.  St  621,  629-633;  Bristor  v. 
TasJcer,  135  Pa.  St.  110,  and  cases  therein  cited ;  Russell's 
Appeal,  75  Pa.  St.  279,  280 ;  McKinnon  v.  McKinnon,  46 
Fed.  Kep.  713;  Nash  v.  Burchard,  87  Mich.  85;  Brison 
v.  Brison,  75  Cal.  630 ;  7  Am.  St  Eep.  189 ;  Ric¥s  Appeal, 
105  Pa.  St  535,  536.) 

Chamberlin  &  Wheeler,  for  Respondent 

The  trust  in  question  needs  no  consideration  to  sup- 
port it,  for  the  reason  that  it  is  a  voluntary  transfer  and 
an  executed  contract.  A  voluntary  trust  is  an  obliga- 
tion arising  out  of  a  personal  confidence  reposed  in,  and 
voluntarily  accepted  by,  one  for  the  benefit  of  another. 
(Civ.  Code,  sec.  2216.)  The  trust  in  question  is  one  of 
the  active  trusts  expressly  recognized  by  law.  (Civ.* 
Code,  sec.  857;  2  Pomeroy's  Eq.  Jur.,  sec  565.)  The  in- 
strument of  transfer  from  Kopp  to  Gunther  was  a  grant, 
bargain,  and  sale  deed,  and  duly  and  absolutely  vested 
the  fee-simple  in  the  trustee.  (Civ.  Code,  sec  863.)  A 
voluntary  transfer  is  an  executed  contract,  subject  to  all 
rules  of  law  concerning  contracts  in  general,  except  that 
a  consideration  is  not  necessary.  (Civ.  Code,  sec  1040.) 
The  transfer  here  was  not  only  a  voluntary  transfer,  and 
therefore  without  need  of  consideration,  but  was  per- 
fectly valid  and  binding,  because  of  being  a  perfectly 
created  and  executed  trust,  which  could  not  be  revoked. 
(1  Perry  on  Trusts,  sec  98;  Estate  of  Webb,  49  Cal.  543; 
Stone  V.  Hackett,  12  Gray,  227 ;  Dennison  v.  Ooehring,  7 
Pa.  St  175 ;  47  Am.  Dec  505;  Yiney  v.  Abbott,  109  Mass. 
300 ;  Falh  v.  Turner,  101  Mass.  AM  \  Keys  v.  Carleton,  141 
Mass.  45;  55  Am.  Rep.  446;  Light  v.  Scott,  88  HI.  239.) 
A  trust  is  extinguished  only  by  the  entire  fulfillment  of 
its  object,  or  by  such  object  becoming  impossible  or  un- 
lawful    (Civ.  Code,  sec  2279;  Scrivner  v.  Dietz,  84  Cal. 
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297.)  A  trust  cannot  be  revoked  by  the  trustor  after 
its  acceptance,  actual  or  presumed,  by  the  trustee  and 
the  beneficiary,  except  by  the  consent  of  all  the  benefi- 
ciaries, unless  the  declaration  of  trust  reserves  a  power 
of  revocation  to  the  trustor,  and  in  that  case  the  power 
must  be  strictly  pursued.  (Civ.  Code,  sec. -2280;  Hell- 
man  V.  McWilliamSy  70  Cal.  449;  Scrivner  v.  Dietz,  84 
Cal.  297;  Hildreth  v.  Elliott,  8  Pick.  296.)  There  was  no 
suflScient  allegation  of  a  mistake.  A  simple  mistake  by 
a  party  as  to  the  legal  effect  of  an  instrument  which  he 
executes,  or  as  to  the  legal  result  of  an  act  which  he  per- 
forms, is  no  ground  for  either  defensive  or  affirmative 
relief.  (2  Pomeroy's  Eq.  Jur.,  sec.  843 ;  Gross  v.  Parrott, 
16  Cal.  143;  Guy  v.  Du  Uprey,  16  Cal.  198;  76  Am.  Dec. 
518.)  Prom  the  consequences  of  this  class  of  mistakes, 
courts  of  equity  seldom  relieve;  indeed,  the  weight  of 
authority  is,  that  the  mistake,  unless  accompanied  by 
special  circumstances,  such  as  misrepresentation,  undue 
influence,  or  fraud,  constitutes  no  ground  for  relief. 
{Goodenow  v.  Ewer,  16  Cal.  471;  76  Am.  Dec.  540;  Ken- 
yon  V.  Welly,  20  Cal.  640;  81  Am.  Dec.  137.)  If  the  lan- 
guage of  a  deed  is  the  language  intended  to  be  used  by 
the  grantor,  his  mistake  as  to  the  legal  effect  of  the  Ian 
guage  used  will  not  afford  him  any  ground  for  relief  in 
equity.  (Burt  v.  Wilson,  28  Cal.  637 ;  87  Am.  Dec.  142 ; 
Bucknall  v.  Story,  46  Cal.  589 ;  13  Am.  Eep.  220 ;  King  v. 
La  Grange,  50  Cal.  332;  Douglas  v.  Gould,  52  Cal.  656.) 
Misapprehension  as  to  the  legal  effect  of  an  arrangement 
voluntarily  made  is  no  ground  for  relief.  (Parsons  v. 
Fairbanks,  22  Cal.  348.)  Every  man  is  charged  with  a 
knowledge  of  the  law,  at  his  peril  (Christy  v.  Sullivan, 
50  Cal.  337;  19  Am.  Rep.  655.)  The  misapprehension 
averred  in  the  complaint  does  not  fall  within  the  class  of 
mistakes  of  law  that  are  entitled  to  be  relieved  against. 
(Civ.  Code,  sees.  1576,  1577.)  The  allegations  of  the 
complaint  are  directly  contrary  to  the  plain  legal  effect 
of  the  deed.  In  order  to  recover  under  the  complaint, 
plaintiff  would  have  to  annul  and  abrogate  his  delibor- 
•Ml.    net    in    making    the    conveyance,    on    the    alleaa^ion     i 
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that  he  did  not  intend  to  do  what  he  deliberately  did 
do,  (Annis  v.  Wilson,  15  CoL  236,)  An  instrument 
oonvejing  property,  to  take  effect,  as  far  as  regards 
handing  over  of  property  at  my  death,  is  a  deed  passing 
d  present  interest  to  be  enjoyed  in  fiUuro.  (Wall  y.  Wall, 
30  Miss.  91.)  If  it  appears  doubtful  from  the  face  of  an 
instrument  whether  the  person  executing  it  intended  it 
to  operate  as  a  deed  or  as  a  will,  it  is  proper  to  asoer 
tain  the  intention  of  such  person  by  evidence  showing 
that  such  person  really  considered  it.  Whether  an  in- 
strument is  a  deed  or  a  will  depends  on  the  intention  of 
the  maker.  (Robertson  y.  Dunn,  2  MurpL  183 ;  S  Am. 
Dec.  525.)  Listruments  passing  property  in  the  donor's 
lifetime,  although  of  alleged  testamentary  character,  be- 
ing not  absolutely  a  will,  must  be  a  deed ;  there  is  no  mid- 
dle ground.  (HUeman  v.  Bouslaugh,  15  Pa.  St  844;  51 
Am.  Dec  474.)  When  it  is  sought  to  have  an  informr.l 
paper  declared  a  will,  it  must  be  proved  that  it  is  the  ad 
of  the  deceased,  and  that  it  was  executed  animo  testandi 
(Anderson  v.  Pryor,  18  Miss.  620;  Frew  v.  Clarke,  80  Pa. 
St.  170.)  It  is  the  animus  testandi,  in  general,  whicb 
makes  an  instrument  a  will,  or  vice  versa.  (Lyles  v.  Lyleh, 
%  Nott  &  McC.  531.)  And  it  is  no  longer  an  open  ques- 
tion that  an  instrument  cannot  be  allowed  as  a  will  if, 
at  the  time  of  its  execution,  the  deceased  did  not  intend 
to  make  his  will,  nor  knew  that  he  was  making  it 
(Swett  V.  Boardman,  1  Mass.  258 ;  2  Am.  Dec  16 ;  Combs 
V.  Jolly,  3  N.  J.  Eq.  625.)  A  will  is  to  be  construed  ao 
^rding  to  the  intention  of  the  testator.  (Colton  v.  Colton, 
127  U.S.  Z(i9\Kidwell  v.  Brumm/igim,  32  CaL  436;  Estate 
of  Woods,  36  Cal.  76 ;  Williams  v.  MacDougall,  89  CaL  80  j 
Estate  of  Badovich,  54  Cal.  540 ;  In  re  Whitcomb,  86  CaL 
272.)  The  intention  of  the  testator  is  to  be  ascertained 
from  the  will  itself.  (Civ.  Code,  sec  1318;  Davis  v. 
Davis,  L.  R.  15  P.  D.  109.)  The  fundamental  and  car- 
dinal rule  in  the  construction  of  wills  is,  that  the  inten- 
tion of  the  testator  must  be  carried  into  effect  when  not 
against  the  established  rules  of  law.  (Civ.  Code,  sec 
1817.)     To  give  to  the  will  under  consideration  the  con- 
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stmotion  contended  for  by  appellant  would  not  only  nt- 
terlj  disregard  the  plain  intention  of  Kopp  as  evinoed 
by  the  clear  language  used,  but  it  would  be  an  unwar* 
ranted  interpretation,  in  direct  violation  of  the  manda* 
tory  provisions  of  sections  1821  and  1325  of  the  Civil 
Ck>de.  And  in  construing  a  will  no  rule  of  construction 
will  be  allowed  to  defeat  the  plain  intentions  of  the  tes- 
tator. (EUtott  V.  Elliott,  117  Ind.  880;  10  Am.  St  Rep, 
69;  Baasett  v.  BucOong,  77  Mich.  838;  18  Am.  St.  Sep. 
404;  Heath  v.  Hewitt,  127  N.  Y.  166.)  An  instrument 
oonveying  property,  but  showing  on  its  l&ce  that  the 
use  thereof  is  reserved  during  the  maker's  lifetime,  may 
be  either  a  deed  or  will,  the  class  to  which  it  belongs 
being  determinable  upon  all  the  circumstances  sur- 
rounding the  parties  and  attending  its  execution.  A 
clause  in  such  an  instrument  stating  that  it  is  intended 
in  part  to  dispense  with  the  necessity  of  administration 
on  the  maker's  estate  may  be  considered  in  determining 
whether  the  maker  intended  it  to  take  effect  during  her 
life.  The  fact  that  the  maker  did  not  dispose  of  all  her 
property  is  likewise  admissible  on  the  question  of  whether 
she  intended  the  instrument  as  a  will.  (Sharp  v.  HaU,  86 
Ala.  110.)  If  an  instrument  in  writing  passes  a  present 
interest  in  real  estate,  although  the  right  to  possession 
and  enjoyment  may  not  accrue  until  some  time  in  the 
future,  it  is  a  deed  or  contract;  but  if  the  instrument 
does  not  pass  an  interest  or  right  until  the  death  of  the 
maker,  it  is  a  will  or  testamentary  paper.  (Reed  v.  Hazle- 
ion,  87  Kan.  821;  Sperber  v.  Balliater,  66  Ga.  317;  Tur- 
ner V.  Bcott,  61  Pa.  St  126 ;  Mitchell  v.  Mitchell,  108  N.  C. 
542.)  The  declaration  of  trust  was  clearly  not  testamen- 
tary. It  passed  a  present  fee-simple  title  to  the  trustee, 
and  gave  at  the  same  moment  a  right  in  each  and  all 
of  the  beneficiaries  to  compel  the  performance  of  the 
trust  (Burlington  University  v.  Barrett,  22  Iowa,  60 ;  92 
Am.  Dec  876 ;  Civ.  Code.  sec.  863 ;  Ward  v.  Waterman, 
86  OaL  488;  Campton  v.  White,  86  Mich.  33.)  If  the 
trustee  in  any  manner  violates  his  trust,  as  by  refus 
ing  to  pay  the  taxes,  or  by  suffering  the    buildings  or 
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premises  to  fall  into  decay,  or  by  an  attempted  convey- 
ance,  etc.,  the  beneficiary  can  legally  prevent  his  so  do- 
ing, and  can  compel  the  proper  carrying  out  of  the  trust. 
(Civ.  Code,  sec.  863.)  Should  it  be  said  that  the  grantee, 
Gunther,  has  no  interest  himself,  but  that  he  is  merely 
the  agent  for  the  beneficiaries,  and  that  therefore  the 
instrument  is  testamentary,  the  answer  is:  1.  That  he 
himself  takes  a  valid  subsisting  interest  in  fee  in  the 
trust,  and  being  also  entitled  to  have  the  trust  carrie<l 
out  and  specifically  performed  after  undertaking  it  and 
entering  upon  his  duties,  and  being,  in  addition,  entitled 
to  his  compensation  as  trustee  (Civ.  Code,  sees.  863, 
2274),  which  would  in  this  instance  be  a  lien  upon 
and  interest  in  the  trust  property.  (Olide  v.  Dwyer, 
83  Cal.  477.)  2.  That  in  order  to  strip  an  instrument 
of  its  testamentary  character,  it  is  only  necessary  that 
some  interest  must  pass  from  the  grantor  at  the  time 
the  conveyance  is  made;  there  is  no  requisite  demanding 
that  such  interest  must  pass  or  vest  at  such  time  in  any 
particular  person.  Having  actually  passed  and  vested 
in  the  trustee,  who  has  in  his  individual  capacity  an 
actual  valid  personal  interest,  aside  from  his  legal  title, 
the  law  is  fully  complied  with  and  the  conveyance  is 
irrevocable.  {Robinson  v.  Schly,  6  Ga.  527.)  In  deter- 
mining whether  an  instrument  be  a  deed  or  a  will,  it  must 
be  ascertained  whether  the  maker  intended  to  convey 
any  estate  or  interest  whatever  to  vest  before  his  death 
upon  the  execution  of  the  paper,  or,  upon  the  other  hand, 
whether  he  intended  that  all  the  interest  and  estate 
should  take  effect  only  at  his  death.  {Oilman  v.  Mintin, 
42  Ala.  365 ;  Jordan  v.  Jordan,  65  Ala.  301.)  In  the  pres- 
ent case  the  trust  was  fully  and  completely  created  and 
executed,  both  as  to  the  trustee  and  as  to  the  benefi- 
ciaries. (Civ.  Code,  sees.  2221,  2222;  Stone  v.  King,  7 
R.  I.  358;  84  Am.  Dec.  559.)  It  was  an  express  active 
trust,  the  duties  of  the  trustee  beginning  immediately 
upon  the  execution  of  the  trust  deed.  (1  Pomeroy's  Eq. 
Jnr.,  sec.  991.)  And  upon  its  creation  there  was  imposed 
upon  Gunther   a  twofold   fiduciary   relation;   he  became 
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a  tnudiee  for  both  the  trustor  and  the  beneficiaries.  (Civ. 
Code,  sees,  2219-2258.)  This  being  so,  upon  the  creation 
of  the  trust,  there  arose  in  the  beneficiaries  a  vested  right 
to  enforce  the  performance  and  carrying  out  of  the  trust. 
(Civ.  Code,  sees.  863,  2258 ;  1  Perry  on  Trusts,  sees.  816, 
816  a.)  This  vested  right  it  was  beyond  the  power  of 
the  settlor  to  revoke  or  impair,  without  the  consent  of 
all  the  beneficiaries.  (Civ.  Code,  sec.  2280;  Hellman  v. 
McWUliams,  70  Cal.  449;  Scrtvner  v.  Dictz,  84  Cal.  297.) 

MoFabland,  J. — This  action  was  brought  to  have  it 
decreed  that  a  certain  conveyance  of  lands  by  plaintiff 
to  defendant  created  a  mere  naked  legal  trust,  and  to 
compel  defendant  to  convey  said  lands  to  plaintiff.  De- 
fendant interposed  a  general  demurrer  to  the  complaint, 
which  was  sustained;  and  plaintiff  declining  to  amend, 
final  judgment  was  rendered  for  defendant.  Plaintiff 
appeals  from  the  judgment 

The  conveyance  referred  to  is  dated  January  23,  1891, 
and  is  an  ordinary  grant,  bargain  and  sale  deed,  by 
which,  for  a  named  consideration  of  five  thousand  dol- 
lars, the  plaintiff  conveys  to  the  defendant,  in  fee-simple, 
certain  lots  of  land  in  the  city  of  Eureka.  It  was  duly 
acknowledged  and  recorded.  At  the  same  time,  defend- 
ant executed  a  written  instrument,  which,  after  reciting 
that  plaintiff  had  conveyed  said  lots  to  defendant  in  trust, 
proceeds  as  follows:  "I  hereby  accept  such  trust,  and 
hereby  agree  to  carry  out  the  terms  thereof  as  the  same 
appear  in  that  certain  declaration  of  trust  set  forth  and 
contained  in  the  last  will  and  testament  of  the  said  Kopp, 
this  day  made,  which  said  declaration  of  trust  is  hereby 
referred  to  and  made  a  part  hereof." 

On  the  same  day,  plaintiff  made  his  will,  in  which, 
after  providing  for  the  expenses  of  his  last  sickness, 
fnneraly  etc,  he  gives  all  the  residue  of  his  estate  to  one 
Regine  Wagner.  The  will  then  proceeds  as  follows: 
"Having  this  day  made,  executed,  and  delivered  unto 
Robert  Gunther  a  deed  conveying  to  him  lots  one  and 
eight  in  block  thirty-six,  and  the  southwest  quarter  of 
block  ninety-four,   in   the  city   of   Eureka,   according   to  i 
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the  official  map  of  said  city,  said  property  being  con- 
veyed to  him  in  trust,  to  be  held,  managed,  encumbered, 
or  disposed  of  in  accordance  with  certain  directions  by 
me  given  to  him,  the  said  Gunther, — ^now,  in  order  to 
avoid  any  uncertainty  in  relation  to  said  trust,  I  hereby 
declare  said  trust  to  be  as  follows,  to  wit:  1.  That  said 
Gunther  is  to  hold  and  manage  said  real  property  from 
this  date  henceforth  in  such  manner  as  he  may  deem 
best ;  and  upon  my  death  he  is  at  once  to  pay,  or  cause 
to  be  paid,  from  out  said  trust  property,  the  following 
amounts,  to  wit,  to  Catarina  Kopp  [and  five  other  per- 
sons] the  sum  of  one  hundred  dollars  each;  2.  To  cause 
to  be  erected  over  my  grave  a  tombstone,  to  cost  about 
$150;  3.  Any  money  the  said  Gunther  shall  pay  out  for 
said  property,  either  for  taxes,  insurance,  or  otherwise, 
and  any  and  all  sums  of  money  he  may  advance  or  loan 
to  me  between  this  date  and  the  time  of  my  death,  are 
to  be  considered  a  preferred  charge  on  said  lands;  and 
the  said  Gunther  is  to  first  reimburse  himself  for  such 
amounts  so  paid  from  said  trust  property;  4.  Upon  the 
payment  of  the  foregoing,  and  such  additional  sums  as 
the  said  Gunther  may  deem  a  reasonable  compensation 
for  his  services  as  such  trustee,  he,  the  said  Gunther,  is 
to  at  once  convey  said  property  as  follows,  to-wit:  TTnto 
Kegine  Wagner  the  said  lots  one  and  eight  of  block  thirty- 
six;  and  unto  Augusta  Wagner,  the  sister  of  the  said 
Regine,  the  said  southwest  quarter  of  block  ninety-four; 
5.  Should  it  be  necessary  or  expedient  to  sell  or  encum- 
ber said  property  in  order  to  carry  out  said  trust,  said 
trustee  has  full  power  so  to  do,  it  being  left  to  his  dis- 
cretion to  so  act  in  relation  thereto  that  the  diminution 
in  value  suffered  by  said  trust  property  by  reason  thereof 
will  be  borne  proportionately  by  the  respective  shares  of 
the  said  Kegine  and  Augusta  Wagner.  I  here  expressly 
state  that  the  said  trust  property  so  conveyed  as  afore- 
said forms  no  portion  of  my  estate  herein  by  this  my  last 
will  disposed  of,  nor  is  it  my  wish  or  desire  that  said  trust 
property  be  administered  upon  in  probate." 

The  substantial  averments  of  the  complaint  are  thoHc: 
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The  plaintiff^  at  the  time  of  the  execution  of  these 
instrumentSy  was  advanced  in  years  and  in  feeble  health, 
and  was  'Tiarassed  by  an  unconscionable  suit"  brought 
against  him  by  a  woman  who  wanted  damages  for  an 
alleged  breach  of  promise  of  marriage.  ^^Being  oppressed 
by  illness  and  anxiety  about  said  suit/'  he  sought  the 
advice  of  defendant^  in  whom  he  had  confidence,  and 
under  these  circumstances,  and  "being  thereto  advised 
by  defendant,"  he  executed  the  said  instruments.  "In 
the  execution  of  said  instruments,  plaintiff  understood 
and  believed  that  he  was  making  a  testamentary  dispo- 
sition of  his  property;  and  he  did  not  understand 
thereby  nor  intend  thereby  to  place  said  real  estate  nor 
any  portion  of  his  property  beyond  his  control,  or  other 
disposition  thereof;  said  deed  expresses  a  consideration 
of  five  thousand  dollars;  no  consideration  was  paid,  and 
it  was  executed  "solely  for  the  purpose  of  securing 
defendant  for  small  amounts  of  money  to  be  loaned  to 
plaintiff  by  defendant,  and  as  a  part  of  his  last  will  as 
aforesaid."  Since  then,  "said  unconscionable  suit  for 
breach  of  promise  of  marriage  has  been  tried,  and  judg- 
ment thereon  was,  on  the  fourteenth  day  of  March,  1891, 
duly  given  and  made  in  favor  of  this  plaintiff  (defend- 
ant, in  said  action)  for  his  costs."  It  is  further  averred 
that  "plaintiff  has  revoked  said  will  and  every  part 
thereof,  and  has  also  revoked  the  naked  trust,  if  any, 
created  by  said  conveyance."  It  is  also  averred  that 
defendant  had  advanced  to  plaintiff  about  three  hundred 
dollars;  that  plaintiff  has  offered  to  pay  said  sum,  and 
is  ready  to  pay  any  other  indebtedness  which  may  be 
found  due  defendant;  has  demanded  a  reconveyance 
and  tendered  to  defendant  a  deed  to  be  executed  by  him; 
but  that  defendant  has  refused  to  execute  such  deed, 
and  claims  to  hold  the  legal  title  for  the  benefit  of  said 
Regine  and  Augusta  Wagner. 

The  demurrer  was  properly  sustained.  The  complaint 
contains  no  averments  of  undue  influence,  fraud,  or  any 
other  of  the  ordinary  grounds  upon  which  the  avoid- 
ance of  solemn  conveyance  of  property  is  usually  based. 
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It  goes  upon  the  theory  that  the  deed  was  part  of  the 
will,  and  that  plaintiff,  by  revoking  the  latter,  annulled 
the  former.     But  this  clearly  was  not  so.       The  revoca- 
tion of  the  will  released  from  its  operation  all  property 
which  would    have  been   devised   or  bequeathed   thereby 
if  the  testator  had  died  without  making  the  revocation. 
But  the  plaintiff  in  the  will  did  not  devise,  or  attempt 
to   devise,   the   property  conveyed  by   the   deed;   on  the 
contrary,    the    latter   was    expressly    excepted    from    the 
will,     in  which  it  was  expressly   stated   that   "the  said 
trust  property  so  conveyed  as  aforesaid  forms  no  portion 
of  my  estate  herein  by  this  my  last  will  disposed*  of." 
It   is   true   that  the  instrument   in   which   the  will   was 
writteTi  also  contained   a  declaration  of  trust,  to  which 
the  acceptance  of  the  trust  by  defendant  referred;  but 
the  declaration  of  trust  was  as  effective  after  the  revoca- 
tion of  the  will  as  before,  and  would  have  been  equally 
effective   if  the   will   had   never   been   valid   as   a   will; 
that  is,  if  for  want  of  proper  attestation,  or  from  some 
other  defect,   it  had  never  been  legally  executed.      The 
deed  is  not  part  of  the  will,  but  the  declaration  of  trust 
contained  in  it  is  referred  to  in  the  deed  for  the  purpose 
of  showing  the  nature  of  the  trust      A  present  interest 
passed  to  defendant;   he  received  the  title  in  fee,  with 
full  power  to  control,  to  encumber,  or  to  sell  the  prop- 
erty.    It  was  a  voluntary  trust  without  power  of  revoca- 
tion;   and    the    averment    of    want    of    consideration    is 
immaterial.      (Code  Civ.  Proa,  sees.  863,   1040,  2216.) 
The  averment  of  a  mistake  of  law  does  not   bring  the 
case  within  that  extreme  class  of  mistakes  of  law  from 
which  equity  will  relieve.      (Civ.   Code,  sec.  1578 ;   Ooode- 
now  V.  Ev)er,  16  Cal.  471 ;  76  Am.  Dec.  540 ;   Kenyon  v. 
Welty,  20  Cal.  640;  81  Am.  Dec.  187;  Burt  v.  WiUon,  28 
Cal.  638;  87  Am.  Dec.   142.)      Moreover,  it  is  apparent 
upon  the  face  of  the  complaint  that  plaintiff  did  exactly 
what  he  intended  to  do.     It  is  also  clear  that  one  of  the 
main  purposes  of  the  deed  was  to  put  plaintiff's  prop- 
erty beyond   the   reach   of   an   unfavorable   judgment   on 
the  pending  action  for  breach  of  marriage,  —  which,  of 
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oonne,  oould  not  haye  been  effected  by   a  mere  teiU- 
mentaiy  diflposition  of  said  property. 

The  judgment  is  affirmed. 

Gabouttib^  J.,  Shabpstbik^  J.,  PATAuaos;  J^  HiBtth 
woK,  J.y  and  Db  Havbit ^  J.,  ooncurred. 

Behearing  denied* 


[No.  1S2S8.    Department  One.— Jvne  18,  1S92.1 

THE  PEOPLE  Bx  bbl.  THE  STATE  BOARD  OF 
HABBOB  OOMMISSIONEES,  Rbspotobnt,  v.  H. 
IL  LA  BUE  BT  AL.,  Appbllants. 


HJlBBOB    G0KKI88Z0NBBS ACTION    ON    WHABTINOBB'S    BOND. IJBN 

OP  Nau  ov  Psopli  —  ATTOBNSZ-GNNaBAL.  —  Under  section  2523  of 
fho  Political  Code,  proTiding  that  the  board  of  state  harbor  commission- 
•rs  maj  institute  and  prosecute  to  final  Judgment  actions  in  the  name  of 
the  people  of  the  state  for  the  collection  of  any  money  due,  or  that  may 
become  due,  under  the  authority  of  article  IX.,  part  III.,  title  VI.,  of  the 
Political  code,  the  board  has  authority  to  use  the  name  of  the  people 
without  the  relation  of  the  attorney-general,  in  an  action  against  the 
■oretles  of  a  wharfinger  to  recover  moneys  lost  to  the  board  by  his  do- 
llnqueney. 
Idl  —  Bbmotal  ov  Whaxfingbb  —  CHANOa  or  Statutb.  —  The  fact  that 
the  wharfinger  was  appointed  in  1880,  and  removed  from  office  in  1883, 
after  the  delinquency  complained  of  had  taken  place,  and  that  the  action 
was  commenced  after  a  change  was  made  in  the  statute,  whereby  the 
duties  of  the  wharfinger  were  conferred  upon  another  officer,  called  a 
ooUector,  is  no  objection  to  the  maintenance  of  the  action  by  the  harbor 
commissioners  against  the  sureties  of  the  wharfinger  for  money  which 
had  become  due  from  the  wharfinger  before  his  removal  from  office  and 
b«ftwe  the  change  in  the  law. 

Appbai.  from  a  judgment  of  the  Superior  Court  of 
the  city  and  county  of  San  Francisco^  and  from  an 
order  denying  a  new  trial 

The  facts  are  stated  in  the  opinion. 

IT.  H.  Barrows,  and  J.  F.  Wendell,  for  Appellanta. 

Under  the  constitution  of  the  state,  the  amendmmit  off 
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a  statute  operates  as  an  absolute  repeal  of  the  old  statute 
or  section  so  amended.  (Norris  v.  Crocker,  18  How.  429 ; 
Billings  v.  Harvey,  6  CaL  881;  Billings  v.  Hall,  7  CaL  8; 
Morton  v.  Folger,  15  CaL  275 ;  People  v.  Tisdale,  57  Cal. 
104;  Bishop  on  Written  Laws,  sec.  152.)  And  this  even 
though  the  amendment  takes  nothing  away  from  the 
old  law,  but  merely  adds  a  proviso  in  certain  cases. 
(Billings  v.  Harvey,  6  Cal.  881.)  The  constitutional 
provision  construed  in  this  case  (Billings  v.  Harvey,  6 
CaL  381),  viz.,  subdivision  25  of  article  IV.  of  the  old 
constitution,  is  embraced  in  subdivision  24  of  article  IV. 
of  the  new  constitution,  and  the  language  is  identical  as 
to  the  portion  construed.  A  repeal  of  a  statute  under 
which  a  right  of  action  exists  operates  as  an  extinguish- 
ment of  such  right  of  action,  and  of  actions  pending 
thereon  when  the  repeal  takes  effect,  unless  there  is  a  sav- 
ing clause.  (Sedgwick  on  Statutory  and  Constitutional 
Law,  2d  ed.,  110  et  seq. ;  Bishop  on  Written  Laws,  sees. 
117,  117a,  and  cases  cited;  McMinn  v.  Bliss,  81  CaL  122; 
Norris  v.  Crocker,  18  How.  429,  and  cases  cited ;  Bensley 
v.  Ellis,  89  CaL  318 ;  People  v.  Central  Pac.  B.  R.  Co.,  62 
CaL  506 ;  Mayne  v.  Board  etc.,  128  Ind.  182 ;  Key  v.  Oood- 
win,  4  Moore  &  P.  431.)  Now,  the  present  article  does 
not  authorize  wharfingers  to  collect  money  at  all,  and 
the  article  must  be  construed  as  though  originally 
adopted  in  the  form  it  now  stands.  (Bishop  on  Written 
Laws,  sec.  152a,  and  cases  cited;  McKibben  v.  Lester,  9 
Ohio  St.  627;  Conrad  v.  Nail,  24  Mich.  278;  Holbrook  v. 
Nichol,  86  HI.  161;  Wood  v.  Election  CommWs,  68  Oal 
565.) 

F.  8.  Btratton,  and  T.  0.  Ooogan,  for  Bespondent 

PooTB,  0.  —  This  action  is  brought  against  the  de- 
fendants, as  the  sureties  on  the  bond  of  one  William  M. 
H.  Haynie,  as  wharfinger,  appointed  by  the  board  of 
state  harbor  commissioners,  to  recover  certain  moneys 
lost  to  the  said  board  by  the  delinquency  of  said  Haynie. 
The  cause  was  tried  before  a  jury,  who  returned  a  verdict 
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for  the  plaintiff  in  the  stun  of  $800.30.  Judgment  was 
rendered  accordingly.  Upon  motion  made  for  a  new 
trials  the  court  granted  the  same,  unless  the  plaintiff 
should  remit  a  certain  portion  of  the  judgment.  This  the 
plaintiff  did,  and  a  new  trial  was  then,  by  an  order, 
duly  denied.  From  the  judgment  given  and  made  in 
the  premises,  and  from  the  order  denying  a  new  trial, 
this  appeal  is  taken. 

Two  contentions  are  made  for  a  reversal  of  the  judg- 
ment and  order:  1.  That  the  board  of  harbor  commis- 
sioners have  prosecuted  the  action  without  authority  of 
law,  because  not  done  on  the  relation  of  the  attomey-gen- 
eraL  2.  That  Haynie,  the  principal  on  the  bond  sued  on, 
was  appointed  in  March,  1880,  removed  from  office  on 
the  6th  of  March,  1883,  after  the  delinquency  complained 
of  had  taken  place,  and  the  action  was  commenced  after 
a  change  was  made  in  the  statute,  whereby  the  duties 
of  the  wharfinger  as  existing  while  Haynie  was  in  office 
were  conferred  upon  another  officer,  called  a  collector. 

It  is  contended  that  after  the  passage  of  the  amend- 
ment to  section  2522  of  the  Political  Code  on  March  7, 
1888  (the  day  following  the  removal  of  Haynie  from 
office),  the  board  of  state  harbor  commissioners  could 
not  sue  for  moneys  which  had  been  collected  and  not 
paid  by  a  wharfinger,  as  said  amendment  had  taken  the 
collection  of  moneys  from  wharfingers  and  imposed  it 
upon  collectors. 

We  do  not  perceive  how  this  change  in  the  law,  made 
after  the  duty  was  violated,  could  take  away  the  right  to 
make  this  wrong-doer  responsible  for  his  act,  which 
right  existed  when  he  did  the  act  complained  of;  for 
while,  under  the  provisions  of  section  2522  as  amended 
in  1883,  the  duties  of  a  wharfinger  in  a  matter  such  as 
this  in  hand  were  taken  from  him,  as  such  officer,  and 
put  upon  a  collector,  section  2523  of  the  same  code, 
which  was  enacted  in  1876,  was  in  full  force  when  the 
delinquency  of  Haynie  took  place,  and  was  not  changed 
when  this  action  was  brought 

Said   section   provides,    among   other   things,   that   the 
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board  of  state  harbor  commissioners  ^^may  institute  and 
prosecute  to  final  judgment  actions  in  the  name  of  the 
people  of  the  state  of  California  ....  for  the  collection 
of  any  money  due  or  that  may  become  due  the  state  by 
authority  of  this  article."  (Pol.  Code,  pt  IIL,  tit  VL, 
art.  IX.) 

This  money  had  become  due  under  this  article,  before 
the  change  in  the  law.  Hence  we  think  the  authority 
existed  to  bring  this  action  and  to  prosecute  it  to  final 
judgment,  as  was  done. 

We  therefore  advise  that  the  judgment  and  order  be 
affirmed. 

Yanglief,  C,  and  Bbloheb,  0.,  concurred. 

The  CouBT.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 


[No.  14628.  Department  One. — June  18,  1892.] 

HAEVEY  S.  BLOOD,  Appellant,  v.  GEORGE  WOODS, 
Respondent. 

ToLL-BOAD  —  Expiration  of  P&in chisb  —  Public  Hiqhwat.  —  A  franelilM 
for  a  toll -road  panted  by  the  legislature  for  the  period  of  twenty  yean 
expires  by  limitation  at  the  end  of  the  twenty  years,  and  the  road  then 
becomes  a  public  highway. 

Id.  —  Possession  of  Toll-boad  —  Collection  of  Tolls  —  Pbbsukftion* — 
A  person  In  the  possession  of  a  road  claimed  by  him  to  be  a  toll-road, 
authorized  by  the  legislature  to  be  continued  for  twenty  years,  who  has 
collected  tolls  thereon  for  over  twenty  years  since  the  passage  of  the 
act,  and  who  shows  no  other  franchise  therefor,  will  be  presumed  to  have 
claimed  the  right  to  tolls  under  the  original  grant,  and  to  have  collected 
them  lawfully  during  the  existence  of  the  franchise,  although  there  Is 
no  direct  evidence  that  the  persons  named  In  the  act,  or  their  assigns, 
constructed  the  road,  or  that  he  was  an  assignee  of  such  persons,  or  col- 
lected tolls  under  that  franchise. 

Id.  —  Dedication  of  Public  Road  —  Condition  as  to  Tolls.  —  The  mtt  of 
constructing  and  opening  a  toll-road  for  use,  followed  by  public  user 
thereof,  constitutes  a  dedication  of  It  as  a  public  road.  The  fact  that 
tolls  are  demanded,  and  that  the  public  uses  the  road  only  upon  condition 
of  paying  tolls,  does  not  affect  the  question  of  dedication. 
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Id.  —  AUTHOBITT    OF    SUPIBTISOBS  —  FBUI    PUBLIC    ROAD  —  TOLLS  —  FBAN- 

CHisa.  —  The  board  of  supeirlsora  of  a  county  has  do  authority  to  grant 
a  franchise  to  collect  tolls  upon  a  free  public  road. 

Id.  —  LxoisLATi'nB  Act  —  Bxcdbs  of  Authobitt — ^Limits  of  Fbocbddbb. — 
The  granting  of  a  franchise  for  a  toll-road  by  the  board  of  supervisors  of 
a  county  is  a  legislative  act,  and  the  board.  In  granting  it,  cannot  exceed 
the  authority  vested  in  them,  or  transcend  the  limits  of  the  procedure 
required  of  them. 

Id. — Judicial  Inquibt  as  to  Chabactbb  of  Road  —  Collatebal  Attack 
UPON  Authobitt  of  Supbbvisobs.  —  The  granting,  by  the  board  of  su- 
pervisors of  a  county,  of  a  franchise  to  collect  tolls,  does  not  preclude 
inquiry  by  the  courts  as  to  whether  the  road  was  a  toll-road  or  a  free 
public  highway,  and  their  conclusion  upon  that  fact  may  be  questioned 
collaterally. 

Id.  —  Rbcobd  of  Public  Road  —  Dedication.  —  It  is  not  necessary  that  the 
board  of  supervisors  of  a  county  should  cause  a  road  to  be  recorded  as 
such«  to  render  a  strip  of  land  dedicated  to  the  public  as  a  public  road  a 
legal  public  highway. 

Appeal  from  a  judgment  of  the  Superior   Court  oi 
Calaveras  County. 

The  facts  are  stated  in  the  opinion. 

Reddick  &  Solinshy,  for  Appellant. 

The  right  and  privilege  to*  collect  tolls  is  a  franchise. 
{Trucleee  etc.  Road  Co.  v.  Campbell,  44  Cal.  89.  See  also 
People  V.  Davidson,  79  CaL  166 ;  Volcano  Canon  Road  Co. 
\.  Supervisors,  88  Cal.  684.)  The  authorities  are  unani- 
mous on  the  proposition  that  the  existence  of  a  fran- 
chise cannot  be  questioned  in  a  collateral  proceeding. 
(Truchee  etc.  Road  Co.  v.  Campbell,  44  Cal.  89.  See  also 
Weaverville  etc.  Road  Co.  v.  Supervisors,  64  Cal.  69 ;  Vol- 
cano Canon  Road  Co.  v.  Supervisors,  88  Cal.  634;  Stony 
Bill  etc.  Road  Co.  v.  Supervisors,  88  Cal.  632.)  The 
method  of  attacking  the  validity  of  a  franchise  is  laid 
down  in  section  803,  Code  of  Civil  Procedure,  and  is  the 
course  that  should  have  been  adopted  to  test  the  legal* 
ity  of  plaintiff's  franchise.  It  is  the  rule  that  is  applied 
to  corporations,  when  the  question  of  the  validity  of 
the  incorporation  is  called  in  question.  (Bakersfield 
Town  Hall  Ass'n  v.  Chester,  55  Cal.  98;  Stockton  etc. 
Gravel  Co.  v.  Stockton  etc.  R.  R.  Co,,  45  Cal.  680 ;  Rondell 
¥.  Fay,  32  Cal.  354;    Oroville  R.  R.  Co.  v.  Supervisors, 
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87  CaL  364;  Pacific  Bank  v.  De  Bo,  87  CaL  688.)  It 
18  the  rule  that  is  applied  to  questions  involving  the 
right  to  hold  office.  (HuU  v.  Superior  Court,  63  CaL 
174;  Buchner  v.  Veuve,  63  CaL  304;  People  v.  Toal,  86 
CaL  338.)  The  supreme  court  of  this  state  has  repeat- 
edly recognized  the  fact  that  the  management  and  con- 
trol of  public  roads  rests  with  the  boards  of  supervisors 
of  the  various  counties  of  the  state.  (Kimball  v.  Super- 
visors,  46  Cal.  23;  Wav^h  v.  Chauncey,  13  CaL  11;  Fall 
V.  Paine,  23  CaL  302 ;  Sherman  v.  BuicJc,  32  CaL  250 ;  91 
Am.  Dec  576 ;  People  v.  Duncan,  41  CaL  507 ;  People  v. 
Davidson,  79  CaL  166;  People  v.  O'Keefe,  79  CaL  171. '^ 
The  supreme  court  has  further  recognized  that  boards 
of  supervisors  have  jurisdiction  and  power  to  grant  fran- 
chises to  collect  tolls  on  roads.  (See  People  v.  Davidson, 
79  CaL  166 ;  People  -7. Duncan,  41  CaL  507 ;  Bartram  v.  Cen- 
tral  Turnpike  Co.,  25  Cal.  283.)  The  board  of  supervi- 
sors of  Calaveras  County  had  the  power  and  jurisdiction 
to  grant  the  franchises  to  plaintiff,  and  therefore  its 
orders  made  in  this  respect  cannot  be  collaterally  at- 
tacked, any  more  than  the  judgments  of  courts  of  record. 
(Waugh  v.  Chauncey,  13  Cal.  11;  Fall  v.  Paine,  28  CaL 
802;  Thomas  v.  Armstrong,  7  CaL  287.)  The  toll-road 
in  question  is  not  a  free  public  highway,  as  it  was  not  so 
declared  by  the  board  of  supervisors.  (PoL  Code,  sec 
2643,  subd.  2;   Welsh  v.  County  of  Plumas,  80  CaL  888.) 

W.  C.  Oreen,  for  Eespondent 

The  facts  in  this  case  show  that  the  road  was  dedi- 
cated to  the  public  without  question,  for  even  legalized 
toll-roads  or  turnpikes  are  public  highways.  (People  v. 
Davidson,  79  CaL  168.)  It  was  enough  that  the  publio 
used  the  road  for  the  purpose  of  travel.  The  finding, 
therefore,  that  there  was  a  dedication,  was  authorized, 
and  must  be  sustained,  (See  also  People  v.  O'Keefe,  79 
CaL  172 ;  Bolger  v.  Foss,  2  West  Coast  Eep.  898 ;  Wash- 
bum  on  Easements,  139,  140.)  The  contention  of  coim- 
sel  for  the  plaintiff,  to  the  effect  that  it  was  compulsory 
for  the  board  of  supervisors  to  record   all  public  high- 
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ways  before  they  become  free  public  highwayB,  does  not 
need  further  answer  than  to  simply  say,  that  while  it  is 
the  duty  of  the  supervisors  to  record  such  highways,  they 
are  none  the  less  free  public  highways  if  they  do  not  do 
so,  (People  V.  Davidson,  79  CaL  166;  PoL  Code,  sec. 
2619.)  The  board  of  supervisors  are  a  municipal  body, 
having  no  powers  except  those  expressly  granted  by  the 
fovereign  authority,  or  which  are  necessary  to  the  exer- 
tise  of  the  powers  granted  in  terms.  There  is  no  act  of 
ihe  legislature  of  this  state  which  invests  the  board  of 
lupervisors  with  authority  to  convert  a  public  highway 
into  a  toU-road,  and  to  grant  to  an  individual  the  right 
«o  collect  tolls  of  persons  traveling  the  highway.  (El 
Dorado  County  v.  Davison,  30  CaL  523.)  A  board  of 
supervisors  is  an  inferior  tribunal  of  limited  and  special 
jurisdiction,  and  in  the  exercise  of  its  judicial  powers, 
its  authority  must  affirmatively  appear,  and  nothing  can 
be  presumed  in  its  favor.  Plaintiff  does  not  consider 
the  difference  between  a  void  and  a  voidable  judgment 
The  board  of  supervisors  acted  judiciously  when  it  at- 
tempted to  grant  the  franchise  to  plaintiff.  The  act  was 
therefore  in  the  nature  of  a  judgment;  but  its  act  was 
absolutely  void,  and  hence  could  be  collaterally  attacked. 
(See  Whitwell  v.  Barbier,  7  Cal.  54 ;  McMinn  v.  Whelan^ 
27  CaL  300;  Forbes  v.  Hyde,  31  CaL  842;  Hahn  v.  Kelly, 
34  CaL  391;  94  Anu  Dec  742;  People  v.  Harrison,  84  CaL 
608.) 

Temple^  C.  —  Appeal  from  a  judgment  taken  within 
sixty  days  after  its  rendition. 

The  action  is  to  recover  tolls  claimed  to  be  due  from 
defendant  for  passing  over  plaintiff's  alleged  toll-road. 
The  validity  of  the  franchise  is  questioned. 

An  act  of  the  legislature  of  this  state,  passed  April  8, 
1863,  granted  to  certain  persons  named,  to  be  incorpo- 
rated as  "Silver  Mountain  Turnpike  Company,"  a  fran 
fihise  to  construct  and  maintain  a  toll-road  from  a  point 
m  Calaveras  County  to  a  point  then  in  Mono  County, 
low  Alpine,  —  the  fran(  hise  to  continue  for  twenty  yean^ 
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—  tolls  to  be  fixed  by  the  supervisors  of  the  county  of 
Calaveras. 

The  record  contains  no  direct  evidence  that  the  per- 
sons named^  or  their  assigns,  or  the  corporation,  ever 
constructed  the  road  under  this  act  The  plaintiff,  how- 
ever, testified:  "I  have  been  on  this  road  twenty-seven 
years.  It  has  been  a  toll-road  for  the  use  of  the  public 
ever  since  that  time.  It  has  been  a  toll-road  ever  since 
1862.  This  is  the  same  road  referred  to  in  the  act  of 
the  legislature  of  this  state  of  April  8,  1883.  People 
have  traveled  over  this  road  both  in  Calaveras  County 
and  in  Alpine  County  ever  since  then  by  paying  tolls.'* 

The  road  was  known  as  the  Big  Tree  and  Carson  toll- 
road,  and  the  court  finds  from  the  above  evidence  that 
it  is  the  road  referred  to  in  the  act  of  the  legislature. 

On  the  seventh  day  of  April,  1887,  the  board  of  super- 
visors of  the  county  of  Calaveras  passed  the  following 
ordinance : — 

"Obdinanoe  No.  20. 

"The  board  of  supervisors  of  the  county  of  Calaveras 
do  ordain  as  follows:  1,  H.  S.  Blood  is  hereby  granted 
the  right,  privilege,  and  franchise  to  collect  tolls  at  a 
rate  to  be  fixed  by  this  board  on  that  portion  of  the 
'Big  Tree  and  Carson  Valley  toll-road,'  situated  and 
being  in  this  county,  to  wit:  Beginning  at  the  Big  Trees, 
and  extending  easterly  to  the  boundary  line  on  said  road 
between  Calaveras  and  Alpine  counties,  for  the  period 
of  ten  years  after  the  twenty-third  day  of  April,  1887." 

Rates  of  toll  were  fixed,  and  plaintiff  proceeded  to  col- 
lect tolls  at  Bear  Valley  station,  which  was  in  Alpine 
County.  No  toll-gate  had  been  authorized  by  the  board 
in  Calaveras  County. 

May  7,  1890,  the  board  of  supervisors  passed  the  fol- 
lowing order : — 

"Petition  of  H.  S.  Blood,  owner  of  the  franchise  to 
collect  tolls  on  the  so-called  Big  Tree  and  Carson  Valley 
toll-road,  received  and  filed,  petitioning  this  board  to 
establish  and  fix  a  toll-gate  and  place  to  collect  toUs  at 
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Gardner's  or  Cold  Spring  ranch,  about  two  and  a  half 
miles  from  the  Big  Trees  in  Calaveras  Coimty,  also  peti- 
tioning this  board  to  fix  the  rate  of  toll  to  be  collected 
on  this  road  for  the  ensuing  year.  On  motion  it  was 
unanimously  ordered  that  a  toll-gate  and  place  to  collect 
tolls  on  said  road  be  and  the  same  is  hereby  established 
at  Gardner's  house,  on  the  said  Cold  Spring  ranch,  about 
two  and  a  half  miles  from  Big  Trees,  in  Calaveras  County, 
and  the  said  SL  S.  Blood  is  hereby  authorized  and  em- 
powered to  collect  tolls  on  said  road  at  said  Gardner's 
house." 

The  court  found  that  the  road  in  question  was  a  free 
public  road,  and  that  the  ordinance  granting  the  fran- 
chise to  plaintiff,  and  the  order  authorizing  a  toll-gate  at 
Gardner's,  were  void. 

The  appellant  claims,  —  1.  That  the  evidence  does  not 
show  that  the  road  was  a  free  public  road,  but,  on  the 
contrary,  that  it  was  a  private  toll-road,  belonging  to  him; 
2.  If  it  were  a  free  public  road,  still  the  ordinance  and 
order  are  valid;  and  3.  The  ordinance  is  conclusive,  and 
the  court  cannot  go  behind  it  to  inquire  whether  the 
requisite  facts  to  authorize  the  board  to  grant  the  fran- 
chise existed  or  not. 

If  the  appellant  can  be  regarded,  under  the  evidence, 
as  the  successor  of  the  beneficiaries  of  the  act  of  the 
legislature,  the  answer  to  the  first  proposition  is  easy. 
By  limitation  the  franchise  expired  in  twenty  years,  and 
the  road  became  a  free  public  highway.  (Pol.  Code,  sec. 
2619.) 

This  provision  of  the  code,  and  the  status  of  the  road 
after  the  expiration  of  the  franchise,  was  fully  considered 
in  People  v.  Davidson,  79  Cal.  166. 

But  the  appellant  contends  that  it  was  not  shown  that 
the  persons  or  the  company  named  in  the  act,  or  their 
assigns,  ever  constructed  the  road  authorized  by  that 
act,  or  that  he  was  the  assignee  of  such  persons,  or  ever 
collected  toll  under  that  franchise. 

He  testifies  that  the  road   is  the  road  authorized   by 
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that  act  That  ever  since  the  passage  of  that  act,  the 
public  has  been  using  the  road,  paying  tolls  for  so  doings 
and  that  he  has  been  there  collecting  tolls  for  twenty- 
seven  years.  In  other  words,  he  has  been  in  possession, 
claiming  to  own  this  franchise,  and  has  enjoyed  the 
benefit  of  it  Although  the  record  is  silent  on  that 
point,  we  must  conclude  that  he  has  had  the  rates  of 
toll  fixed  by  the  board,  and  toll-gates  authorized.  We 
cannot  presume  that  he  has  demanded  and  received,  for 
all  these  years,  tolls  as  a  wrong-doer.  In  fact,  in  his  evi- 
dence and  in  his  specifications,  he  claims  that  the  road 
was  a  toU-road.  It  could  only  be  made  so  by  a  grant  of 
a  franchise  from  some  source.  Such  a  grant  is  shown, 
and  as  there  is  no  claim  that  there  was  any  other,  we 
must  conclude  that  the  appellant  daimed  the  right  to 
collect  toUs  under  that  franchise.  He  certainly  enjoyed 
the  benefit  of  it,  and  cannot  now  escape  the  conditions 
of  the  franchise  under  the  claim  that  his  title  was  bad, 
and  all  his  acts  illegal  and  wrongful 

But  the  same  consequence  would  follow,  if  he  could 
escape  the  conditions  of  the  grant  of  the  franchise  by 
showing  that  his  title  was  bad.  In  People  v.  Davidson, 
79  Cal.  166,  it  was  held  that  the  fact  that  tolls  are  de- 
manded, and  that  the  public  uses  the  road  only  upon 
condition  of  paying  tolls,  does  not  affect  the  question  of 
dedication.  There  is  the  offer  of  the  land  to  the  public, 
and  an  acceptance  of  the  offer.  That  portion  of  the  road 
which  was  in  Calaveras  County,  up  to  1890,  had  not  only 
been  used  as  a  public  road,  but  as  a  free  public  road,  by 
all  who  did  not  travel  as  far  as  Bear  Valley  in  Alpine 
Dounty.  The  defendant  and  his  neighbors  had  had  the 
free  use  of  it  If  plaintiff  had  no  franchise;  there  was 
nothing  to  connect  it  with  his  road  in  Alpine  County. 
It  was  a  road  thrown  open  to  the  public,  and  accepted 
and  used  by  it  These  acts  would  constitute  a  dedica- 
tion. 

This  brings  us  to  the  question,  conceding  that  it  had 
become  a  free  public  road,  Could  the  board  grant  to 
plaintiff  a  franchise  to  collect  tolls  thereon  t 
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To  establish  his  position,  appellant  points  out  that 
prior  to  the  passage  of  the  County  Govemment  Act,  sub- 
division 4  of  section  4046  of  the  Political  Code,  author- 
ized boards  of  supervisors  to  lay  out  and  control  public 
roads,  turnpikes,  etc.,  and  in  subdivision  17  of  section 
4046,  to  grant  licenses  and  franchises  as  provided  by 
law  for  constructing^  keeping,  and  taking  tolls  on  roads, 
etc. 

These  provisions  were  re-enacted  in  the  County  Gov- 
emment Act  in  1883.  This  act  was  amended  in  1889. 
(Stats.  1889,  p.  233.)  Subdivision  4  of  section  25  of  this 
act  reads: — 

''Sec.  25.  The  boards  of  supervisors  in  their  respect- 
ive counties  have  jurisdiction  and  power,  under  such 
limitations  and  restrictions  as  are  prescribed  by  law, — 
....  4.  To  lay  out,  maintain,  control,  erect,  and  man- 
age public  roads,  turnpikes,  ferries,  and  bridges,  within 
the  county,  and  to  grant  franchises  and  licenses  to  col- 
lect tolls  thereon." 

These  general  statements,  grouping  and  to  some  extent 
defining  the  power  of  the  board,  cannot  be  held  to  place 
the  board  above  the  procedure  elsewhere  prescribed, 
which  often  very  materially  limits  the  jurisdiction  and 
power  apparently  conferred  by  this  general  language, 
and  in  the  amendment  to  the  county  government  act, 
above  quoted,  the  power  is  expressly  limited  and  re- 
stricted. 

Turning  now  to  the  provisions  as  to  toU-roads,  we  find, 
commencing  with  section  2779  of  the  Political  Code,  a 
chapter  with  reference  to  toll-roads.  Article  1  is  enti- 
tled: "Construction  of  toll-roads."  And  the  first  section 
in  the  chapter  prescribes  a  procedure  where  the  com- 
pany requires  the  use  of  the  power  of  eminent  domain. 

It  will  be  seen  that  the  board  must  appoint  commis- 
sioners to  lay  out  the  road,  and  that  they  control  the 
location. 

Section  2789,  in  this  chapter,  prescribes  what  shall  be 
done  where  the  company  has  no  occasion  to  condemn 
lands.     Then  follow  many  provisions  in  regard  to  con- 
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Btruction  and  management,  erection  of  bridges,  toll- 
gates,  etc.  To  a  large  extent  these  roads  are  placed 
nnder  the  control  of  the  board  of  supervisors. 

In  the  Civil  Code,  commencing  with  section  512,  are 
provisions  defining,  even  more  minutely,  what  shall  be 
done  to  establish  toll-roads. 

Toll-roads  are  public  roads,  as  much  so  as  free  public 
highways,  and  the  statute  relied  upon  by  appellant  con- 
fers the  power  to  manage  and  control  them  upon  boards 
of  supervisors,  as  public  roads. 

The  public  roads,  therefore,  upon  which  the  board 
may  regulate  the  collection  of  tolls,  are  the  roads  so  con- 
structed, and  the  mode  in  which  the  board  must  exer- 
cise the  power  to  grant  such  franchises  is  prescribed  by 
the  statutes  and  procedure  alluded  to. 

Appellant  relies  for  authority  upon  People  v.  Davidson, 
79  Cal.  166.  There  was  no  such  question  before  the 
court  in  that  case.  It  was  not  claimed  that  the  road, 
before  the  granting  of  the  franchise,  was  a  public  high- 
way. The  only  questions  discussed,  as  stated  by  the 
court  itself,  were,  whether  the  use  by  the  public  of  the 
road  upon  condition  of  paying  tolls  amounted  to  a  dedi- 
cation, and  whether,  when  the  franchise  defendant 
claimed  had  expired,  the  road  became  a  free  public 
road.  So  far  as  these  two  questions  are  concerned,  I 
have  based  this  decision  largely  upon  that  case.  Noth- 
ing further  was  there  decided. 

That  the  board  of  supervisors  has  no  authority  to 
grant  a  franchise  to  collect  tolls  upon  a  free  public  high- 
way was  expressly  held  in  El  Dorado  County  v.  Davison, 
30  CaL  521. 

Does  the  fact  that  the  board  has  attempted  to  grant  a 
franchise  to  collect  tolls  imply  that  the  board  has  de- 
cided that  the  road  is  not  a  free  public  highway,  but  is 
a  toll-road  within  the  meaning  of  this  opinion  ?  and  if  so, 
is  that  conclusion  one  that  can  be  questioned  collater- 
ally! 

The  granting  of  a  franchise  is  a  legislative  act.  It  is 
the  use  of  delegated  power,  and  the  board  cannot  «xc^ 
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its  authority.  No  case  has  been  cited,  and  I  know  of 
none,  in  which  the  right  to  inquire  whether  the  power 
has  been  used  upon  a  subject-matter  not  within  the 
grant  of  power  has  been  questioned,  in  whatever  form  it 
becomes  materiaL  In  cases  where  the  right  to  exercise 
the  power  depends  upon  the  existence  of  some  fact  which 
the  board  may  or  may  not  be  authorized  to  determine,  the 
board,  as  to  such  preliminary  matter,  acts  in  a  capa- 
city somewhat  different  Whether  courts  can  go  behind 
such  a  conclusion  has  been  and  perhaps  is  a  vexed 
question.  But  it  is  not  involved  here.  No  such  author- 
ity is  given  the  board,  and  the  point  is,  that  the  act  is 
not  within  the  authority  delegated  to  the  board,  and 
could  not  be  done  under  any  circumstances. 

The  act  of  accepting  a  road  as  one  constructed  under 
the  authority  of  the  code,  and  of  fixing  tolls,  is  to  some 
extent  a  judicial  act  But  I  see  nothing  in  this  which 
can  preclude  inquiry.  To  give  these  acts  that  effect 
would  enable  the  board  to  do  an  act  wholly  outside  of 
its  authority,  and  then  by  a  subsequent  assertion  place 
it  beyond  question.  Certainly  this  cannot  be  done. 
The  cases  cited  by  appellant  have  no  bearing  upon  the 
question. 

It  is  not  necessary  that  the  board  of  supervisors  should 
cause  a  road  to  be  recorded  as  such,  to  render  a  strip 
of  land  dedicated  to  the  public  as  a  public  road  a  legal 
public  highway. 

I  think  the  judgment  should  be  affirmed. 

Vanolikf,  0.,  and  Belches^  0.,  concurred. 

The  CouBT.  —  For  the  reasons  given  in  the  fov^gomg 
opinion,  the  judgment  is  affirmed. 
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[Mo.  146M.    Dvputw  nt  Two.  —  Jono  18,  U9i.] 

NEWTON  W.  CRANE,  Appkllant,  v.  ROBEKT  O. 
FORTH  BT  A.^.,  Rbspondbnts. 

Appeal    fbom    Judombnt  —  Pbmui  ptiom  —  Findinos  —  Fobbcloouib    or 

MOBTGAGB  —  BtREBT      ASSBBSMBKr — ASSIOBMBNT    OF    MOBTOAQB DB- 

nciBNCT  JuDOMBKT  AGAINST  AsaBssoB.  —  When  an  appeal  la  taken 
upon  the  Judgment  roll  alone,  without  anj  bill  of  exeeptlona  or  flndlngt 
of  fact,  In  an  action  bj  an  aealgnee  of  a  mortgage  to  foreclose  the  mort- 
gage, and  also  a  street  assessment  lien  purchaaed  bj  him  to  protect  bis 
mortgage  Interest,  and  It  appears  that  the  assignor  of  the  mortgage  de- 
Bled  the  Talldlty  of  the  assessment,  the  presumption,  from  a  Jodgmeat 
refusing  to  enforce  the  assessment  against  the  assignor  In  a  deflcleacj 
lodgment  against  him,  must  be,  that  the  court  found  In  his  favor  on  the 
Issue  as  to  the  Talldity  of  the  street  assessment,  though  the  Judgment 
makes  the  lien  a  charge  upon  the  mortgaged  property  as  against  the 
other  defendants  who  admitted  the  allegations  of  the  complaint. 

Id.— Costs — Dxsallowancb — Pbebumption  ab  to  Cost  Bilu — Upon 
an  appeal  from  a  Judgment  not  providing  for  costs,  taken  upon  the 
Judgment  roU  alone,  without  any  bill  of  exceptions  or  statement, 
where  It  does  not  appear  that  the  prevailing  party  filed  or  served  any 
cost  bill,  nor  that  he  in  any  manner  moved  the  court,  either  before  or 
after  final  judgment,  to  allow  him  costs.  It  cannot  be  presumed  that  he 
filed  or  served  any  cost  bill,  but  must  be  presumed  that  the  judgment 
Is  correct ;  and  an  objection  that  the  court  erred  in  refusing  a  Judgment 
for  costs  will  not  be  considered. 

Id. — MoDB  or  Assailing  Ebbob  as  to  Gobtb. — ^An  error  of  the  trial 
court  in  denying  a  party  costs  before  final  Judgment  should  be  shown  by 
a  bill  of  exceptions,  or  a  statement  on  motion  for  a  new  triaL  An  erro- 
neous order  after  final  Judgment,  relating  to  costs,  can  only  be  eonsld 
ered  upon  an  appeal  from  such  order. 

Appsal  from  a  judgment  of  the  Superior  Oourt  of 

Ventura  Coimty. 

The  facts  are  stated  in  the  opinion. 
W.  H.  Wilde,  for  Appellant 

Blackstock  £  Shepherd,  E.  8.  Hall,  and  /•  Hamar,  tat 
Respondent 

Vaj^oliep,  C.  —  On  February  1,  1888,  Robert  W.  Forth 

made  his  promissory  note  to  the  defendant  Pnmard,  for 
four  hundred  dollars,  payable  one  year  after  date,  with 
interest  at  one  per  cent   per   month,   and  to   •e.sure  the 
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same  executed  to  Barnard  a  mortgage  of  same  date  on 
a  lot  of  land  situate  in  the  town  of  San  Buenaventura, 
county  of  Ventura.  May  28,  1888,  Forth  died  intestate. 
On  June  16,  1888,  the  widow,  Caroline,  was  appointed 
administratrix  of  Forth's  estate.  Publication  of  notice 
to  creditors  to  present  their  claims  within  four  months 
was  duly  made,  commencing  on  June  22,  1888 ;  but  Bar- 
nard failed  to  present  his  note  or  mortgage  within  the 
four  months,  or  at  all.  On  March  14,  1889,  Barnard 
assigned  the  note  and  mortgage  to  the  plaintiff  for  a 
consideration  of  four  hundred  dollars,  then  paid,  which 
was  equal  to  the  amount  then  due  upon  the  note,  the  in- 
terest having  been  paid  to  Barnard  up  to  the  date  of  the 
assignment  The  written  assignment  of  the  note  and 
mortgage,  made  on  a  separate  paper,  contained  the  fol- 
lowing clause:  *^And  the  party  of  the  first  part  (assignor) 
does  hereby  make,  constitute,  and  appoint  the  said  party 
of  the  second  part  his  true  and  lawful  attorney,  irrevo- 
cable, in  his  name  or  otherwise,  but  at  the  proper  costs 
and  charges  of  the  said  party  of  the  second  part,  to  have, 
use,  and  take  all  lawful  ways  and  means  for  the  recovery 
of  the  said  money  and  interest"  On  December  31, 
1889,  the  authorities  of  the  town  of  San  Buenaventura 
claimed  to  have  levied  a  street  assessment  of  $163.20 
upon  the  mortgaged  lot,  in  favor  of  one  Safford,  who  de- 
manded payment  thereof,  and  threatened  to  foreclose  it 
as  a  lien  upon  the  lot;  whereupon  plaintiff,  as  he  alleges, 
to  protect  his  mortgage  interest,  took  from  Safford  an 
assignment  of  the  street  assessment,  and  the  alleged  lien 
therefor,  and  paid  Safford  ike  amount  of  the  assessment. 
Plaintiff  commenced  this  action  on  February  14,  1891, 
to  foreclose  both  the  street  assessment  and  the  mortgage, 
alleging  substantially  the  facts  above  stated,  and  in  ad- 
dition thereto,  that  Barnard  indorsed  the  mortgage  note; 
and  praying  judgment  against  the  defendants  for  the 
amount  due  upon  the  note  and  mortgage  for  principal 
and  interest;  that  the  mortgaged  premises  be  sold  for 
cash,  subject  to  the  lien  of  the  street  assessment,  "or  in 
default  thereof,  that  the  proceeds  of  said  sale  be  agpro- 
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l)riated  and  applied  to  the  costs  and  expenses  thereof,  to 
the  payment  of  the  costs  of  this  action,  and  attorney's 
fees  therein,  to  the  payment  and  discharge  of  said  assess- 
ment, and  the  amounts  due  thereon,  and  that  the  balanoe 
of  said  proceeds  be  applied  to  the  payment  of  the  amount 
due  the  plaintiff  herein;  ....  and  that  said  plaintiff 
may  have  judgment  and  execution  against  the  said  de- 
fendant, Charles  Barnard,  for  any  deficiency,"  etc 

The  answer  of  the  defendants,  other  than  Barnard, 
admits  the  facts  stated  in  the  complaint,  and  prays  that 
any  surplus  of  the  proceeds,  "after  satisfying  the  judg- 
ment of  the  plaintiff  herein,"  be  paid  to  them;  but  if 
there  remains  no  surplus,  that  they  "may  go  hence  with- 
out costs,"  eta 

The  defendant  Barnard  in  his  answer  denied  that  he 
indorsed  the  note;  admits  that  his  name  was  written  to 
a  receipt  indorsed  upon  the  note  for  interest  paid  him 
before  he  assigned  the  note,  but  denies  that  it  was  writ- 
ten or  intended  as  an  indorsement  of  the  note  to  plain- 
tiff; denies  all  the  averments  of  the  complaint  relating 
to  the  street  assessment;  alleges  that,  at  the  time  of  the 
assignment,  the  value  of  the  mortgaged  property  was 
eight  hundred  dollars,  and  that  plaintiff  neglected  to  en- 
force payment  of  the  note  by  suit  or  otherwise,  nine 
months  after  the  assignment,  during  which  period  he 
might  have  foreclosed  the  mortgage,  and  thereby  realized 
the  whole  amount  due  thereon  before  the  alleged  street 
assessment  was  levied,  and  that  since  said  assessment 
the  property  has  greatly  depreciated  in  value. 

Findings  of  fact  were  waived.  The  court  decreed  a 
sale  of  the  mortgaged  premises  by  the  sheriff,  and  from 
the  proceeds  ordered  the  sheriff  to  pay  to  the  plaintiff 
$512,  the  amount  found  to  be  due  on  the  note  and  -mort- 
gage, and  from  the  surplus,  if  any,  to  pay  plaintiff  the 
further  sum  of  $188.36,  for  principal  and  interest  of  the 
street  assessment;  and  should  a  surplus  still  remain,  that 
it  be  paid  into  court  for  the  defendants,  other  than  Bar- 
nard. And  the  court  further  ordered  and  adjudged,  that 
if  the  money  proceeds  of  the  sale  should  be  insufficient 
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to  pay  the  note  and  mortgage,  that  the  sheriff  return  the 
deficiency,  and  that  the  clerk  docket  a  judgment  therefor 
against  the  defendant  Barnard  alone;  and  that  the  other 
defendants  be  free  from  all  liability  for  such  deficiency. 
The  plaintiff  brings  this  appeal  from  the  judgment, 
upon  the  naked  judgment  roll,  without  any  bill  of  excep- 
tions. 

1.  It  is  contended  that  the  court  erred  in  directing 
the  proceeds  of  the  sale  to  be  first  applied  to  the  pay- 
ment of  the  note  and  mortgage;  that  the  street  assess- 
ment should  have  been  first  paid,  and  that  a  judgment 
should  have  been  docketed  against  Barnard  for  the 
deficiency  of  the  proceeds  of  the  sale  to  pay  both  the  as- 
sessment and  the  mortgage,  since  he  was  liable  for  both, 
and  the  mortgage  was  subject  to  the  assessment.  This, 
however,  involves  the  untenable  assimiption  that  the 
street  assessment  was  valid.  Barnard  denied  the  valid- 
ity of  that  assessment,  and  the  presumption,  from  the 
judgment  roll  containing  no  bill  of  exceptions  nor  find- 
ings of  fact,  must  be  that  the  court  found  in  his  favor 
upon  the  issue  as  to  the  validity  of  the  street  assessment. 
That  the  court  allowed  the  street  assessment  as  against 
the  other  defendants,  who  were  the  owners  of  the  mort- 
gaged property,  is  accoimted  for  by  the  fact  that  they, 
in  their  separate  answer,  expressly  admitted  "the  truth 
of  the  allegations  in  the  complaint  contained." 

2.  It  is  contended  for  appellant  that  the  court  erred 
in  refusing  plaintiff  a  judgment  for  costs.  This  point 
has  no  foundation  in  the  record.  It  merely  appears 
that  there  is  no  judgment  for  costs.  It  does  not  ap- 
pear that  plaintiff  filed  or  served  any  cost  bill,  and  it 
cannot  be  presumed  that  he  did.  (Biddell  v.  Harrell,  71 
Cal.  254;  Thompson  v.  Brannan,  76  Cal.  618.)  Nor  doe? 
it  appears  that  he  in  any  manner  moved  the  court,  either 
before  or  after  final  judgment,  to  allow  him  costs.  But 
if  the  court  erred  in  denying  him  costs  before  final  judg- 
ment, the  error  should  ha\'e  been  shown  by  bill  of  ex- 
ceptions, or  statement  on  motion  for  new  trial.  (Muir 
V.  Meredith,  82  Cal.  19.)     Had  the  court  made  an  erro- 
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neous  order  after  final  judgment,  relating  to  costs,  the 
only  remedy  would  be  by  appeal  from  such  order.  {Emr 
pire  Co.  v.  Bonanza  Co.,  67  CaL  406.)  Upon  the  record 
here  it  must  be  presumed  that  the  judgment  is  correct 
I  think  the  judgment  should  be  affinned. 

Belohxb,  0.f  and  Tsmplb,  0.,  concurred. 

The  CoTTBT.  —  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 


[No.  18815.      In  Bank.  — Jnna  18,  1892.] 

A.  0.  DIETZ,  Appellant,  v.  THE  MISSION  TRANS- 
FER COMPANY,  Respondent. 

Lbabs— Option  to  Pubchasb — Pubchasb  of  Past  bt  Lbssbb — ^Riohtb  of 
Othbb  Pubchasers  fbom  Lbssor.  — ^Where,  by  the  termB  of  a  leane,  the 
leasee  had  the  option  to  purchase  the  land  within  thirty  days  after  no- 
tice by  the  owners  of  the  land,  and  while  he  was  in  possession  of  the 
land  under  the  lease,  and  entitled  to  purchase,  the  owners  of  the  land, 
by  a  deed  of  grant,  bargain,  and  sale,  conveyed  a  part  of  the  land  to 
him,  the  fact  that  the  grantors  had,  prior  to  the  deed  bat  subsequent 
to  the  lease,  entered  into  an  agreement  for  the  sale  of  the  property  to 
other  parties,  could  not  deprive  him  of  the  benefit  of  his  agreement  and 
conveyance,  or  entitle  them  to  any  greater  rights  in  the  portion  of  the 
tract  sold  to  him  than  those  named  in  the  exceptions  and  reservations 
contained  therein. 

Id. — Exceptions  in  Dbbd  —  Right  to  Bobb  fob  Oil, — ^Where  the  deed 
to  the  lessee  of  part  of  the  tract  expressly  excepted  from  its  operation 
**ail  oils,  petroleum,  asphaltum,  and  other  kindred  mineral  substances,** 
and  contained  a  reservation  of  "the  right  to  erect  machinery,  sink 
wells,  bore,  tunnel,  dig  for,  work  on,  and  remove  the  same  from  the  prem- 
ises,*' etc.,  a  purchaser  of  the  rights  of  the  grantor,  although  not  hav- 
ing the  right  to  use  the  land  conveyed  to  the  lessee  for  the  purpose 
of  pumping  or  storing  oil  found  in  other  portions  of  the  tract,  has  the 
right  to  go  upon  such  part  of  the  tract  to  develop  it,  and  to  tonne!  and 
dig  to  ascertain  whether  any  oil  cropplngs  exist,  although  there  are 
none  on  the  surface,  being  held  to  a  reasonable  exercise  of  the  right  to 
develop  the  oil. 

Id. — Ejbctmbnt — Judgmbnt  in  Pbiob  Action  aoainst  Lbssbb — ^Raa  Ad- 
JUDICATA — Dipferbnt  Subjrct-matter.  —  A  judgment  for  the  plalB- 
tllfs  in  an  action  between  the  grantors  of  the  lessee  and  their  other 
grantee  on  the  one  part,  and  the  lessee  and  others  on  the  other  part, 
wherein  the  plaintifCs  alleged   that   the   luHsee's  rights  under  his  lease 
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had  oeued  by  failure  to  purchase  within  the  time  provided  for.  and 
■oofht  to  reatraln  him  from  hindering  the  grantee  plaintiff  from  enter- 
ing upon  the  land  to  explore,  develop,  and  extract  oil  therefrom.,  and 
IB  which  the  only  thing  considered  and  determined  waa  the  right  of  the 
ieaaee  to  retain  posseaalon  of  the  land  under  hla  lease  for  the  purposes 
therein  specified.  Is  not  a  bar  to  an  action  of  ejectment  bj  such  lesiee 
against  the  grantee  plaintiff.  In  which  the  question  as  to  the  lessee's 
right  to  the  possession  as  owner  In  fee  of  a  part  of  the  tract  Is  Involved, 
and  In  which  he  makes  no  claim  of  right  to  extract  oil  from  the  land, 
and  does  not  dispute  the  right  of  the  defendant  to  occupy  the  land  for 
the  purpose  of  taking  oil.  If  oil  exists. 
in. — Dbbd  of  FixTumna — ^Implibd  Right  to  OraaATi  Fiztuudb  and  Oc- 
cupy Lamd.  — A  deed  from  the  lessee  and  another  person,  of  grant,  bar- 
gain, and  sale,  conveying  to  the  other  grantee  of  the  lessor  sll  their 
right,  title,  and  Interest  In  and  to  '*all  the  buildings,  tanks,  derricks. 
pipes,  pipe  lines,  fixtures,  and  all  other  personal  property  whatsoever,** 
situated  upon  any  portion  of  the  tract,  conveyed  to  the  grantee  not 
■erely  the  pipes,  tanks,  derricks,  etc.,  as  personal  property,  but  carried 
with  It  the  right  to  operate  the  same  in  the  manner  they  theretofore 
had  been  operated  by  the  grantee,  and  also  the  right  to  occupy  sufflcient 
land  for  the  purpose  of  such  use  and  operation. 

Appsal  from  a  judgment  of  the  Superior  County  of 
Ventura  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

Nohle  Hamilton,  Joseph  A.  Joyce,  and  R.  M.  F.  Soto,  for 
Appellant 

Charles  Pemald,  John  J.  Boyce,  and  Oarher,  Boalt  A 
Bishop,  for  Bespondent 

Patebson,  J.  —  On  December  20,  1881,  Carpentier 
and  Steinbach  were  the  owners  in  fee  of  a  tract  of  land 
consisting  of  about  twenty  thousand  acres,  in  Ventura 
County,  and  known  as  the  Ex-Mission  rancho.  On  that 
day  they  entered  into  a  contract  of  lease  with  the  plain- 
tiff herein,  by  the  terms  of  which  plaintiff  was  to  have 
the  possession  of  the  land,  together  with  the  buildings 
and  improvements  thereon,  and  the  right  to  use  all 
necessary  land  for  the  purpose  of  digging,  boring  for, 
developing,  and  taking  oils,  petroleum,  asphaltum,  and 
other  kindred  substances,  and  the  right  of  way  over  the 
lands  of  the  ranch  for  roads,  where  necessary  for  the 
purpose    of    transporting    substances    to    market    _The 
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lessors  retained  the  right  to  pasture  their  cattle  and 
sheep  on  the  land,  and  to  farm  and  cultivate  all  that 
portion  of  the  premises  not  occupied  for  the  purposes 
aforesaid.  The  lease  was  to  continue  for  the  term  of 
three  years  from  the  first  day  of  January,  1882.  It  was 
provided  that  in  case  the  lessors  should  at  any  time  sell 
the  premises,  or  the  right  to  take  oil,  petroleum,  and  kin- 
dred substances,  the  contract  should  'Hpso  facto  termi- 
nate six  months  from  a  written  notice  of  such  sale,"  but 
that  the  plaintiff  should  not  in  any  event  be  required  to 
quit  and  deliver  up  possession  of  the  premises  before 
the  first  day  of  July,  1883.  Dietz  was  to  have  the  option 
of  purchasing  the  property  and  privileges  leased  to  him 
for  the  sum  of  one  hundred  and  fifty  thousand  dollars, 
at  any  time  within  three  years  from  the  date  of  the 
lease.  While  the  owners  reserved  the  right  to  sell  the 
lands  with  or  without  the  rights  referred  to,  to  any  other 
person  at  any  time  within  the  three  years,  it  was  pro- 
vided that  they  should  first  give  Dietz  thirty  days'  no- 
tice for  the  exercise  of  his  option  to  take  the  property 
at  one  hundred  and  fifty  thousand  dollars,  or  any 
less  sum  which  they  might  be  willing  to  take.  If  he 
did  not  purchase  within  thirty  days  after  the  notice, 
then  the  owners  were  to  have  the  privilege  of  selling  to 
any  other  person.  On  October  25,  1882,  Carpentier  and 
Steinbach  notified  Dietz  that  they  had  an  offer  of  one 
hundred  thousand  dollars  for  the  property  and  rights 
named  in  his  lease,  which  offer  they  were  willing  to 
take,  and  that  he  must  within  thirty  days  of  the  notice 
exercise  the  option  reserved  to  him  in  the  lease.  It 
does  not  appear  whether  Dietz  made  any  reply  to  this 
notice.  On  November  23,  1882,  Carpentier  and  Stein- 
bach made,  executed,  and  delivered  to  Dietz  a  deed, 
grant,  bargain,  and  sale  in  form,  conveying,  in  consid- 
eration of  the  sum  of  two  thousand  four  himdred 
dollars,  about  four  hundred  acres  of  the  twenty-thou- 
sand-acre tract  above  referred  to.  This  deed  excepted 
from  the  operation  of  the  gi'ant  "all  oils,  petroleum, 
asphaltum,   and   other  kindred   mineral  substances,"   and 
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contained  a  reservation  of  ^^the  right  to  erect  ma- 
chinery, sink  wells,  bore,  tunnel,  dig  for,  work  on,  and 
remove  the  same  from  the  said  premises,  together  with 
the  right  of  way  over  and  through  any  and  all  parts  of 
said  premises,  for  the  purpose  of  going  to  and  coming 
from  said  works,  and  transporting  machinery,  tools,  im- 
plements, and  supplies  for  said  works,  and  of  transport- 
ing said  substances  to  a  market,  and  the  right  to  lay 
pipes  to  conduct  oil,  and  the  right  to  dispose  of  said  sub- 
stances, and  of  transferring  to  their  grantees  thereof  the 
same  rights  as  are  herein  reserved  to  the  parties  of  the 
first  part;  but  not  to  destroy  or  injure  any  crops  grow- 
ing upon  or  any  improvements  on  said  premises,  such 
as  buildings,  trees,  vines,  roads,  inclosures,  without 
making  just  compensation  for  such  injury  or  destruc- 
tion. Beserving  also  to  the  parties  of  the  first  part  the 
right  of  way  for  a  road  or  roads  over  and  across  said 
premises,  for  the  use  of  tenants  or  vendees  of  adjoining 
and  other  lands  of  said  rancho."  The  party  referred  to 
in  the  notice  of  October  25th^  as  having  made  an  offer 
of  one  hundred  thousand  dollars,  was  F.  J.  Whaley, 
with  whom  Carpentier  and  Steinbach  had  entered  into 
an  agreement  on  October  21st,  by  the  terms  of  which 
they  agreed  to  sell  to  him  the  property  and  rights  de- 
scribed in  the  lease  to  Dietz,  for  the  sum  of  one  hun- 
dred thousand  dollars,  "subject  to  the  pre-emption  right 
of  Alfred  C.  Dietz,  as  contained  in  the  indenture  of 
lease  between  Horace  W.  Carpentier  and  Kudolph  Stein- 
bach, dated  the  twentieth  day  of  December,  A.  D.  1881." 
By  the  terms  of  this  agreement,  the  purchaser  was  to  pay 
ten  thousand  dollars  when  possession  was  delivered  on 
July  1,  1883,  and  the  balance  in  certain  installments 
named,  but  it  was  provided  that  "the  title  of  the  said 
right  is  to  be  retained  by  the  first  party  until  perform- 
ance." On  November  25,  1882,  Carpentier  and  Stein- 
bach notified  Whaley  that  they  had  given  Dietz  the 
notice  required  in  the  lease  to  him  on  October  25th,  that 
the  thirty  days  allowed  him  in  which  to  exercise  his 
option   had   expired   November   24th,    and   that   ^f^k^^^Ip 
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elected  not  to  purchase.  On  December  12^  1882,  Dietz 
was  notified  that  Carpentier  and  Steinbach  had  sold  the 
property  and  rights  described  in  his  lease^  and  that  his 
lease  would,  therefore,  terminate  on  July  1,  1883,  at 
which  time  they  would  require  of  him  to  quit  and  sur- 
render up  the  possession  of  the  premises.  The  deed 
from  Carpentier  and  Steinbach  to  Dietz  was  recorded 
November  27,  1882.  Whaley  conveyed  aU  his  right, 
title,  and  interest  to  the  defendant  on  October  28,  1882, 
and  the  latter  has  thus  far  complied  with  all  the  terms 
of  the  agreement  vnth  Carpentier  and  Steinbach. 

The  first  matter  presented  for  consideration  is  the 
question  as  to  the  effect  of  these  conveyances  and  no- 
tices. It  is  claimed  by  respondent,  that,  '^on  the  twenty- 
fourth  day  of  October,  1882,  and  before  the  deed  to  Dietz 
of  November  23,  1882,  the  Mission  Transfer  Company 
had  acquired,  through  the  assignment  of  the  contract 
with  Whaley,  the  general  right  over  the  entire  tract  to 
the  mineral  oils  and  asphaltum  in  the  ground,  to  the 
right  of  entry  upon  the  whole  tract  to  mine  and  explore 
for  oils  and  asphaltum,  with  the  right  of  way  over  every 
part  of  it  for  the  transportation  of  the  oils,  and  every 
other  right  which  was  necessary  to  the  enjoyment  of 
the  interest  which  they  had  acquired.  They  therefore 
had  this  right  before  the  deed  to  Dietz  was  made,  and 
whatever  estate  or  interest  in  the  particular  four-hun- 
dred-acre tract  he  obtained  by  that  deed  was  subject  to 
the  rights  of  the  Mission  Transfer  Company,  under  the 
agreement  of  Carpentier  and  Steinbach  with  Whaley.'' 
We  cannot  agree  with  respondent  in  this  contention. 
Under  his  agreement  with  Carpentier  and  Steinbach, 
and  the  notice  which  they  gave  him,  Dietz  had  the  right 
to  purchase  the  property  at  any  time  before  November 
25,  1882.  The  thirty  days'  notice  was  served  on  him 
on  October  25,  1882.  This  gave  him  to  and  including 
November  24th  in  which  to  exercise  his  option.  While 
he  was  thus  in  possession  of  the  land  under  his  lease, 
and  er^titled  to  purchase,  the  owners  of  the  land,  by  a 
deed  of  grant,  bargain,  and  sale,  conveyed  a  part  of  the 
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rancho  to  him  for  the  consideration  of  two  thousand 
four  hundred  dollars.  So  long  as  the  owners  of  the 
land  were  willing  to  convey  four  hundred  acres  of  the 
entire  tract,  nobody  could  be  heard  to  complain,  so  far 
as  Dietz  was  concerned.  If  Whaley  or  the  Transfer 
Company  had  any  ground  of  complaint,  it  was  against 
Carpentier  and  Steinbach.  The  contract  between  these 
parties  could  in  no  way  bind  Dietz.  He  became  the 
owner  of  the  four  hundred  acres  before  the  expiration 
of  the  time  within  which  he  was  required  to  exercise 
his  option,  and  the  fact  that  his  grantors  had  entered 
into  an  agreement  for  the  sale  of  an  interest  in  the  prop- 
erty to  Whaley  could  not  deprive  him  of  the  benefit  of 
his  agreement  and  his  conveyance.  We  do  not  see  how 
the  defendant  can  be  heard  to  complain,  unless  it  be 
held  that  plaintiff  was  bound  to  purchase  the  entire 
tract  of  twenty  thousand  acres,  or  none  at  aU, — a  propo- 
sition which  cannot  be  maintained. 

Our  conclusion,  therefore,  on  this  branch  of  the  case 
is  that  the  defendant  acquired  no  right  by  virtue  of  its 
purchase  from  Carpentier  and  Steinbach  to  use  the  land 
in  controversy  for  the  purpose  of  operating  an  oil  plant, 
in  developing,  transporting,  and  storing  oil  found  on 
other  portions  of  the  rancho.  Its  right  in  this  regard 
is  acquired  solely  through  the  exceptions  and  reserva- 
tions found  in  the  deed  to  plaintiff,  and  the  conveyance 
to  it  by  Carpentier  and  Steinbach.  It  has  the  right  to 
go  upon  the  land  in  controversy  under  those  exceptions 
and  reservations  for  the  purposes  therein  named,  but 
its  operations  under  the  terms  of  the  deed  must  be  con- 
fined to  the  four-hundred-acre  tract.  The  plaintiff's 
grant  conveyed  to  him  the  absolute  title  to  the  four- 
hundred-acre  tract,  with  the  exception  of  the  oil,  asphal- 
tum,  and  other  kindred  mineral  substances  therein,  and 
the  right  reserved  to  erect  machinery,  sink  wells,  etc, 
on  aaid  tract 

It  is  contended  by  appellant  that  the  exceptions  and 
leservations  in  the  deed  to  Dietz  do  not  give  the  defend- 
ant the  right  to  go  upon  the  four-hundred-acre  tract  for    i 


98  DiETz  i;.  Mission  Tbansfsb  Co.  [95  OaL 

the  purpose  of  developing  oil,  and  that,  as  the  evidence 
shows  there  is  no  oil  on  that  portion  of  the  ranch,  the 
defendants  have  no  right  there;  but  the  plain  meaning 
of  the  language  used  in  the  deed  does  not  support  this 
theory.  The  terms,  "sink  wells,  bore,  tunnel,  dig  for/' 
certainly  mean  the  right  to  develop.  The  fact,  if  it  be 
a  fact,  that  there  are  no  oil  croppings  on  the  surface, 
will  not  prevent  defendant  from  digging,  tunneling,  eta, 
to  ascertain  whether  any  exist* below  the  surface.  How 
much  tunneling,  boring,  digging,  etc.,  may  be  done  by 
the  defendant  for  the  purpose  of  developing  oil  cannot 
be  determined  in  advance.  "All  that  can  be  said  in 
that  regard  is,  that  they  would  be  held  to  a  reasonable 
exercise  of  the  right  to  develop  the  [oil]  water."  (Pain- 
ter  V.  Pasadena  L.  <&  W.  Co.,  91  CaL  86.) 

The  defendant  pleaded  in  bar  of  plaintiff's  cause  of 
action  a  judgment  entered  in  the  superior  court  of  the 
city  and  county  of  San  Francisco,  on  June  30,  1884,  in 
an  action  between  Steinbach,  Carpentier,  and  the  Mis- 
sion Transfer  Company,  plaintiffs,  and  Dietz,  Hill,  and 
Adams,  defendants.  The  plaintiffs  in  that  action  al- 
leged all  the  facts  we  have  stated  above  in  relation  to  the 
transactions  between  the  various  parties,  excepting  the 
fact  of  the  conveyance  from  Carpentier  and  Steinbach 
to  Dietz,  and  claimed  that  Dietz  had  lost  all  rights  un- 
der his  lease  from  Carpentier  and  Steinbach  by  failure 
to  purchase  within  the  thirty  days  following  the  notice 
given,  and  by  virtue  of  the  provisions  of  the  lease  re- 
quiring him  to  quit  and  deliver  possession  on  July  1, 
1883,  but  nevertheless  he  was  unlawfully  holding,  and 
claiming  the  right  to  hold,  possession  of  the  land  for 
ihe  purpose  of  extracting  oils,  etc.,  and  although  demand 
Lad  been  made  he  had  refused  to  permit  the  respondent 
to  enter  upon  the  land  for  the  purpose  of  exploring,  de- 
veloping, or  extracting  the  oil  therefrom.  In  his  answer 
10  this  claim,  Dietz  denied  that  he  had  lost  his  rights 
under  the  lease,  and  insisted  that  he  was  still  entitled 
to  retain  possession  of  the  lands  for  the  purposes  named 
therein.     The  court's   findings   of  fact  were  confined  to 
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the  matters  averred  in  the  complaint  and  denied  in  the 
answer,  and  its  conclusion  of  law  was,  that  '^said  grant 
or  license  to  said  Dietz,  and  all  the  rights  and  privileges 
thereunder,  did  actually  and  ipso  facto  cease  and  deter- 
mine on  the  first  day  of  July,  1883."  It  is  true  the 
court  decreed  that  the  plaintiflF  was  entitled  to  judgment 
restraining  the  defendants  from  hindering,  delaying,  or 
preventing  the  Transfer  Company  "from  entering  into 
and  occupying  all  and  singular  the  lands  and  premises 
and  from  erecting  and  constructing  thereupon  buildings, 
tanks,  pipe  lines,  machinery,  and  other  apparatus,  and 
from  drilling  and  sinking  wells,"  but  this  provision 
must  be  read  in  connection  with  the  issues  made,  and 
the  court's  findings  of  fact  and  conclusion  of  law.  If 
the  plaintiffs  in  that  action  had  alleged  in  general  terms 
the  ultimate  fact  of  their  right  to  the  possession  of  the 
land  for  the  purposes  named,  the  contention  of  respond- 
ent would  doubtless  be  soimd.  This  they  did  not  do, 
but  preferred  to  set  forth  specifically  the  facts  upon 
which  Dietz  had  acquired  the  right  to  possession  of  the 
land  for  the  purpose  of  exploring  for  oil,  and  the  rea- 
sons why  such  right  had  ceased  to  exist.  Dietz  was  not 
bound  to,  and  did  not  in  fact  attempt  to,  go  beyond  tho 
case  made  by  the  complaint.  The  only  thing  consid- 
ered and  determined  in  the  case  was  the  right  of  Dietz 
to  retain  possession  of  the  land  under  his  lease  from 
Carpentier  and  Steinbach,  and  for  the  purposes  therein 
specified.  In  this  case  another  and  entirely  different 
question  is  presented,  namely,  plaintiff's  right  to  the 
possession  as  owner  in  fee  of  a  part  of  the  tract.  The 
question  as  to  his  right  to  extract  oil  from  the  land,  or 
any  part  of  it,  is  not  here  involved;  he  makes  no  such 
claim;  nor  does  he  dispute  the  right  of  the  respondent 
to  occupy  any  portion  of  the  land  for  the  purpose  of 
taking  oil  therefrom,  provided  oil  exists  therein.  He 
insists  that  no  oil  exists  in  this  four-hundred-acre  tract 
owned  by  him,  and  for  that  reason  the  respondent  has 
no  right  to  be  there  at  all. 

On  May  29,  1886,  Dietz  and  Hill,  by  a  deed  of  gra^Q^Tp 
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bargaiii,  and  sale,  oonveyed  to  the  respondent  all  their 
right,  title,  and  interest  in  and  to  '^all  the  buildings, 
tanks,  derricks,  pipes,  pipe  lines,  fixtures,  and  all  other 
personal  property  whatsoever,''  situated  upon  any  por- 
tion of  the  rancho.  Upon  a  further  consideration  of  the 
terms  of  this  instrument,  and  the  circumstances  under 
which  the  deed  was  made,  we  are  oonvinced  that  it  con- 
veyed to  the  defendant  not  merely  pipes,  tanks,,  derricks, 
buildings,  etc.,  as  personal  property,  but  that  the  transfer 
necessarily  carried  with  it  the  right  to  operate  the  same 
in  the  manner  they  theretofore  had  been  operated  by 
the  defendant  That  such  was  the  intention  of  the  par- 
ties we  think  is  clear  from  the  language  of  the  deed. 
^^Granted,  bargained,  sold,"  are  words  usually  employed 
in  instruments  conveying  real  property.  The  instru- 
meiit  speaks  of  pipes,  pipe  lines,  and  fixtures.  The  term 
ptp^  line  evidently  means  something  different  from  pipes, 
and  conveys  the  idea  of  a  line  of  pipe  running  upon  or 
in  iiie  earth,  carrying  with  it  the  right  to  the  use  of  the 
soil  izL  which  it  is  placed.  The  use  of  the  phrase  ''other 
personal  property''  does  not  militate  against  the  con- 
struction we  place  upon  the  deed.  Some  of  the  things 
mentioned  are  shown  to  be  affixed  to  the  soil  and  a  part 
of  the  realty.  The  phrase  referred  to  covers  simply 
personal  property  not  previously  mentioned,  but  of  the 
same  kind  or  nature.  It  certainly  would  not  be  con- 
tended that  the  words  ''other  personal  property"  would 
include  the  cattle  and  other  stock  running  on  the  rancho. 

In  view  of  what  has  just  been  said,  it  is  unnecessary 
for  us  to  consider  the  question  of  title  by  adverse  pos- 
session. The  deed  referred  to  conveyed  the  plant  as  it 
existed  on  the  four-hundred-acre  tract  in  1886,  and  it  is 
not  claimed  that  any  right  by  adverse  possession  to  any 
additional  property  has  been  acquired  since  that  time. 
The  evidence  shows  that  the  plant  which  defendant  now 
claims  the  right  to  operate  is  substantially  the  same  as 
it  was  on  May  29,  1886. 

Our  conclusions  upon  the  whole  case  are:  1.  That  the 
conveyance  from  Carpentier  and  Steinbach  ta  defendant 

Digitized  by  v.: 


June,  1892.]     Distz  i;.  Mission  Transfxb  Co.  101 

does  not  invest  the  latter  with  authority  to  use  the  land 
in  controversy  for  the  purpose  of  pumping  or  storing 
oil  found  in  other  portions  of  the  twenty-thousand-acre 
tract,  but  that  the  interest  acquired  by  plaintiff  through 
his  deed  from  Carpentier  and  Steinbach  is  subject  to 
the  right  of  the  defendant  on  the  four-hundred-acre 
tract  only  to  take  and  do  the  things  named  in  the  excep- 
tions and  reservations  contained  in  the  deed  of  Novem- 
ber 23,  1882;  2.  That  the  judgment  of  June,  80,  1884,  is 
not  a  bar  to  plaintiff's  cause  of  action;  3.  That  by  the 
deed  of  May  29,  1886,  from  Dietz  and  Hill  to  defendant, 
the  latter  became  the  owner  of  all  the  ''buildings,  tanks, 
derricks,  pipes,  pipe  lines,  fixtures,"  on  the  land  in  con- 
troversy, and  all  other  personal  property  of  a  similar 
nature  connected  therewith,  and  the  right  to  occupy 
sufficient  land  for  the  use  of  said  property,  for  the  pur- 
poses and  in  the  manner  it  had  theretofore  been  oper- 
ated by  the  defendant;  4.  That  defendant  is  not  confined 
in  its  operations  to  portions  of  the  land  in  controversy 
where  oil  is  found  upon  the  surface  only,  but  that  it  is 
entitled  to  go  upon  any  portion  of  the  land,  and  use  any 
reasonable  means  to  enjoy  the  exceptions  and  reserva- 
tions named  in  the  deed  of  November  28d. 

Upon  the  evidence  the  court  properly  found  that 
plaintiff  could  not  maintain  ejectment;  but  the  decree 
awards  to  the  defendant  greater  rights  and  privileges 
than  it  is  entitled  to.  As  some  of  the  findings,  however, 
are  not  warranted  by  the  evidence,  we  could  not,  with- 
out making  new  findings,  direct  a  modification  of  the 
judgment. 

The  judgment  and  order  are  reversed. 

MoFabland^  J.,  Shaepbtxin^  J.,  and  Gabouttb,  J., 
oonouned* 

Habbibon,  J.,  concurring. — ^I  concur  in  reversing  the 
order  and  judgment  appealed  from,  and  I  also  concur  in 
the  opinion  of  Mr.  Justice  Paterson^  except  in  that  por- 
tion thereof  wherein  he  holds  that  the  deed  to  the  re- 
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spondent  of  May  29,  1886,  carried  with  it  the  right  to 
operate  and  use  the  property  therein  conveyed  for  the 
purpose  and  in  the  manner  it  had  been  theretofore  oper- 
ated by  the  defendant,  and  also  the  right  to  occupy  suffi- 
cient land  for  the  purpose  of  such  use  and  operation. 
The  instrument  itself  purports  to  be  nothing  more  than 
a  transfer  of  the  interest  of  the  plaintiflF  and  Hill  "in 
and  to  the  buildings,  tanks,  derricks,  pipes,  pipe  lines, 
fixtures,  and  all  other  personal  property"  that  was  then 
or  at  any  other  time  upon  the  twenty-thousand-acre 
tract  of  land.  There  is  nothing  in  the  instrument 
which  requires  a  construction  to  be  given  to  it  that  will 
include  more  than  is  expressed  in  the  words  of  the  de- 
scription, nor  is  there  any  evidence  of  surrounding  cir- 
cumstances which  justifies  an  inference  that  the  parties 
to  the  instrument  had  in  their  minds  any  other  property 
than  that  which  is  described,  or  that  it  was  their  inten- 
tion to  transfer  any  right  in  addition  to  the  property 
therein  specified.  With  the  exception  of  "pipe  lines," 
the  terms  of  description  used  in  the  instrument  are  pe- 
culiarly applicable  to  personal  property,  and  the  subse 
quent  clause,  "and  all  other  personal  property,"  shows 
that  only  personal  property  was  intended.  A  '^building," 
without  any  qualification  or  other  term  of  description, 
is  essentially  personal  property,  and  in  this  state  es- 
pecially it  is  frequently  the  subject  of  sale  and  transfer 
as  personal  property.  Whether  in  any  instance  it  is 
other  than  personal  property  by  virtue  of  its  being  at- 
tached to  the  soil  is  a  question  of  fact  to  be  determined 
from  the  circumstances  of  that  case.  (Miller  v.  Wad- 
dingham,  91  Cal.  379.)  Even  if  any  of  the  buildings 
that  were  upon  the  land  in  question  had  been  so  affixed, 
they  would  have  passed  by  the  subsequent  term  "fix- 
tures," which  was  doubtless  used  to  obviate  the  possi- 
bility of  any  dispute  concerning  the  character  of  the 
property  transferred.  Although  the  title  to  fixtures  wil] 
pass  under  a  grant  of  the  realty,  it  is  not  the  rule  that 
the  realty  or  right  to  its  use  will  pass  under  a  transfer 
of  the  fixtures.     In  the   absence  of   any  other  evidence, 
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the  use  of  the  term  "fixtures"  in  the  instrument  would 
be  limited  to  the  fixtures  themselves,  and  would  imply 
that  they  were  to  be  severed  and  taken  away.  A  sale  of 
the  "trees"  upon  a  tract  of  land  is  not  a  transfer  of  the 
land  itself,  and  gives  to  the  grantee  merely  the  permis- 
sion to  go  upon  the  land  for  the  purpose  of  removing 
the  trees;  and  the  transfer  of  buildings  or  other  im- 
provements upon  land  is  not  within  the  statute  of  frauds, 
and  may  be  made  by  parol. 

The  use,  in  the  instrument,  of  the  words  "grant,  bar- 
gain, and  sell,"  does  not  vary  the  construction  to  be 
given  to  it  These  terms  are  expressly  limited  therein 
to  the  "interest"  of  the  grantors  in  the  property  de- 
scribed, and  the  other  terms  "transfer  and  set  over," 
which  are  used  therein  instead  of  the  word  "convey," 
have  reference  exclusively  to  personalty. 

It  is  held  that  a  conveyance  of  a  "mill"  or  a  "wharf* 
or  a  "well"  or  a  "bridge"  will,  without  the  use  of  any 
term  expressly  descriptive  of  real  estate,  pass  the  land 
connected  therewith,  upon  the  principle  that  in  such  a 
case  the  land  is  an  essential  element  of  the  thing  de- 
scribed, and  passes  by  the  use  of  a  term  which  is  suffi- 
ciently comprehensive  to  include  it.  So,  too,  when  a 
oonveyance  is  made  of  a  "dwelling-house"  or  a  "bam," 
and  it  is  shown  that  the  parties  to  the  transaction  were 
negotiating  in  reference  to  the  place,  including  the  land 
on  which  the  structure  was  situated,  it  is  held  that  the 
land  will  pass.  Such  construction  rests  upon  the  prin- 
ciple that  when  land  is  occupied  or  improved  by  a 
structure  designed  for  a  particular  purpose,  which  com- 
prehends a  practical  enjoyment  aud  use  of  the  land,  and 
in  which  the  land  is  of  subordinate  consideration  to  that 
of  the  purpose,  a  term  which  is  descriptive  of  the  pur- 
pose to  which  the  land  is  appropriated  will  be  as  apt  for 
a  conveyance  of  the  land  as  would  a  description  of  the 
land  itself.     (Johnson  v.  Rayner,  6  Gray,  110.) 

Tliere  is  nothing,  however,  in  the  term  "building," 
or  in  any  of  the  terms  used  in  the  present  instrument, 
which  can  be  said  to  be  descriptive  of  any  purpose  or 
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use  in  which  the  land  is  an  essential  element  for  its  en- 
joyment; nor  does  the  record  in  the  present  case  disclose 
the  nature  or  character  of  the  '^buildings''  or  ^'fixtures" 
intended  by  the  transfer,  or  throw  any  light  upon  the 
circumstances  attending  the  transaction;  and  in  the  ab- 
sence of  such  evidence,  there  is  no  warrant  for  giving 
to  the  terms  of  the  instrument  any  other  than  their 
ordinary  construction.  It  does  appear,  however,  from 
the  record  that  Dietz  had  been  the  lessee  from  Oarpen- 
tier  and  Steinbach  of  the  entire  tract  of  twenty  thousand 
acres,  and  had  made  improvements  upon  the  portions 
outside  of  the  four-hundred-acre  tract  involved  in  this 
controversy,  and  it  is  as  consistent  to  suppose  that  the 
terms  used  were  intended  to  have  reference  to  the  im- 
provements, outside  of  the  four-hundred-acre  tract  It 
also  appears  that  after  the  deed  to  Dietz  of  this  four- 
hundred-acre  tract,  the  defendant  had  erected  the  im- 
provements in  question  within  the  boundaries  of  that 
tract.  Whether  these  structures  were  of  such  a  charac- 
ter as  to  become  fixtures,  and  thus  belong  to  Dietz,  or 
whether  they  were  of  a  temporary  character,  does  not 
appear,  but  the  use  of  the  term  '^fixtures"  in  the  instru- 
ment of  transfer,  in  addition  to  the  term  'Hbuildings,'' 
would  imply  that  the  buildings  themselves  had  not  be- 
come fixtures. 

It  is  not  shown  whether  the  pipe  lines  were  upon  thi^ 
ground  or  imbedded  beneath  its  surface;  nor  whether  oi 
to  what  extent  they  were  used  as  conduits  for  oil  from 
without  the  four-hundred-acre  tract  If  these  pipe  lines 
were  part  of  a  continuous  conduit,  or  were  imbedded  be- 
neath the  surface  of  the  ground,  the  effect  of  their  con- 
veyance would  be  to  create  an  easement  in  the  ground 
for  their  use,  and  to  authorize  their  continuance  in  the 
same  position  for  such  use,  with  the  right  to  the  defend- 
ant to  enter  upon  the  land  for  necessary  repairs,  but  the 
transfer  to  it  of  the  other  property  named  in  the  instru- 
ment gave  to  it  no  right  to  occupy  the  land  for  its  use, 
and  the  plaintiff  had  the  right  to  maintain  this  action 
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ioT  the   purpose   of  remoying  the   defendant  from   the 
land  held  by  it  for  the  purposes  of  suoh  use. 

Db  Havxn,  J.,  ooncurring. — I  concur  in  the  forego- 
ing opinion  of  Mr.  Justice  Harrison. 


CNo.  ISSST.      In  Bank.— June  18,  1892.] 

THE    OITY    OF    SANTA    ORITZ,    RBSFOTOBirr,    v. 
JAMES  ENRIQHT  bt  al.,  AppmLANTS. 

JBlfXirailT     DOUAIN— CONDIMNIHO     USB     OF     WATBB— MUITXCZPAL     OOBTOBA- 

TZONB — C0H8TITUTIOHAL  Ljkw — Gbnijul  Lawb. — Section  1001  of  the 
ClTll  Code  and  section  1288  of  the  Code  of  CItII  Procedure  prOTldlng  for 
the  acqaleltlon  of  private  property  by  "any  person,  without  further 
legislative  action,**  through  the  exercise  of  the  right  of  eminent  domain* 
for  the  use  of  "canals,  aqueducts,  flumes,  ditches,  or  pipes  for  conduct- 
ing water  for  the  use  of  the  Inhabitants  of  any  county,  incorporated  dty, 
or  dty  and  county,  Tillage,  or  town,*'  are  general  laws  within  the  mean- 
ing of  section  6  of  article  XL  of  the  constitntlOB,  proTldlng  that  dttes 
shall  be  subject  to  and  controlled  by  general  laws,  and  are  applicable  to 
municipal  corporations  formed  before,  as  well  as  to  those  formed  after, 
the  adoption  of  the  constitution  of  1879. 

Id.  —  NacBBSiTT  —  Dibtakcb  of  Supply  —  Nbabbb  Watbbb  Owbbd  bt 
Watbb  CouFixT — INSTBUCTIONB. —  Where  the  eTldenoa  shows  that 
the  waters  of  a  creek  from  which  a  water  company  reoelTeB  Its  supply 
are  Insufllclent  in  quantity  to  supply  the  wants  of  the  Inhabitants  of  a 
dty  to  which  the  company  furnishes  the  water,  during  the  summer 
months,  and  a  portion  of  them  are  also  inferior  in  quality,  and  that  the 
population  of  the  city  Is  steadily  increasing,  and  that  the  waters  of  the 
Ptream  sought  to  be  condemned  by  the  city  are  excellent  in  quality, 
and  abundant  in  quantity,  and  of  suffldent  elcTatlon,  the  fact  that  the 
stream  sought  to  be  taken  Is  further  from  the  dty  than  the  streams 
from  which  the  water  company  take  their  supply,  although  a  matter 
to  be  considered,  is  not  controlling  upon  the  question  of  necessity,  and 
where  the  Instructions  of  the  court  as  to  the  power  to  condemn,  and  the 
necessity  claimed  to  exist,  are  correct,  It  Is  not  error  to  refuse  instme- 
tlons  predicated  controUingly  upon  the  question  of  distance,  and  upon 
the  power  of  the  dty  to  condemn  the  waters  owned  by  the  water 
company. 

Uk  —  Watbb  Rights  —  Pbxtatb  Lands  —  Rzpabxak  Ownbbbhxp  — Apfbo- 
FBZATiON. — A  riparian  proprietor  of  prirate  lands  cannot  meqnlrs  any 
right  in  the  waters  of  the  stream  by  mere  appropriation. 

Id. — Public  Lands — Pbbsumption — Burdbn  of  Pboof. — ^Whert  It  does 
not  appear  whether  the  lands  through  which  a  stream  ran  at  the  timt 
when  a  riparian  proprietor  claims  to  bare  acquired  a  right  by  appropri- 
ation were  prlyate  or  public  property.  It  will  not  bt  prBBOiMd  that  thay 
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were  public  landB,  but  the  burden  of  proTlng  that  they  were  euch  lands 
deyolTes  upon  the  claimant. 

Id.  —  EYiDBiffca  —  PsBSCBiPTim  Bight  —  Noricn  Claixiiig  Wjltmr  — 
EaaOR  wiTHOtJT  PsBJUDicn  —  PBBsnicPTioif  UPON  Afpbal.  —  Where 
the  evidence  showed  without  conflict  that  the  defendant  had  acquired 
a  prescriptive  right  to  the  use  of  the  waters  of  the  creek  sought  to  be 
condemned,  and  the  Jury  were  fully  and  fairly  Instructed  in  reference 
thereto,  It  must  be  assumed,  upon  appeal,  that  the  Jury  allowed  the  value 
of  the  prescriptive  right,  and  the  action  of  the  trial  court  in  excluding 
a  notice  which  had  been  posted  up  in  a  conspicuous  place  by  the  defend- 
ant's grantor  at  the  place  whero  the  water  was  diverted,  and  which 
tended  to  show  that  the  defendant  claimed  the  right  to  divert  the  water 
adversely  to  all  other  claimants,  although  erroneous,  is  not  prejudicial. 

Id.  —  EviDBNCB  —  Efpbct  op  Ibbioation  —  Qualification  op  Ezpbbt. — 
In  a  proceeding  to  condemn  land,  it  is  proper  for  the  court  to  exclude 
the  testimony  of  a  witness  as  to  his  opinion,  as  an  expert,  as  to  the  efCect 
of  irrlgstlon  upon  the  lands  owned  by  the  defendant,  where  it  appesrs 
that  the  experience  of  the  witness  had  been  confined  to  another  county, 
and  he  had  never  been  upon  the  land  in  question,  except  for  a  period  of 
one  day  in  the  winter,  and  It  was  not  shown  that  the  conditions,  as  to 
the  climate,  soil,  topography,  and  rainfall,  were  the  same  in  the  county 
where  the  land  was  situated  as  they  were  in  the  county  where  the  wit 
ness  resided. 

Id. — Judicial  Noticb  —  Compaxison  or  Conditioicb  ih  DirrBBBNT  Coun- 
ties.— The  court  will  not  take  Judicial  notice  whether  the  conditions 
as  to  climate,  soil,  topography,  and  rainfall  are  the  same  in  one  county 
as  in  another. 

Appeax  from  a  judgment  of  the  Superior  Court  of 
Santa  Cruz  County,  and  from  an  order  denying  a  new 
trial. 

The  following  are  the  fifth  and  sixth  instructions  re- 
quested by  the  defendants  and  refused  by  the  court :  5. 
It  is  a  fact  admitted  in  this  case  that  the  Santa  Cruz 
Water  Company  is  a  'corporation  organized  for  the  pur- 
pose of  supplying  the  city  of  Santa  Cruz  and  its  inhab- 
itants with  pure,  fresh  water,  and  that  said  company 
has  acquired,  and  now  holds  title  to,  and  the  right  to 
divert,  the  waters  of  Major's  Creek  and  both  branches 
of  Branciforte  Creek,  for  the  purpose  of  so  supplying 
said  city  and  its  inhabitants.  In  view  of  this  admitted 
fact,  the  court  instructs  you  that  the  city  of  Santa  Cruz 
has  the  power  to  acquire  from  said  company  the  waters 
of  said  streams,  either  by  purchase  or  condemnation; 
and  if  you  find,  from  the  evidence,  that  the  waters  from 
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said  streams  are  sufiScient  to  supply  said  city  and  the 
inhabitants  thereof  with  water,  and  you  further  find 
that  both  said  streams  are  in  much  closer  proximity 
to  said  city  than  Laguna  Creek,  and  that  they  can  be 
brought  into  and  distributed  through  said  city  at  less 
expense  than  the  waters  of  Laguna  Creek,  then  the  court 
instructs  you  that  the  taking  and  acquisition  of  the  wa- 
ters of  Laguna  Creek  is  not,  within  the  meaning  of  the 
law,  necessary;  and  you  will  find  a  verdict  for  the  de- 
fendants. 6.  If  the  jury  find,  from  the  evidence,  that  the 
waters  of  Laguna  Creek,  at  the  point  at  which  it  is  pro- 
posed to  divert  them,  are  eleven  miles  distant  from  the 
city  of  Santa  Cruz,  and  they  further  find  that  much 
nearer  than  this  to  said  city  are  the  waters  of  Major's 
Creek,  and  of  both  branches  of  Branciforte  Creek,  and 
that  said  Major's  Creek  and  Branciforte  Creek  afford  a 
perennial  flow  of  pure,  fresh  water,  sufBcient  to  supply 
said  city  and  its  inhabitants  with  pure,  fresh  water,  and 
the  jury  further  find  that  the  waters  of  Major's  Creek  . 
and  Branciforte  Creek  have  already  been  diverted  and 
appropriated  to,  and  are  being  used  for,  the  purpose  of 
supplying  said  city  and  the  inhabitants  thereof  with  wa- 
ter, then  the  court  instructs  you  that  the  acquisition  of 
the  waters  of  Laguna  Creek  is  not  necessary  for  the  sup- 
ply of  said  city  and  its  inhabitants,  and  the  jury  will 
find  a  verdict  for  the  defendants.  Further  facts  are 
stated  in  the  opinion  of  the  court. 

D.  M.  Delmas,  and  Joseph  H,  Shirm,  for  Appellants. 

The  court  erred  in  excluding  evidence  of  the  acts  done 
in  1873  by  the  defendant  Enright's  predecessor,  Gushee, 
the  then  owner  of  the  land,  for  the  purpose  of  appropri- 
ating the  waters  of  Laguna  Creek  to  his  use.  In  order 
for  defendant  Enright  to  make  out  his  title  by  prescrip- 
tion, it  was  necessary  for  him  to  prove  that  the  right  to 
the  diversion  and  use  of  the  water  had  been  asserted 
from  the  beginning  under  a  claim  of  title,  with  the 
knowledge  and  acquiescence  of  the  person  having  a 
prior   right      (American  Co.  v.  Bradford,  27  CaL  361.) 
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The  lejeeted  evidence  was  material  and  relevant  to  prove 
that  the  right  had  been  so  asserted.  {Alta  Land  Co.  v. 
Hancock,  85  OaL  219,  228,  224;  20  Abl  St  Rep.  217; 
Frederick  v.  Dickey,  91  Cal.  858.)  There  was  error  in  the 
court's  refusal  to  grant  defendant's  instruction  relating  to 
the  rights  acquired  by  him  and  his  predecessors  as  prior 
appropriators  of  the  waters  of  Laguna  Creek;  and  in  in- 
structing the  jury  that  rights  to  water  cannot,  in  this 
state,  be  acquired  by  appropriation.  {Kimball  v.  Oearhart, 
12  OaL  27;  De  Necochea  v.  Curtis,  80  CaL  397  ;J?wrroti;«  v. 
Burrows,  82  OaL  564;  Artman  v.  Dixon,  13  Oal.  38.)  The 
presumption  of  law  is  that  in  1872  and  1873,  when  these 
rights  of  appropriation  are  claimed  to  have  had  their 
origin,  the  lands  through  which  this  stream  ran  were 
public  lands  of  the  United  States.  (Burdge  v.  Smith, 
14  Cal.  380;  Smith  v.  Doe,  16  CaL  101.)  There  is  noth- 
ing in  the  record  to  show  that  at  the  time  of  the  appro- 
priation of  the  waters  of  this  creek  by  defendant's 
predecessor,  Gushee,  the  creek  ran  ^^through  private 
property."  Upon  public  lands  of  the  United  States, 
water  rights  may  be  acquired  by  appropriation.  (Bur- 
rows V.  Burrows,  82  CaL  564;  De  Necochea  v.  Curtis,  80 
CaL  397;  Kimball  v.  Oearhart,  12  CaL  27.)  The  court 
erred  in  rejecting  the  testimony  of  the  witness  Ray  upon 
the  question  of  irrigation,  and  its  effects  upon  the  land 
in  question,  and  whether  or  not  the  soil  was  benefited 
by  it,  as  he  was  clearly  an  expert  and  entitled  to  testify, 
(EUis  V.  Tone,  68  OaL  289 ;  Buffum  v.  Harris,  5  R  I.  243 ; 
Code  Civ.  Proc.,  sec  1870,  subd.  9.)  An  expert,  as  the 
word  imports,  is  one  having  had  experience.  (Ardesco 
Oil  Co.  V.  OUson,  63  Pa.  St  146 ,  Nelson  v.  Sun  Mut.  Ins. 
Co.,  71 N.  T.  463 ;  Page  v.  Parker,  40  N.  H.  59 ;  Dickenson 
V.  Inhabitants,  13  Gray,  650.)  Eminent  domain  is  the 
right  of  the  people  or  government  to  take  private  prop- 
erty for  public  use.  (Code  Civ.  Proc.,  sec.  1237 ;  OUmsr 
Y.  Lime  Point,  18  CaL  229 ;  Beetm^n  v.  R.  R.  Co.,  3  Paige, 
46;  8  Story  on  Constitution,  p.  117.)  Statutes  for  the 
exercise  of  the  right  of  eminent  domain  are  strictly  con- 
Btrued.      (Spring  Valley  W.  W.  v.  San  Mateo  W.  W.,  64 
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CaL  131 ;  Rensselaer  etc.  Co.  v.  Davis,  43  N.  T.  146.)  The 
power  of  eminent  domain  is  to  be  strictly  construed, 
(San  Francisco  W.  Co.  v.  Alameda  W.  Co.,  36  Cal.  639.) 
To  justify  the  exercise  of  the  right,  a  necessity  to  invade 
the  private  domain  for  the  benefit  of  the  public  must 
be  clearly  shown.  (Jordan  v.  Woodward,  40  Me.  323 ; 
Angell  on  Watercourses,  sec  469;  Lewis  on  Eminent 
Domain,  sec  393;  Paid  v.  Detroit,  32  Mich.  108,  119.)- 
Hence,  if  sufficient  property  have  already  been  taken 
from  the  region  of  private  domain  and  dedicated  to 
supply  the  public  use,  more  than  that  cannot  be  taken. 
More  than  is  necessary  would  be  mere  cumulation,  and 
such  cumulation  is  never  permitted.  (Spring  Valley 
W.  W.  V.  San  Mateo  W.  W.,  64  Oal.  1Z3;  Southern  Pacific 
R.  R.  Co.  V.  Raymond,  53  Cal.  228 ;  Olmstead  v.  Proprie- 
tors, 46  N.  J.  L.  495,  500;  Lecone  v.  Police  Jury,  20  La. 
Ann.  308.)  Li  order  to  justify  the  taking,  it  is  not  suf- 
ficient to  show  that  it  is  necessary  in  the  carrying  out 
of  a  given  scheme.  That  the  scheme  itself  is  one  neces- 
sary for  the  public  use  must  also  be  established.  (People 
V.  Brighton,  20  Mich.  71 ;  Mansfield  etc.  Co.  v.  ClarJc,  23 
Mich.  619 ;  Orand  Rapids  etc.  R.  R.  Co.  v.  Driele,  24  Mich. 
409;  Powers  s  Appeal,  29  Mich.  509.)  Whether  the  im- 
provement was  necessary,  was  a  question  for  the  jury. 
(Houghton  v.  Huron  Copper  Min.  Co.,  57  Mich.  647.) 

Fox  &  Kellogg,  and  W.  D.  Storey,  for  Respondent 

There  was  no  error  in  the  refusal  of  the  court  to 
give  the  instructions  asked  for  by  the  defendant.  The 
charge  of  the  court  must  be  taken  as  a  whole.  (Davis 
V.  Button,  78  Cal.  247;  People  v.  Lee  Chuck,  78  CaL  315.) 
The  charge  of  the  court,  taken  as  a  whole,  is  full, 
protects  the  rights  of  the  defendants  to  the  extreme 
limit  of  the  law,  and  each  and  every  sentence  of  it  is 
supported  by  the  decisions  of  this  oourt,  as  will  be  seen 
be  reference  to  the  following  cases  and  pages:  Cran- 
doll  V.  Woods,  8  CaL  141,  142;  Ferrea  v.  Knipe,  28  Cal. 
341;  87  Amu  Dec.  128;  Ellis  v.  Tone,  58  OaL  289;  Lua  v. 
Hoggin,  69  Cal,  256-259 ;  Learned  v.  Tangemen,  66  Cal., 
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834;  Union  Water  Company  y.  Crary,  25  CaL  504;  85  Am. 
Dec  145;  Amercan  Company  v.  Bradford,  27  Cal.  861- 
867;  Davis  v.  Oale,  32  CaL  27;  91  Am.  Dec  554;  Hanson 
V.  McCue,  42  CaL  810 ;  10  Am.  Rep.  299 ;  Anaheim  Water 
Co.  V.  Semirtropic  Water  Co.,  64  CaL  185 ;  Feliz  v.  Los 
Angeles,  68  CaL  73 ;  Thomas  v.  England,  71  CaL  456 ; 
AUa  Land  and  Water  Co.  v.  Hancock,  85  Cal.  223,  224; 
20  Am.  St.  Eep.  217.  The  court  correctly  laid  down 
the  law  on  the  subject  of  necessity.  {City  of  Pasadena 
V.  Stimson,  91  CaL  288 ;  State  v.  Mayor  etc.,  23  AtL  Eep. 
129.)  A  municipal  corporation  has  the  right  to  ac- 
quire property  by  condemnation  for  any  of  the  pur- 
poses mentioned  in  section  1238  of  the  Code  of  Civil 
Procedure.  (City  of  Pasedena  v.  Stimson,  91  CaL  S88; 
State  V.  Mayor  etc.,  23  AtL  Eep.  129.) 

Patebson,  J. — ^This  is  an  action  to  condemn  the  wa- 
ters of  Laguna  Creek,  a  small  stream  in  Santa  Cruz 
County,  for  the  purpose  of  supplying  the  wants  of  plain- 
tiff and  its  inhabitants.  The  defendant  Enright  is  the 
owner  of  a  tract  of  land  lying  below  the  point  of  the 
proposed  diversion,  and  bounded  on  the  northwest  for 
about  three  miles  by  the  creek.  The  defendant  Enright 
claims  that  there  is  neither  any  authority  nor  any  ne- 
cessity for  the  exercise  of  the  power  of  eminent  domain; 
but  that  if  such  authority  exist,  he  is  entitled  to  com- 
pensation for  the  injury  he  will  sustain,  not  only  as  a 
riparian  proprietor,  but  as  a  prior  appropriator  and 
owner  by  prescription.  The  jury  found  in  favor  of  the 
plaintiff  on  the  main  issues,  and  assessed  the  defendant 
Enright's  compensation  at  eight  thousand  dollars,  and 
the  damages  to  be  paid  to  each  of  the  other  defendants 
who  claimed  some  interest  in  the  property  at  one  dollar. 

The  defendants  Enright  and  Sylva  moved  for  a  new 
trial,  the  motion  was  denied,  and  they  have  appealed 
from  the  order  and  from  the  judgment. 

It  may  be  conceded,  for  the  purposes  of  this  decision, 
that  the  charter  of  the  city  of  Santa  Cruz  confers  no  au- 
thority upon  the  municipal  authorities  to  condemn  water 
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for  the  xiae  of  the  inhabitants  of  the  city.  Its  warrant 
for  the  exercise  of  the  power  is  found  in  the  constitution 
and  general  laws  of  the  state.  Section  6  of  article  XI. 
of  the  constitution  provides  that  "cities  or  towns  here- 
tofore or  hereafter  organized,  and  all  charters  thereof 
framed  or  adopted  by  authority  of  this  constitution, 
shall  be  subject  to  and  controlled  by  general  laws."  Sec- 
tion 1001  of  the  Civil  Code  provides  that  "any  person 
may,  without  further  legislative  action,  acquire  private 
property  for  any  use  specified  in  section  1238  of  the 
Code  of  Civil  Procedure,  either  by  consent  of  the  owner, 
or  by  proceedings  had  under  the  provisions  of  ...  . 
the  Code  of  Civil  Procedure."  Section  1238  of  the  Code 
of  Civil  Procedure  provides  that  the  right  of  eminent 
domain  may  be  exercised  in  behalf  of  the  following  uses, 

"3 canals,    aqueducts,    flumes,    ditches,    or    pipes 

for  conducting  water  for  the  use  of  the  inhabitants  of 
any  county,  incorporated  city,  or  city  and  county,  village, 
or  town." 

These  provisions  of  the  codes  are  "general  laws,"  ap- 
plicable to  municipal  corporations  which  were  formed 
before,  as  well  as  to  those  which  were  formed  after,  the 
adoption  of  the  constitution  of  1879.  {Thomason  v. 
Ashworth,  73  Cal.  73 ;  People  v.  Henshaw,  76  Cal.  446 ; 
Pasadena  v.  Stimson,  91  Cal.  238.)  In  the  case  last  cited, 
our  chief  justice,  speaking  for  the  whole  court,  said: 
'It  follows,  therefore,  that  under  this  general  law,  —  gen- 
oral  in  the  fullest  and  widest  sense  of  the  term,  —  any 
public  or  private  corporation,  or  any  natural  person, 
may,  for  any  of  the  uses  defined  in  section  1238  of  the 
Code  of  Civil  Procedure,  acquire  private  property  with- 
out the  consent  of  the   owner But  the   mode  of 

exercising  the  power  of  eminent  domain,  and  the  con- 
ditions upon  which  it  may  be  invoked,  are  no  part  of 
municipal  organization.  They  are  the  subject  of  gen- 
eral laws,  applicable  to  every  person  alike,  and  the  legis- 
lature has  no  power  to  make  arbitrary  discriminations 
in  this  respect  between  different  classes  of  persons." 
Although  the  precise  point  to  which  these  remarks  were 
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addressed  in  that  case  was  the  right  of  the  legislature  to 
impose  upon  cities  of  the  fifth  and  sixth  classes  the  dut; 
of  making  an  effort  to  agree  with  the  owner  as  a  condi- 
tion precedent  to  the  exercise  of  the  power  of  eminent 
domain,  jet  the  principles  there  announced  are  as  ap- 
plicable to  the  questions  before  us  herein*  If  section 
1001  of  the  Civil  Code  and  section  1238  of  the  Code  of 
Civil  Procedure  are  general  laws  for  one  purpose,  they 
are  general  laws  for  all  purposes  within  the  scope  of 
their  provisions;  and  the  act  of  March  19,  1889,  which 
is  also  a  general  law,  provides  how  indebtedness  for  such 
works  may  be  incurred  and  paid  by  municipal  corpora- 
tions.      (Stats.  1889,  p.  399.) 

The  court  did  not  err  in  refusing  to  give  the  fifth  and 
sixth  instructions  proposed  by  the  defendant  relating 
to  the  question  of  necessity.  The  evidence  shows  that 
the  waters  of  the  creeks  from  which  the  Santa  Cruz 
Water  Company  receives  its  supply  are  insufficient  in 
quantity,  and  a  portion  of  them  inferior  in  quality. 
They  are  nearer  the  city  than  Laguna  Creek,  and  in  the 
winter  season  afford  an  abundant  supply  of  water;  but 
in  the  summer  months  a  large  portion  of  the  city  is  left 
without  water  sufficient  for  domestic  purposes,  and  the 
population  of  the  cily  is  steadily  increasing.  Distance 
is,  of  course,  a  matter  to  be  considered,  but  it  is  not 
controlling. 

One  of  the  engineers  testified  as  follows:  ^'There  are 
four  elements  to  be  considered  in  determining  the  avail- 
ability of  a  stream  for  supplying  a  city:  1.  Quality;  2. 
Quantity;  3.  Elevation;  and  4.  Distance.  The  waters 
of  the  Laguna  Creek  are  excellent  in  quality.  Their 
quantity  is  abundant.  Their  elevation  is  sufficient;  and 
their  distance, — ^it  is  the  nearest  source  of  supply  to 
said  city,  after  Major's  Creek  and  both  branches  of 
Branciforte  Creek." 

The  instructions  of  the  court  on  the  questions  as  to 
the  power  to  condemn,  and  the  necessity  claimed  to  ex- 
ist, were  full,  clear,  and  correct,  and,  as  there  was  n^ 
error  in  the  rulings  of  the  court  in  admitting  or  exdud- 
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ing  evidence,  we  are  dearly  satiafied  that  the  judgment, 
80  far  as  this  branch  of  the  case  is  concerned,  should  be 
affirmed. 

It  is  daimed  that  the  court  erred  in  instructing  the 
jury  that  the  defendant  could  not  acquire  any  right  in 
the  waters  of  the  creek  by  mere  appropriation.  This 
contention  cannot  be  sustained.  (Alta  Land  Co.  v.  Han- 
cock,  86  Cal.  223;  20  Am.  St  Rep.  217.)  It  does  not  ap- 
pear whether  the  lands  through  which  the  stream  ran  at 
the  time  defendant  claims  to  have  acquired  his  right  of 
appropriation  were  private  or  public  property.  If  they 
were  public  lands  of  the  United  States  at  that  time,  we 
think  it  devolved  upon  the  defendant  to  show  that  fact. 
It  is  contended  that  the  presumption  of  law  is,  that  in 
1878  the  lands  were  public  lands  of  the  United  States, 
and  Burdge  v.  Smith,  14  Cal.  880,  and  Smith  v.  Doe,  15 
CaL  101,  are  cited  in  support  of  the  proposition.  We 
do  not  think  such  a  presumption  can  be  indulged  in 
favor  of  the  defendant  upon  his  claim  of  right  by  appro- 
priation. The  decisions  in  the  cases  referred  to  were 
based  upon  the  provision  in  the  act  of  March  26,  1856, 
for  the  protection  of  settlers,  and  to  quiet  land  titles, 
which  reads  as  follows:  ''All  lands  in  this  state  shall  be 
deemed  and  regarded  as  public  lands,  until  the  legal  title 
is  shown  to  have  passed  from  the  government  to  private 
parties.'^ 

During  the  examination  of  Gushee,  defendant's  gran- 
tor, a  notice  signed  by  Gushee,  and  dated  April  14,  1873, 
stating  that  said  Gushee  claimed  the  water  flowing  in 
Laguna  Creek  to  the  extent  of  125  inches  under  a  four- 
inch  pressure,  for  irrigation  and  domestic  purposes,  was 
offered  in  evidence,  and  upon  objection  of  the  plaintiff, 
was  excluded,  to  T^ch  ruling  the  defendant  excepted. 
The  defendants  offered  to  show  that  the  notice  had  been 
posted  in  a  conspicuous  place  at  the  point  where  Gushee 
subsequently  built  his  flume  and  diverted  the  waters  of 
the  creek,  and  that  within  ten  days  a  copy  of  the  notice 
was  recorded.  The  offer  was  rejected,  and  the  defend- 
ants again  excepted*     We  think  this  ruling  of  thet  court 
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was  erroneous.  The  notice  was  admissible  on  the  ques- 
tion of  title  by  prescription.  It  tended  to  show  that  de- 
fendant claimed  the  right  to  divert  the  water  adversely 
to  all  other  claimants.  In  view  of  the  undisputed  evi- 
dence, however,  we  do  not  see  how  the  error  could 
operate  to  the  prejudice  of  the  defendant.  As  stated  by. 
counsel  himself,  in  discussing  another  proposition,  'Hhe 
case  was  such  as  to  leave  no  room  for  any  possible  doubt 
on  the  part  of  the  jury.  The  evidence  upon  the  adverse 
character  of  the  diversion  and  use  of  the  water  by  the 
defendant  and  his  predecessor,  Gushee,  for  a  period  of 
over  fifteen  years,  was  all  one  way.  There  was  no  conflict 
on  the  subject,  —  nothing  which  could  leave  any  room 
for  doubt.  The  witness  Gushee,  the  original  owner,  tes- 
tified: The  diversion  of  the  water,  for  the  purposes 
that  I  have  mentioned,  has  been  continued  by  me  unin- 
terruptedly from  the  time  I  commenced  in  1873  or  1874 

until  I  sold  the  land  to  Enright I  diverted  that 

water  from  the  beginning,  under  a  claim  of  right,  openly 
and  notoriously.  All  my  neighbors  knew  of  it,  I  sup- 
pose. No  one  ever  objected  to  my  doing  so.  I  claimed 
that  right  as  against  everybody  else  on  the  stream.' 
The  defendant  Enright  testified  that  'he  had  continued 
to  divert  and  use  upon  said  land  the  waters  of  Laguna 
Creek,  by  means  of  the  flume  and  ditch  mentioued;  that 
said  use  had  been  uninterrupted,  open,  notorious,  under 
a  claim  of  right  against  the  whole  world.'  No  witness 
whatever  was  called  to  contradict  this,  or  to  show. that 
the  use  of  the  water  was  by  pern^ssion,  expressed  or 
implied,  or  was  otherwise  than  adverse."  There  is  not 
a  word  of  evidence  in  the  record  tending  to  impeach 
this  statement.  It  is  not  claimed  that  Gushee  diverted 
the  water  under  a  license  from  any  one.  Gushee  stated 
that  he  had  no  grant  from  any  owner  of  the  land  upon 
the  stream  to  divert  the  water,  nor  any  permission  from 
any  one  to  do  so.  Under  these  circumstances,  the  de- 
fendant was  entitled  to  an  instruction  directing  the  jury 
to  find  that  he  had  fully  sustained  by  proof  his  alle- 
gation of  title  by  adverse  use,  and  it  would  have  been 
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error  if  such  an  instruction  had  been  refused.  The 
evidence  being  all  one  way  —  there  being  no  room  for 
doubt,  as  stated  —  on  the  question  of  adverse  use  of  the 
water,  we  think  the  ruling  of  the  court  could  not  pos- 
sibly operate  to  the  prejudice  of  the  defendant.  The 
evidence  offered  would  have  been  superfluous;  it  could 
have  added  nothing  to  the  case  which  the  defendant  had 
already  made  on  that  subject.  The  jury  were  fully  and 
fairly  instructed  upon  all  of  the  questions  involved  in 
the  defendant's  title  by  prescription,  and  we  must  as- 
sume that  they  properly  considered  the  evidence  relat- 
ing thereto,  and  included  in  their  assessment  of  damages 
the  value  of  defendant's  prescriptive  right. 

We  cannot  say  that  the  court  erred  in  excluding  the 
testimony  of  the  witness  Ray,  called  on  behalf  of  the 
defendant.  He  was  requested  to  give  his  opinion  as  an 
expert  as  to  the  effect  of  irrigation  upon  the  lands  owned 
by  the  defendant.  Counsel  for  plaintiff  objected  to  the 
question,  on  the  ground  that  the  witness  was  not  shown 
to  be  competent  to  testify.  It  appeared  that  the  experi- 
ence of  the  witness  had  been  confined  to  the  county  of 
Santa  Clara,  and  that  he  had  never  been  upon  the  tract 
of  land  owned  by  the  defendant,  except  for  a  period  of 
one  day  in  the  winter  prior  to  the  time  of  the  trial.  To 
entitle  the  witness  to  testify,  it  ought  to  have  been  shown 
that  the  conditions  as  to  climate,  soil,  topography,  and 
rainfall  were  the  same  in  the  mountains  of  Santa  Cruz 
as  they  were  in  the  southern  part  of  Santa  Clara  County, 
where  the  witness  resided.  The  court  cannot  take  judi- 
cial notice  of  such  matters. 

We  have  carefully  examined  the  instructions  given 
to  the  jury,  and  while  there  are  two  or  three  sentences 
obnoxious  to  criticism,  when  considered  independent  of 
the  context,  we  think  the  charge  of  the  court  fairly  pre- 
sented the  law  applicable  to  the  questions  involved,  and 
that  the  jurors  were  not  misled  by  the  expressions  criti- 
cized by  appellant 

Judgment  and  order  affirmed. 
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MoFasulsd,  J.y  Shabpstxik,  J.,  Db  IUyms,  J.,  and 
Oabouttb,  J.y  ooncurred* 

Habbison,  J.,  did  not  partioipate  in  the  forcing 
decision. 

Behearing  denied. 


CNo.  14408.      In  Ba]ik.--Jiine  18»  1898.] 

THOMAS  ALVAEADO,  Appellant,  v.  W.  H.  NOED- 
HOLT  BT  AL.,  Rbspondbnts. 

ADTBB8I  Possession  —  Co-tbnan«¥  —  Qubstionb  of  Fact.  —  Wbsther  a 
party,  claiming  title  to  land  by  adyerse  poiaeeslon,  antered  Into  tha 
possesBlon  acknowledging  himself  to  be  a  co-tenant,  or  whether  he  en* 
tered  claiming  the  whole  title,  and  whether  his  possession  thereafter 
was  adverse  and  of  such  notoriety  that  his  alleged  co-tenants  most  bs 
presumed  to  have  known  of  his  excluslye  ownership,  are  questions  of  fact 
for  the  trial  court  to  determine  from  all  the  circumstances. 

Id. — Byidbncs  of  Oustbb  of  Co-tsnant  —  Emtbt  ukdbb  Adminibtbatob's 
Dbbd-— NoTicB  of  Bxclusiyb  Ownbbship. — Byidence  that  the  defend- 
ants in  an  action  of  ejectment,  and  their  predecessors,  received  all  Che 
rents  of  the  property,  and  paid  all  taxes  assessed  against  it,  for  over 
twenty  years,  and  paid  all  street-improTement  assessments  charged 
thereon,  and  that  the  predecessor  of  the  defendants  entered  nnder  an 
administrator's  deed  of  the  land,  and  always  claimed  to  be  the  owner  of 
the  property,  and  that  his  claim  was  open  and  notorious,  and  generally 
known  to  the  community,  warrants  the  court  in  finding  an  ouster  of 
alleged  co-tenants,  and  that  they  had  notice  of  his  claims  of  excluslTS 
ownership,  and  that  his  possession  was  adverse  to  them. 

Id. — Statutb  of  Limitations — Disabiutt —  Imfanct  —  SusPBNBioir  of 
Statute — Where  a  person  who  could  have  maintained  an  action  to 
recover  her  interest  in  land  during  her  lifetime  dies,  the  running  of  the 
statute  of  limitations  is  not  suspended  during  the  minority  of  one  who 
claims  the  property  under  the  decedent. 

Patent  —  Bjbctmbnt  —  Bvidence  —  Offbb  of  Pboof — Publication  of 
NoTicB  of  Subvbz  aftbb  Patbnt — Objectionb  to  Subvbt. — ^An  offer 
by  the  plaintiff,  in  an  action  of  ejectment  to  recover  land  within  the 
former  pueblo  of  Los  Angeles,  to  prove  that  there  was  no  publication  of 
notice  of  the  survey  and  plat  upon  which  was  based  the  patent  to  tho 
city  of  Los  Angeles,  under  which  the  defendant  claims,  prior  to  the  Is- 
suance of  the  patent,  and  that  the  United  States  surveyor-general  pub- 
lished notice  of  the  prior  survey  after  the  patent  was  Issued,  and  that 
the  city  made  objections  to  the  survey,  which  were  overruled,  it  being 
admitted  that  the  city  authorities  did  not  then  know  of  the  issuance  of 
the  patent,  and  that  they  afierward  demanded  Its  deUvezy,  la  properly 
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f«lMted.  Such  eridMiet  doe«  not  show  «  non-accepUnce  of  the  patent 
by  the  dty,  or  that  It  did  not  paaa  the  legal  title,  although  a  eubaequent 
patent  for  the  aame  land  waa  laaued  and  deliyered  to  the  city. 

iBl — BlTBCT    OF    PaTBHT — RbCOBD— YbBTING    OF    TlTLB — PRESUMPTION    OF 

▲CCBPTAXCB. — When  a  United  BUtea  patent  la  signed,  sealed,  and  re- 
corded in  the  records  of  the  land-office,  the  title  to  the  land  therein  de- 
scribed la  tranaferred  to  the  grantee,  as  far  as  the  goTernment  is 
concerned,  and  its  acceptance  by  the  grantee  will  be  concluBlvely  pre- 
aomed,  unless.  Immediately  upon  knowledge  of  ita  issue,  his  refusal  to 
aeoept  It  is  explicitly  declared,  and  such  refusal  Is  communicated  to  the 
land-office. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Lee  A  Scott,  for  Appellant 

Kordholt  entered  into  possession  under  the  adminis- 
trator's deed  purporting  to  convey  the  interest  of  the 
widow  in  the  whole  lot,  but  that  interest  was  an  undi- 
vided half,  as  the  property  was  owned  by  Alvarado  during 
his  marriage,  and  therefore  presumed  to  be  community 
property.  {Meyer  v.  Kinzer,  12  Cal.  247 ;  73  Am.  Dec. 
688 ;  FuOer  v.  Ferguson,  26  CaL  546 ;  Tolman  v.  Smith,  85 
CaL  280.)  A  person  remaining  in  possession,  after  en- 
tering under  a  claim  of  title  of  which  he  is  co-tenant 
with  another,  cannot  deny  the  common  source  of  title, 
nor  defend  himself  by  proving  that  the  paramount  title 
is  in  a  third  person.  (Freeman  on  Cotenancy  and  Par- 
tition, sees.  152,  168;  Weaver  v.  Wible,  25  Pa.  St  270;  64 
Am.  Dec  696.)  And  his  possession  will  inure  to  the 
benefit  of  his  co-tenants  out  of  possession,  so  as  to  ripen 
their  right  into  a  title,  if  it  is  in  another;  and  it  is  im- 
material whether  the  deed  under  which  he  enters  does 
in  fact  pass  any  interest  (Park  Comm'rs  v.  Coleman, 
108  HI.  691.)  And  where  the  person  entering  as  tenant 
in  common  acquires  a  true  title  from  a  third  person, 
such  tenant  in  possession  cannot  use  the  title  so  ob- 
tained to  keep  the  other  out,  but  the  latter  is  entitled 
to  be  let  into  possession,  and  then  the  former  may  make 
his  title  available  by  appropriate  action.     {Olney^  Sawi 
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yer,  54  Cal.  379 ;  Bomheimer  v.  Baldwin,  42  Cal.  34 ;  Bego 
V.  Van  Pelt,  65  Cal.  254.)  Plaintiff  and  his  predecessors 
in  interest  did  not  lose  their  title  by  abandonment,  as 
the  doctrine  of  abandonment  only  applies  where  there 
has  been  a  mere  naked  possession  without  title.  {Ferris 
V.  Coover,  10  Cal.  631 ;  Davis  v.  Perley,  30  Cal.  630 ;  Daven- 
port V.  Turpin,  43  Cal.  602.)  The  fact  of  abandonment 
must  be  affirmatively  shown,  and  the  proof  must  be 
clear.  (Coming  v.  Troy  etc.,  40  N.  Y.  191;  Moon  v.  Rol-- 
hns,  36  Cal.  333;  95  Am.  Dec  181;  Keane  v.  Cannovan, 
21  Cal.  293.)  It  was  not  necessary  to  prove  an  ouster, 
as  the  plaintiff's  complaint  alleged  adverse  exclusive 
possession  and  a  refusal  to  allow  plaintiff  to  enter,  which 
was  not  denied,  but  on  the  contrary  the  answer  repudi- 
ated the  plaintiff's  title.  (Freeman  on  Cotenancy  and 
Partition,  sec.  292;  Oreer  v.  Tripp,  56  Cal.  212.)  There 
was  no  evidence  offered  to  show  what  claim  Nordholt 
made  when  he  first  took  possession,  excepting  what  may 
be  inferred  from  the  fact  that  he  went  into  possession 
of  the  lot  after  receiving  the  first  deed.  The  law  will 
presume  that  every  man  having  a  right  of  entry  or  pos* 
session  enters  or  occupies  according  to  his  title.  (Free- 
man on  Cotenancy  and  Partition,  sees.  221,  222,  241^ 
Bath  V.  Valdez,  70  Cal.  350.)  And  to  overturn  this  pre- 
sumption, there  must  be  clear  proof  to  the  contrary. 
(Freeman  on  Cotenancy  and  Partition,  sec.  167.)  The 
deed  to  Mrs.  Nordholt  vested  the  interest  conveyed  as 
community  property,  as  the  amendment  of  1889  to  sec- 
tion 164  of  the  Civil  Code  is  not  retroactive.  (Tolman 
v.  Smith,  85  Cal.  280.)  An  actual  ouster  was  necessary 
in  order  to  start  the  statute  of  limitations  in  motion 
against  Nordholt's  co-tenants.  (Angell  on  Limitations, 
sec.  420;  Freeman  on  Cotenancy  and  Partition,  sec.  232; 
Carpentier  v.  Webster,  27  Cal.  524 ;  Beaton  v.  Son,  32  CaL 
481 ;  Packard  v.  Johnson,  51  Cal.  545 ;  Aguirre  v.  Alexan- 
der, 58  Cal.  21;  Coleman  v.  Clements,  23  Cal.  247;  Read- 
ing's Case,  1  Salk.  392;  1  Coke,  199  b;  Van  Bibber  v. 
Frazier,  17  Md.  436 ;  Marr  v.  Gillian,  1  Cold.  488 ;  Camr 
^au  V.  Campau,  44  ilich.  31.)     It  is  not  sufficient .  tliat 
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Nordholt's  possession  was  adverse;  for  there  may  be  ad- 
verse holding  by  a  tenant  in  common  without  an  ouster, 
and  likewise  there  may  be  an  ouster  without  an  adverse 
Ix>ssession.  Both  must  exist  to  start  the  statute.  (Mil- 
ler V.  Myers,  46  Cal.  535 ;  Coleman  v.  Clements,  23  Cal. 
245 ;  Carpentier  v.  Webster,  27  Cal.  524 ;  Greer  v.  Tripp, 
66  Cal.  209;  Packard  v.  Johnson,  51  Cal.  545,  57  Cal.  180; 
Aguirre  v.  Alexander,  58  Cal.  21 ;  linger  v.  Mooney,  63  Cal. 
586 ;  49  Am.  Rep.  100 ;  Warfield  v.  Lindell,  30  Mo.  272 ;  77 
Am.  Dec.  614.)  The  entry  under  a  deed  for  the  whole 
from  a  tenant  in  common  to  a  stranger,  where  the  grantor 
claims  to  be  sole  owner,  is  notice  to  the  co-tenants  out  of 
possession  of  the  adverse  claim,  and  constitutes  an  ouster. 
{Unger  v.  Mooney,  63  CaJ.  586 ;  49  Am.  Rep.  100;  Bath  v. 
Valdez,  70  Cal.  350.)  But  a  deed  from  a  tenant  in  common, 
purporting  to  convey  only  the  interest  of  the  grantor,  has 
never  been  deemed  sufficient  to  put  the  co-tenants  upon 
inquiry  as  to  the  claim  of  the  grantee  entering  under  such 
a  conveyance.  (Bath  v.  Valdez,  70  Cal.  350 ;  Trenouth  v. 
Gilbert,  63  Cal.  404 ;  Freeman  on  Cotenancy  and  Partition, 
sec  225 ;  Edwards  v.  Bishop,  4  N.  Y.  61 ;  Purcell  v.  Wilson, 
4  Gratt.  16 ;  Eolley  v.  Hawley,  39  Vt  525 ;  94  Am.  Dec.  350 ; 
Northrop  v.  Wright,  24  Wend.  221 ;  Busch  v.  Huston,  75  111. 
*343 ;  Van  Bibber  v.  Frazier,  17  Md.  436 ;  Hume  v.  Long,  53 
Iowa,  299.)  The  record  of  a  deed  is  constructive  notice 
only  to  subsequent  purchasers  and  incumbrancers  from 
the  grantor;  and  where  a  recorded  deed  for  the  whole  is 
taken  by  a  tenant  in  common  in  possession,  it  is  not 
notice  to  his  co-tenants  of  an  adverse  claim.  (Leach  v. 
Beatties,  33  Vt.  199 ;  Page  v.  Branch,  97  K  C.  97 ;  Holley 
\,  Hawley,  39  Vt.  525 ;  94  Am.  Dec.  350.  See  also  Cloud 
V.  Webb,  4  Dev.  290 ;  Culver  v.  Rhodes,  87  N.  Y.  348 ; 
Boman  Catholic  Archbishop  of  San  Francisco  v.  Ship- 
man,  79  Cal.  295,  296.)  Until  the  tenant  out  of  posses- 
sion has  notice  that  the  possession  of  his  co-tenant  has 
become  hostile,  it  will  be  deemed,  in  law,  to  have  been 
amicable,  "notwithstanding  the  tenant  in  possession 
may,  in  fact,  have  been  holding  adversely."  (Miller 
V.  Myers,  46  Cal.  535»)     In  order  to  relieve  the/^dve 
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claimant  from  this  rale  or  presumption  of  law,  it  is 
necessary  for  the  court  to  find  notice  to  the  other  joint 
owner,  and  this  will  never  be  done  in  the  absence  of 
actual  notice,  where  there  is  bad  faith  shown.  (Mc' 
Cracken  v.  San  Francisco,  16  CaL  686 ;  Wilson  v.  Atkin^ 
son,  77  Cal.  486 ;  11  Am.  St  Rep.  299 ;  Snydor  v.  Palmer, 
29  Wis.  249;  Austin  v.  Barrett,  44  Iowa,  488;  Bender 
V.  Stewart,  75  Ind.  88.)  We  refer  the  court  also  to  the 
following  cases,  as  bearing  upon  the  question  of  ouster 
and  adverse  claims:  Coleman  v.  Clemsnts,  28  Cal.  245; 
Owen  V.  Morton,  24  Cal.  873 ;  Carpentier  v.  Mendenhall, 
28  Cal.  484;  87  Am.  Dec  135;  Carpentier  v.  Webster,  27 
Cal.  524 ;  Carpentier  v.  Gardiner,  29  Cal.  160 ;  Seaton  v. 
Son,  32  CaL  481;  Oreer  v.  Tripp,  66  Cal.  209;  Aguirre 
v.  Alexander,  68  Cal.  21 ;  McNiel  v.  Congregational  Society, 
66  Cal.  106 ;  Ttdly  v.  TuUy,  71  CaL  341 ;  Watson  v.  Sutro, 
86  CaL  500 ;  Jones  v.  Throckmorton,  57  Cal.  368 ;  Roach  v. 
Caraffa,  85  Cal.  436 ;  McClure  v.  Colyear,  80  Cal.  378 ;  CW- 
der'sEstate,  81  CaL  571 ;  Van  Bibber  v.Frazier,  17  Md.436 ; 
HaH  V.  Gregg,  10  Watts,  186;  36  Am.  Dec  166.  The 
rule  is,  that  a  tenant  in  common  cannot  acquire  title  by 
adverse  possession,  unless  there  has  been  such  an  ouster 
of  his  co-tenants  as  to  entitle  them  to  bring  ejectment 
against  him.  (Day  v.  Davis,  64  Miss.  253.)  The  long- 
possession  of  Nordholt  ought  not  to  entitle  his  succes- 
sors to  any  consideration,  as  he  never  purchased  the 
whole  property  in  good  faith,  and  never  believed  that 
he  was  the  owner  of  more  than  an  undivided  interest 
therein.  {Williams  v.  Sutton,  43  CaL  74.  See  also  PhiU 
lips  V.  Gregg,  10  Watts,  158 ;  36  Am.  Dec.  158 ;  Bolton  v. 
Hamilton,  2  Watts  &  S.  296 ;  87  Am.  Dec.  509 ;  Austin  v. 
Barrett,  44  Iowa,  488;  Sydnor  v.  Palmer,  29  Wis.  249; 
Kathan  v.  Rockwell,  16  Hun,  90 ;  Culver  y.  Rhodes,  87  N.  Y. 
348 ;  Busch  v.  Huston,  75  HI.  343 ;  Cooley  v.  Porter,  24 
W.  Va.  125;  Tulloch  v.  Worrall,  49  Pa.  St  133;  Challe- 
fovjc  V.  Ducharme,  4  Wis.  554;  Holley  v.  Hawley,  39  Vt 
525;  94  Am.  Dec.  350;  Purcell  v.  Wilson,  4  Gratt  16; 
Edwards  v.  Bishop,  4  N.  Y.  61 ;  Roberts  v.  Morgan,  30  Vt 
S2^i  Hunt  V.  Hunt,  3  Met.  175;  37  Am.  Dec  130;  Camr 
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pau  V.  Campau,  44  Mich.  81.)  One  of  Nordholt's  co- 
tenants  waa  a  minor  during  the  greater  part  of  his 
occupation,  and  became  of  age  within  five  years  prior  to 
the  commencement  of  the  action.  The  rule  is,  that  an 
infant  is  not  chargeable  with  notice  of  the  adverse  claim 
of  his  co-tenanty  and  the  period  of  his  infancy  is  not 
counted  in  determining  whether  the  adverse  possession 
has  continued  a  sufficient  length  of  time  to  justify  the 
presumption  of  an  ouster.  (Northrop  v.  Marquam,  16 
Or.  493.)  A  short  possession  prior  to  the  death  of  the 
minor's  ancestor  is  not  sufficient  proof  of  an  adverse  pos- 
session. (Day  V.  Davis,  64  Miss.  253.)  It  thus  appear- 
ing that  there  was  a  minor  tenant  in  common  whose 
rights  were  not  barred  by  Nordholt's  possession,  and  the 
latter  being  a  co-tenant  with  him,  his  minority  protected 
all  his  co-tenants  out  of  possession,  and  therefore  the  stat- 
ute of  limitations  did  not  begin  to  run  against  plaintiff 
or  any  of  his  grantors  until  within  five  years  prior  to  the 
commencement  of  the  action.  (McOee  v.  Hall,  26  S.  C. 
179 ;  Lahijfe  v.  Smart,  1  Bail.  192 ;  Faysouz  v.  Prather,  1 
Nott  &  McC.  298 ;  9  Am.  Dec.  691 ;  Grey  v.  Givens,  2  Hill 
Ch.  613.)  The  city  refused  to  accept  the  patent  of  Au- 
gust 9,  1866,  by  protesting  against  the  survey,  which  had 
excluded  several  hundred  acres  of  land  confirmed  to  it. 
This  patent,  therefore,  never  having  been  actually  deliv- 
ered, and  having  been  issued  contrary  to  law,  and  hav- 
ing also  been  followed  by  the  issuance  and  delivery  of 
another  patent  in  strict  conformity  with  the  statute,  was 
void,  and  the  true  patent  was  that  of  August  4,  1875. 
(Le  Bay  v.  Clayton,  2  Saw.  495 ;  2^  Roy  v.  Jamison,  3  Saw. 
369.) 

Stephen  M.  White,  and  Shinn,  Edgerton  dk  Ling,  for 
Bespondents. 

The  plaintiff  will  not,  in  any  event,  be  entitled  to  re- 
cover, unless  he  establishes,  prima  facie,  a  valid  title  to 
the  property.  (Busenius  v.  Coffee,  14  Oal.  93.)  When 
the  plaintiff  relies  upon  his  title  as  the  basis  of  his  right 
to  recover  possession,  and  fails  to  establish  it,  judgment 
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is  properly  rendered  against  him.  (Talhert  v.  Hopper, 
42  CaL  397.)  Although  a  prior  possession  is  sufficient 
to  entitle  a  party  to  recover  in  an  action  of  ejectment 
against  a  mere  intruder,  or  a  person  subsequently  enter- 
ing without  lawful  right,  if  the  action  to  recover  the 
prior  possession  be  brought  within  a  reasonable  time, 
yet  if  there  has  been  delay  in  bringing  the  suit,  the 
animus  revertendi  must  be  shown,  and  the  delay  must 
be  satisfactorily  accounted  for,  or  the  possessor  may  be 
deemed  to  have  abandoned  his  claim  to  the  possession. 
(Tyler  on  Ejectment,  723.)  Where  no  title  appears  on 
either  side,  a  prior  possession,  though  short  of  the  statu- 
tory bar,  will  prevail  over  a  subsequent  possession  which 
has  not  ripened  into  a  title,  provided  the  prior  posses- 
sion be  under  a  claim  of  right,  and  not  voluntarily 
abandoned.  {Bledsoe  v.  Simms,  53  Mo.  309 ;  Bequette  v. 
Caulfield,  4  Cal.  278;  60  Am.  Dec.  615.)  The  question 
of  abandonment  was  peculiarly  a  matter  for  the  deter 
mination  of  the  judge  who  tried  the  case.  It  involved 
an  examination  as  to  the  intention  of  the  plaintiff's  pre- 
decessors when  they  left  the  property  in  1855.  This 
issue  was  determined  adversely  to  appellant,  and  such 
determination  is,  under  all  the  circimistances,  final. 
(Keane  v.  Cannovan,  21  Cal.  303;  Bell  v.  Bed  Bock  Co., 
36  Cal.  217;  Moon  v.  Bollins,  36  Cal.  337;  95  Am.  Dec. 
181.)  As  the  evidemse  showed  that  Nordholt  had  been 
in  possession  of  the  land,  either  personally  or  through 
his  successors,  and  that  he  and  his  heirs  had  received 
all  the  rents  of  tlu^  property  in  controversy,  from  the 
date  of  the  administrator's  deed  to  the  time  of  trial,  and 
had  paid  all  taxo^,  a  sufficient  notice  of  the  adverse  claim 
was  proven.  (FnH^rnaD  on  Cotenancy  and  Partition,  sec 
242 ;  Bath  v.  Valdez,  70  Cal.  359 ;  Oglesby  v.  Eollister,  76 
Cal.  141  ;  9  Am.  St.  Rep.  177 ;  Packard  v.  Moss,  68  Cal. 
123 ;  Lefavour  v.  Iloman,  3  Allen,  354 ;  Frederick  v.  Gray, 
10  Serg.  &  R.  182 ;  Kaysar  v.  Evans,  30  Pa.  St  509 ;  Hub- 
hard  V.  Wood,  1  Sneod,  286 ;  Dikeman  v.  Parrish,  6  Pa.  St. 
227;  47  Am.  Do<i.  455;  Jackson  v.  Whiibeck,  6  Cow.  633; 
16  Am.  Dec  454;   Harmon  v.  James,  7  Smedes  &  M.  Ill; 
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45  Am.  Dec.  296;  Bryan  v.  Atwater,  5  Day,  188;  5  Am. 
Dec  136.)  Where  one  enters  and  takes  the  profits  ex- 
clusively and  continuously  for  a  long  period,  under  cir- 
cumstances which  indicate  a  denial  of  the  right  in 
another  to  receive  them,  au  ouster  may  be  presumed. 
(Buswell  on  Limitations,  417 ;  Sydnor  v.  Palmer,  29  Wis. 
226 ;  Cain  v.  Furlow,  47  6a.  675 ;  Peaceable  v.  Read,  1  East, 
568.)  Sole  possession  of  property  incapable  of  actual 
division  or  separate  occupancy  by  one  co-tenant  is  an 
ouster  as  to  the  other,  and  entitles  the  latter  thereafter 
to  have  his  share  of  the  rents  and  profits.  (Annely  v. 
De  Savssure,  26  S.  C.  497;  4  Am.  St.  Rep.  725.)  Al- 
though, as  a  general  rule,  entry  of  one  tenant  in  com- 
mon will  inure  to  the  benefit  of  aU,  yet  he  may  so  enter 
and  hold  as  to  render  his  entry  and  possession  adverse, 
and  an  ouster  of  co-tenants;  and  where  a  vendee  of  one 
tenant  in  common  sets  up  a  claim  in  his  own  right  to 
the  whole  tract  of  land,  and  enters  and  holds  possession 
0})enly  and  continuously  for  more  than  the  statutory 
period,  his  possession  is  adverse,  and  a  recovery  by  the 
other  tenants  in  common  is  barred,  although  they  had 
no  actual  notice  of  the  adverse  character  of  the  posses- 
sion. {Oreenhill  v.  Biggs,  85  Ky.  155;  7  Am.  St.  Rep. 
579.)  Although  the  possession  of  a  tenant  in  common 
is  not  necessarily  adverse  to  his  co-tenant,  it  may  be  re- 
garded as  such  where  one  holds  possession  under  a  claim 
of  entire  ownership,  and  his  co-tenant  has  knowledge  of 
it  It  is  not  necessary  to  show  by  direct  and  pointed 
evidence  that  the  co-tenant  has  such  knowledge ;  it  is 
sufficient  if  it  is  not  shown  otherwise,  and  the  circum- 
stances are  such  that  it  may  reasonably  be  presumed  that 
the  co-tenant  has  such  knowledge.  (Knowles  v.  Brown, 
69  Iowa,  11.)  Whether  the  plaintiff  had  sufficient  no- 
tice to  put  him  on  his  guard  was  a  question  for  the 
court  (Renton  v.  Monnier,  77  Cal.  456.)  The  possession 
of  the  whole  of  the  property  by  Nordholt,  and  the  appro- 
priation of  all  the  rents  and  profits,  were  sufficient  evi- 
dences of  hostile  occupancy,  and  cast  upon  plaintiif  the 
burden  of  showing  that  he  either  prosecuted  an  inquiryi 
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or  that  the  condition  of  things  was  such  that  an  investi- 
gation would  have  thrown  no  light  upon  the  subject 
Not  having  pursued  such  inquiry,  he  is  chargeable  with 
notice.  (Dreyfus  v.  Hirt,  82  CaL  626 ;  Wade  on  Notice, 
sees.  Uy  296,  and  authorities  cited.)  The  statute  of  lim- 
itations  is  no  defense  here.  When  once  the  statute  com* 
mences  to  operate,  it  will  continue  to  run,  regardless  of 
any  intervening  disability.  (Wood  on  Limitations,  sec 
6;  Buswell  on  Limitations,  sec  372.)  Where  a  person 
in  whose  favor  a  cause  of  action  for  the  recovery  of  real 
estate  exists,  and  who  is  under  no  disability,  dies,  the 
statute  of  limitations  does  not  cease  running  against 
those  to  whom  the  property  is  devised  or  descends,  not- 
withstanding  their  disability  at  that  time.  The  disabil- 
ity must  exist  at  the  time  the  right  of  action  first  accrues. 
(McLeran  v.  Benton,  78  CaL  329,  844;  2  Am.  St  Bep. 
814.)  When  the  statute  of  limitations  commences  run- 
ning in  the  life  of  the  decedent,  it  will  not  be  suspended 
by  his  death  until  administration  is  granted  on  his  es- 
tate. For  it  is  a  general  principle  of  limitations  that, 
after  the  cause  of  action  has  once  accrued,  subsequent  ac- 
cruing disabilities  do  not  stop  the  running  of  the  statute. 
(See  note  to  Miller  v.  Surls,  65  Am.  Dec  596,  and  numer- 
ous authorities  cited ;  Orether  v.  Clark,  75  Iowa,  383 ;  9  Am. 
St  Eep.  491 ;  Chancey  y.  Powell,  103  N.  C.  159 ;  Frederick  v. 
Williams,  103  N.  C.  189.)  Where  one  of  the  tenants  in 
common  is  barred,  all  are  barred,  notwithstanding  indi- 
vidual instances  of  disability.  (Freeman  on  Cotenancy 
and  Partition,  sec  378 ;  Buswell  on  Limitations,  sec  126. 
See  also  Moore  v.  Armstrong,  10  Ohio,  11;  36  Am.  Dec 
63.)  There  was  no  error  in  excluding  the  evidence 
offered  by  appellant  for  the  purpose  of  defeating  the 
patent  of  Los  Angeles  city,  issued  in  1866.  It  is  immate- 
rial that  the  patent  does  not  recite  that  the  several  acts, 
which  were  required  by  law  to  be  done  in  order  to  jus- 
tify the  action  of  the  officers  of  the  land  department, 
were  in  fact  done.  It  is  enough  that  those  officers  acted. 
Their  decision  was  the  mere  exercise  of  a  power  confided 
to  them.     They  operated  within  their  jurisdiction;    hence 
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what  they  did  is  conclusive,  so  far  as  collateral  attack  is 
concerned.  (Houston  v.  San  FranciscOy  47  Fed.  Kep.  337  j 
Las  Angeles  Farming  etc.  Co.  v.  Hoff,  48  Fed,  Rep.  340 ; 
Knight  v.  United  Land  Ass'n,  142  U.  S.  161 ;  United  States 
V.  Sehurz,  102  U.  S.  378;  Levey  v.  Stochlager,  129  U.  S. 
477;  Iron  Silver  Min.  Co.  v.  Camphell,  135  U.  S.  302; 
Miller  v.  Ellis,  51  Cal.  73;  Eltzroth  v.  Ryan,  89  Cal.  139; 
De  Ouyer  v.  Banning,  91  Cal.  400.) 

Db  Havbn,  J.  —  Action  to  recover  possession  of  an 
undivided  interest  in  a  certain  lot  in  the  city  of  Los 
Angeles,  which  plaintiff  claims  to  own  in  common  with 
four  of  the  defendants,  the  other  defendants  being  ten* 
ants  of  these  four. 

The  plaintiff  claims  title  to  a  portion  of  the  interest 
sought  to  be  recovered  by  him  by  inheritance  from  his 
grandfather,  Francisco  Javier  Alvarado,  and  to  the  re- 
maining portion  by  purchase  from  certain  heirs  of  the 
same  person. 

The  answer  denied  plaintiff's  alleged  ownership,  and 
also  contained  a  plea  of  the  statute  of  limitations. 

The  court  found  that  plaintiff  was  not  the  owner  of 
any  interest  in  the  property,  and  also  that  his  cause  of 
action  is  barred  by  section  318  of  the  Code  of  Civil  Pro- 
cedure, and  thereupon  judgment  was  entered  in  favor 
of  defendants. 

The  plaintiff  insists  that  the  findings  of  the  court  are 
not  sustained  by  the  evidence. 

The  land  in  controversy  is  within  the  limits  of  the 
former  pueblo  of  Los  Angeles.  No  written  evidence  of 
title  in  plaintiff^s  grandfather  was  produced,  but  it  was 
shown  that  he  occupied  the  premises  as  a  house-lot  from 
1817  until  the  date  of  his  death  in  1831,  and  that  his 
widow  continued  in  the  occupation  thereof  until  her 
death  in  1851.  It  was  also  proven  that  there  is  not  to 
be  found  in  the  archives  of  the  city  of  Los  Angeles,  the 
successor  to  the  pueblo,  any  record  of  titles  or  grants 
made  by  the  pueblo  prior  to  1828,  and  that  there  are  no 
'ormal  municipal  records  of  tlie  pueblo  of  a  date  "PTi^Jrlp 
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to  1832.  If  it  should  be  assumed  that  these  facts  are 
sufficient  upon  which  to  base  the  presumption  con- 
tended for  by  plaintiff^  that  the  pueblo  of  Los  Angeles 
did;  in  fact,  grant  to  his  grandfather  the  land  in  contro- 
versy, and  that  the  written  evidence  thereof  had  been 
lost  or  destroyed,  still  if  the  court  was  right  in  its  find- 
ings that  defendants  have  acquired  title  by  adverse  pos- 
session, the  judgment  must  be  affirmed,  and  this  question 
we  proceed  to  consider. 

As  we  understand  this  record,  the  grandfather  of  plain- 
tiff left  surviving  him  a  widow,  ten  children,  and  grand- 
children of  a  deceased  daughter.  The  widow  with  some 
of  her  children  continued  to  occupy  the  land  in  contro- 
versy from  the  death  of  her  husband  in  1831  until  her 
own  death  in  1851.  Proceedings  for  administration  upon 
her  estate  were  commenced  in  1859,  and  the  land  was  ap- 
praised as  property  belonging  to  it,  and  was  sold  by  the 
administrator  of  said  estate  to  one  William  Nordholt, 
and  this  sale  being  confirmed  by  the  probate  court,  the 
said  iN'ordholt  received  the  administrator's  deed  therefor 
on  February  14,  1866,  and  thereafter  continued  in  pos- 
session of  the  land  so  conveyed  until  his  death  in  1885, 
at  which  time  the  defendants  succeeded  to  his  title.  It 
is  claimed  by  appellant  that  as  the  widow  of  his  grand- 
father was  only  the  owner  of  an  undivided  interest  in  this 
land  at  the  time  of  her  death,  her  children  and  grand- 
children having  succeeded  to  the  remaining  portion  of 
ber  husband's  estate,  the  effect  of  the  administrator's  deed 
was  only  to  convey  such  interest  as  she  had,  and  that  said 
Nordholt  thereupon  became  a  tenant  in  common  with 
the  children  of  such  widow,  the  remaining  heirs  of  the 
elder  Alvarado.  Conceding  this  to  be  so,  we  think  the 
evidence  was  sufficient  to  justify  the  court  in  finding 
that  said  Xordholt  entered  into  possession,  and  there 
after,  until  his  death,  continued  to  hold  the  same,  claim- 
ing the  whole  of  said  land  as  his  own,  and  to  show  an 
ouster  of  his  co-tenants  within  the  rule  announced  by 
this  court  in  the  cases  of  Unger  v.  Mooney,  63  CaL  686  ^ 
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49  Am.  Rep.  100;  Bath  v.  Valdez,  70  Cal.  350;  and  Win- 
terhum  v.  Chambers^  91  Cal.  170. 

Whether  Nordholt  entered  into  possession,  acknowl- 
edging himself  as  a  co-tenant  of  those  under  whom 
plaintiff  claims,  or  whether  he  entered  claiming  the 
whole  title,  and  whether  his  possession  thereafter  was 
adverse,  and  of  such  notoriety  that  his  alleged  co-ten- 
ants must,  in  the  nature  of  things,  he  presumed  to  have 
known  of  his  claim  of  exclusive  ownership,  were  ques- 
tions of  fact  to  be  determined  by  the  lower  court  upon 
a  view  of  all  the  circumstances  in  evidence. 

It  was  admitted  upon  the  trial  that  from  the  date  of 
the  administrator's  deed  referred  to  down  to  the  com- 
mencement of  this  action,  the  said  Nordholt,  and  de- 
fendants who  have  succeeded  to  his  title,  received  all  the 
rents  of  the  property,  and  paid  all  taxes  which  have  been 
assessed  against  it.  There  was  also  evidence  tending  to 
show  that  all  street-improvement  assessments  charged 
against  said  property  had  been  paid  by  defendants  or 
their  predecessors.  The  land  is  within  two  hundred 
yards  of  the  business  center  of  the  city,  and  the  record 
does  not  show  that  the  plaintiff,  or  any  of  those  to  whose 
alleged  rights  he  has  succeeded,  ever  made  any  claim 
for  this  property  until  some  time  in  1884. 

Upon  these  facts,  and  other  evidence  tending  to  show 
that  Nordholt  always  claimed  to  be  the  owner  of  the 
property,  that  this  claim  was  open  and  notorious,  and 
generally  known  to  the  community,  the  court  was  war- 
ranted in  finding  that  his  alleged  co-tenants  had  notice 
of  his  claim  of  exclusive  ownership,  and  that  his  posses- 
sion was  adverse  to  them. 

The  plaintiff  himself  attained  his  majority  within  five 
years  before  the  commencement  of  this  action,  but  as 
his  mother,  under  whom  he  claims,  lived  for  something 
more  than  a  year  after  Nordholt  took  possession  under 
his  deed,  and  could  have  maintained  an  action  to  recover 
her  interest  in  the  land  during  her  lifetime,  the  running 
of  the  statute  of  limitations  was  not  suspended  during 
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the  minority  of  plaintiff.  (MeLeran  ▼.  BenUmj  78  CaL 
844.) 

The  court  did  not  err  in  its  ruling  on  plaintiff's  offei 
to  prove  that  there  was  no  publication  of  notice  of  the 
survey  and  plat  upon  which  was  based  the  patent  to  the 
city  of  Los  Angeles  of  August  9,  1866,  prior  to  the  issu- 
ance of  that  patent,  and  in  excluding  proof  of  the  other 
matters  contained  in  plaintiff's  offer.  In  the  case  of 
Cruz  V.  Martinez,  58  CaL  289,  this  court  substantially 
passed  upon  the  same  question,  and  held  such  proof 
inadmissible,  saying:  'The  patent  to  the  city  of  Los 
Angeles,  bearing  date  the  ninth  day  of  August,  1866, 
having  been  duly  signed  and  recorded  in  the  proper 
book  in  the  general  land-office,  vested  in  the  city  the 
legal  title  to  the  lands  therein  described.^' 

We  see  no  material  difference  between  the  facts  con- 
tained in  plaintiff's  offer  and  those  before  the  court  in 
that  case.  The  fact  offered  to  be  shown  by  plaintiff,  to 
the  effect  that  after  the  issuance  of  the  patent  of  August 
9,  1866,  the  United  States  surveyor-general  published 
notice  of  the  prior  survey  upon  which  such  pat^it  was 
in  fact  based,  and  that  the  city  of  Los  Angeles  then  filed 
objections  to  such  survey,  which  were  overruled,  is  not 
sufficient  to  show  that  such  patent  was  rejected  by  the 
city,  or  that  it  did  not  convey  the  legal  title,  or  that  it 
was  recalled  and  canceled  with  the  consent  of  the  city. 
In  fact,  we  do  not  understand  that  it  is  claimed,  or  that 
plaintiff  offered  to  show,  that  such  patent  was  in  fact  re- 
called or  canceled.  In  addition  to  this,  plaintiff's  offer 
contained  an  admission  that  at  the  time  the  city  filed  its 
objections  to  such  survey,  "its  common  coimcil,  mayor, 
and  authorities"  did  not  know  of  the  issuance  of  the 
prior  patent,  and  never  heard  of  the  same,  "until  after 
the  execution  of  said  patent  of  August  4,  1875;  but  said 
corporation,  in  January,  1876,  demanded  from  said  com- 
missioner the  delivery  of  said  patent  of  1866." 

The  rule  in  regard  to  a  United  States  patent  is,  that 
when  it  is  signed,  sealed,  and  recorded  in  the  records  of 
the   land-office,   then,   so   far   as  the  government   is  oon- 
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oemed,  the  title  to  the  land  therein  described  has  been 
transferred  to  the  grantee,  and  ^^its  acceptance  by  the 
grantee  will  then  be  conclusively  presumed,  unless,  im- 
mediately upon  knowledge  of  its  issue,  his  refusal  to 
accept  it  is  explicitly  declared,  and  such  refusal  is  com- 
municated to  the  land-office.'^  (Leroy  v.  Jamison,  3  Saw. 
391;   Case  of  Mutelle,  8  Op.  Att'y-Qen.  654.) 

It  is  very  apparent  that  under  this  rule  the  matters 
offered  to  be  proven  by  plaintiff  were  not  sufficient  to 
show  that  the  patent  of  August  9,  1866,  did  not  vest  in 
the  city  of  Los  Angeles  the  title  to  the  land  therein 
described,  at  its  date,  or  that  such  title  was  not  acquired 
by  the  city  until  the  issuance  to  it  by  the  United  States 
of  the  subsequent  patent  for  the  same  land  on  August  4, 
1876. 

There  are  no  other  assignments  of  error  which  re- 
quire special  discussion. 

Judgment  and  order  affirmed. 

Shabpstbiit^  J.,  MoFabulnd,  J.,  Harbison,  J.,  Pai^ 
XBSON,  J.,  and  Gabouttb,  J.,  concurred. 

Beheanng  denied. 


[No.  18688.      In  Bank.— June  18,  18d2.] 

HENET  L.  TATUM  bt  al.,  Rbspondbnts,  v.  E.  RO- 
SENTHAL BT  AL.,  ApPBLLANTS. 

00IFOBATI0N8— 8I7B8CBIPTIONB    TO    BtOCX — CUDITOB'S    BZLL — ^PUBAOIKO  — 
IXDIBTBDNBBB     OF     COKPOBATION-^ONCLUSITBNBSS     OF     JUDGICSNT. —  A 

judgment  against  a  corporation  estblishes  Its  liability  concluBivelj 
until  roTened  In  a  direct  proceeding,  and  concludes  the  stockholders  in 
an  action  against  them  In  the  nature  of  a  creditor's  bill,  to  compel  them 
to  pay  In  the  unpaid  portion  of  their  subscriptions  to  the  capital  stock, 
toward  the  satisfaction  of  the  Judgment  obtained ;  and  It  is  not  necessary 
that  the  complaint  in  such  action  should  allege  the  Indebtedness  upon 
which  the  judgment  was  recoyered. 

In^ — ^iNBOLnBNCT       OF     COKPOBATION — BDFFICISNCT     OF     COlfPLAIlfT — ^NOK- 

joncDmi   OF  Cbeditobs  —  Qensbal    Dbmubbsb  —  Answbb.  —  A    com- 
plaint In  an  action  In  the  nature  of  a  creditor's  bill  to  compel  the 
Bobscrlbers  to  the  capital  stock  of  an  Insolvent  oorporatton  to  aoooont 
XCV.  Gal.— •  ^  , 
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for  and  pay  In  the  unpaid  portion  of  their  sabscrlptions  to  tbe  satisfac- 
tion of  a  judgment  obtained  against  the  corporation,  which  alleges  tbe 
existence  of  the  judgment  debt,  the  Insolvency  of  tbe  corporation,  that 
the  subscribers  owe  on  their  unpaid  subscriptions,  and  that  tbe  execu- 
tion issuing  on  the  judgment  has  been  returned  wholly  unsatisfied,  but 
wliich  does  not  show  upon  Its  face  that  there  are  any  other  creditors  of 
the  corporation,  states  a  cause  of  action,  although  it  does  not  state  tbat 
the  proceedings  are  for  tbe  benefit  of  all  the  creditors,  and  the  question 
of  defect  in  the  pleading,  or  of  non-jotnder  of  other  creditors,  cannot  be 
raised  upon  general  demurrer  to  such  complaint,  but  can  only  be  pleaded 
by  answer. 

Id.  —  Right  or  Jddgmbnt  Cbbditob.  —  A  judgment  creditor  who  has  ex- 
hausted his  legal  remedy  by  an  execution  returned  nulla  bona  may, 
alone  or  with  other  judgment  creditors,  file  a  bill  against  persons  hold- 
ing property  of  the  debtor  which  cannot  be  reached  by  execution. 

Id. — Division  or  Fund— Action  bx  Sinqlb  Cbbditob — Dbcbbb  roB  Bbn- 
BriT  or  All. — Where  a  fund  can  only  be  divided  satisfactorily  among 
a  certain  class  of  persons,  tbe  decree  must  be  so  framed  that  all  of  tbem 
may  be  brought  in  for  their  dlstrlbutlye  shares,  but  even  then  tbe  bill 
may  often  be  filed  by  any  one  of  them  on  bis  own  behalf.  It  Is  only 
when  it  subsequently  appears  to  the  court  tbat  a  distribution  must  be 
made  that  a  decree  will  be  made  for  tbe  benefit  of  all. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
tbe  city  and  coimty  of  San  Francisco. 

The  facts  are  stated  in  the  opinion. 

Whitworth  &  Shurtleff,  for  Appellants. 

In  order  for  plaintiffs  to  recover,  it  is  essential  for 
them  to  allege  the  indebtedness  upon  which  the  judg- 
ment set  out  in  their  complaint  was  recovered.  {Mc- 
Mahon  v.  Macy,  61  N".  Y.  165 ;  Strong  v.  Wheaiofij  38  Barb. 
616.)  This  is  an  equitable  action,  —  an  ordinary  credi- 
tor's bill,  —  and  cannot  be  maintained  by  a  single  credi- 
tor, unless  he  alleges  in  his  complaint  that  the  action 
is  brought  on  behalf  of  himself  and  all  other  creditors 
of  the  corporation  who  might  choose  to  come  in  and 
seek  relief  by  it.  There  is  no  such  allegation  in  plain- 
tiff's complaint,  neither  is  there  an  allegation  that  the 
plaintiffs  are  the  sole  creditors  of  the  corporation.  (Pat- 
ierson  v.  Lynde,  106  U.  S.  519.  See  also  Terry  v.  Tubman, 
92  U.  S.  150;  Hatch  v.  Dana,  101  U.  S.  205;  Handley  v. 
Stutz,  137  U.  S.  3G6 ;  Adler  v.  Wisconsin  Patent  Brick  Mfg. 
Co.,  13  Wis.  57;  Wetherbee  v.  Baker,  35  N.  J^  Eq.  601. 
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606;  Bickley  v.  Schlag,  20  AU.  Hep.  250.)  The  failure 
of  the  plaintifFs  to  allege  that  the  action  was  brought  in 
behalf  of  all  the  creditors  of  the  corporation  renders  this 
an  action  at  law,  and  therefore  the  court  below  had  no 
jurisdiction.  {Derby  v.  Stevens,  64  Cal.  287 ;  Hyman  v. 
Coleman,  82  CaL  650.) 

Oeorge  A.  Rankin,  for  Eespondents. 

The  demurrer  does  not  raise  the  points  on  which  ap- 
pellants rely.  A  defect  or  misjoiner  of  parties  plain- 
tiff is,  of  course,  a  ground  for  demurrer  (Code  Civ. 
Proc,  sec  430),  which  is  waived  unless  taken  advantage 
of  on  demurrer  or  by  answer.  (Code  Civ,  Proc.,  sec 
434.)  So  held  in  all  actions  against  stockholders  of  a 
corporation.  (Faymonville  v.  McCollough,  59  Cal.  285. 
See  also  Rowe  v.  Chandler,  1  Cal.  168 ;  People  v.  Frisbie, 
18  CaL  402;  Oillam  v.  Sigman,  29  CaL  640;  Eastings  v. 
Starh,  86  CaL  122.)  It  is  also  so  held  in  case  of  non- 
joinder of  parties  plaintiff.  {Wendt  v.  Ross,  33  CaL  656.) 
It  was  not  necessary  to  allege  the  original  indebtedness  in 
the  action  against  the  stockholders.  (Thompson  on  Li- 
ability of  Stockholders,  sees.  329,  330.)  It  was  not  es- 
sential that  all  the  creditors,  presuming  there  were  others 
than  the  plaintiff,  should  have  been  joined.  (Thompson 
on  Liability  of  Stockholders,  sec.  351.)  In  the  leading 
case  in  this  state  (Harmon  v.  Page,  62  Cal.  448),  the  suit 
was  by  one  creditor,  and  nothing  was  said  about  the 
necessity  of  joining  others. 

FooTB,  0.  —  This  action  is  in  the  nature  of  a  creditor^** 
bill  to  compel  certain  subscribers  to  the  capital  stock  of 
an  insolvent  corporation  to  account  for  and  pay  in  the 
unpaid  portion  of  their  subscriptions,  to  the  satisfaction, 
as  far  as  it  may,  of  a  judgment  obtained  against  the 
corporation,  upon  which  execution  had  been  returned 
wholly  unsatisfied. 

Demurrers  were  filed  to  the  complaint,  which  alleged, 
among  other  matters,  that  the  complaint  did  not  stato 
fsift«»  sufficient  to  show  a  cause  of  action.     The  demur-    i 
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rers  were  overruled  and  answers  were  filed.  A  trial  was 
had,  which  resulted  in  a  judgment  for  plaintiffs  against 
certain  of  the  defendants.  Some  of  the  latter  have  ap- 
pealed irom  the  judgment,  and  the  only  points  made  in 
their  briefs  for  its  reversal  are: — 

1.  That  the  complaint  does  ^not  allege  the  indebted- 
ness upon  which  the  judgment  set  out  in  the  complaint 
was  recovered.  As  to  this,  it  can  be  said  that  when  this 
judgment  was  rendered  against  the  corporation,  it  es- 
tablished its  liability  conclusively,  so  far  as  any  judg<> 
ment  can,  to  pay  the  debt  It  concluded  the  stockholder, 
in  a  case  like  this,  who  was  in  privity  with  the  corpora- 
tion, and  is  valid  until  reversed  in  a  direct  proceeding. 
(Thompson  on  Liability  of  Stockholders,  sec  329.) 

This  being  so,  we  can  perceive  no  good  reason  why  it 
should  be  alleged  that  this  valid  and  subsisting  judg- 
ment was  also  founded  upon  a  valid  and  subsisting  debt. 

2.  It  is  claimed  that  in  all  bills  of  the  kind  here  in- 
voIvimI,  it  is  essential  that  it  should  be  alleged  in  the 
complaint  that  the  proceedings  are  for  the  benefit  of  all 
the  creditors  of  the  insolvent  corporation. 

It  is  true  that  in  actions  of  this  sort,  the  fund  realized 
from  the  payments  by  the  subscribers  to  the  capital  stock 
was,  in  equity,  equally  a  f  imd  belonging  to  all  the  credi- 
tors, and  in  the  distribution  of  it,  if  it  appeared  to  the 
court  that  there  were  other  creditors  than  those  institut- 
ing the  suit,  it  would  be  the  duty  of  that  tribunal  to  d^a- 
tribute  to  them  their  pro  rata  share  of  the  fund. 

And  this  rule  proceeds  upon  the  idea  that  no  one  cred- 
itor can  secure  the  payment  of  his  debt  to  the  exclusion 
of  other  creditors.    (Handley  v.  Stutz,  187  U.  S.  369. ) 

But  we  do  not  think  that  under  our  statute,  where  the 
facts  are  as  stated  here,  viz.,  that  the  judgment  debt  ex- 
ists, that  the  corporation  is  insolvent,  that  the  subscrib- 
ers owe  a  certain  sum  on  their  unpaid  subscriptions, 
that  the  execution  issuing  on  the  judgment  has  been 
returned  wholly  unsatisfied,  and  it  does  not  appear  from 
the  complaint  that  there  are  any  other  creditors  of  the 
corporation,  that  it  should  be  held,  because  of  tiie  defect 
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of  or  misjoinder  of  other  creditors,  or  the  failure  to  al- 
lege that  the  complaint  is  filed  for  the  benefit  of  all 
creditors,  that  upon  a  general  demurrer,  such  as  here 
involved,  the  complaint  is  bad. 

It  would  seem  that  such  an  objection  must  be  taken 
by  special  demurrer,  as  for  a  defect  or  misjoinder  of 
parties  plaintiff,  where  it  appears  from  the  face  of  the 
complaint,  as  it  does  not  here,  that  there  are  other  cred- 
itors who  should  be  made  parties;  or  by  an  anower,  if 
there  are  other  creditors  who  should  be  joined.  (Code 
Civ,  Proc.,  sees.  430,  433.)  And  if  this  be  not  done,  the 
defect  or  misjoinder  is  waived.  (Code  Civ.  Proc.,  sec. 
434.) 

None  of  the  cases  cited  to  us  involve  this  precise  point; 
but  Mr.  Thompson,  in  his  work  on  the  Liability  of  Stock- 
holders, has  this  to  say  upon  the  question,  at  section  351: 
''It  has  long  been  settled  that  a  judgment  creditor  who 
has  exhausted  his  legal  remedy  by  an  execution  returned 
ntdla  bona  may,  alone  or  with  other  judgment  creditors, 
file  a  bill  against  persons  holding  property  of  the  debtor, 
which,  on  account  of  fraud  or  the  existence  of  a  trust, 
cannot  be  reached  by  execution." 

This  doctrine  seems  to  be  sustained  by  good  authority 
{Marsh  v.  Burroughs,  1  Woods,  467),  where  it  is  also  said: 
''Where  a  case  exists  in  which  a  fund  can  only  be  di- 
vided satisfactorily  among  a  certain  class  of  persons, 
it  is  necessary  to  frame  the  decree  in  such  a  manner  as 
that  all  those  persons  may  be  brought  in  for  their  dis- 
tributive shares;  but  even  then,  the  bill  may  often  be 
filed  by  any  one  of  them  on  his  own  behalf.  It  is  only 
when  it  appears  to  the  court,  by  the  subsequent  plead- 
ings, or  otherwise  that  a  distribution  must  be  made  (as 
where  an  executor  pleads  want  of  sufficient  assets),  that 
a  decree  will  be  made  for  the  benefit  of  alL" 

The  party  objecting  here  is  not  a  creditor  who  says 
he  has  not  been  made  a  party,  nor  does  it  appear  that 
any  such  has  asked  to  be  made  a  party,  or  that  there 
are  any  other  creditors. 

It  would  seem,  therefore,  that  if  the  defendants  were 
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of  the  opinion  that  other  parties  should  be  joined  as 
plaintiffs,  that  they  should,  under  our  statute,  and  under 
the  complaint,  have  pleaded  by  answer  the  non-joinder 
of  parties  plaintiff. 

We  are  strengthened  in  our  view  of  this  matter  from 
the  fact  that  in  Harmon  v.  Page,  62  CaL  448,  where  one 
creditor  alone  filed  a  bill,  there  did  not  seem  to  be  any 
question  made  but  what  he  could  bring  the  action  alone, 
and  it  was  said:  ^'It  appears  to  us  to  be  well  settled  that 
a  suit  such  as  was  instituted  by  the  plaintiff  properly 
lies  in  a  court  of  equity,  unaffected  by  any  remedy  the 
creditor  may  have  under  the  provisions  of  the  constitu- 
tion and  the  statute." 

We  perceive  no  merits  in  the  points  made,  and  advise 
that  the  judgment  be  affirmed. 

Vanclibf,  C,  and  Beloiieb,  0.,  concurred. 

The  OouBT. — ^For  the  reasons  given  in  the  forcing 
opinion,  the  judgment  is  affirmed. 


[Nob.  18116,  18309.     In  Bank.— June  18,  1892.] 

F.   G.   BEERY  et  al.,  Respondbwtb,  t;.   K   H.   KO- 
WALSKY,  Appblulnt- 

Option  fob  Sals  of  Wheat — Action  fob  Bbeach — Plbaoino — Dbkxtb- 
BEB. — A  complaint  alleging  that  the  defendant  executed  a  contract 
with  the  plaintiffs,  setting  out  a  copy  of  the  contract,  which  acknowl- 
edged the  receipt  of  a  consideration  of  one  hundred  dollars,  for  which 
the  defendant  allowed  the  agent  of  the  plaintiffs  the  "privilege'*  to  de- 
liver to  the  defendant,  within  thirty  days,  five  hundred  tons  of  8/87 
wheat,  *'at  one  dollar  and  eighty  cents  per  cental" ;  and  which  further 
alleges  that  within  thirty  days  the  plaintiffs  tendered  a  delivery  of  the 
wheat  and  demanded  payment  of  the  price,  which  the  defendant  refused 
to  pay, — states  a  cause  of  action  tor  the  breach  of  an  alleged  conditional 
agreement  to  buy  the  wheat  at  plaintiffs'  option,  and  is  sufflclant,  as 
against  a  general  demurrer. 

Id.  —  CONTBACT  Pleaded  in  Haec  Vebba  —  Meaning  of  Wobos  ob  Abbbe- 
TiATiONs  —  Evidence  —  Pleading  —  Special  Dbmubbeb.  —  Where  a 
written  agreement  is  set  out  in  full  in  a  pleading,  the  raenalng  of  worda 
or  abbreviations  therein  may  be  proved  on  the  trial,  for  the  purpose  of 
enabling  the  court  to  interpret  the  words,  and  the  oral  evidence  aa  to 
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ihelr  meaning  need  not  be  stated  in  the  pleading,  nor  do  abbreviations 
contained  In  the  contract  render  the  pleading  liable  to  special  demurrer. 

lo. — SURPLUSAOB. — Where  a  complete  contract  is  expressed  without  abbre- 
Tlatlons  used  therein,  they  may  be  disregarded  as  surplusage,  if  they  are 
meaningless. 

Id. — DascBiPTiON  of  Wheat  —  Abbbxyiations  —  Special  Dbmurbbb. — 
The  words  or  abbreviations,  **S/87  wheat/*  cannot  be  said,  upon  a  special 
demurrer  to  the  pleading,  to  be  unlnteillgbie  or  meaningless,  nor  can  it 
be  said  that  their  use  renders  the  plesding  smblguous  or  uncertain. 

Id.  —  Btxdencb  —  Mbamino  of  Abbbbyiatigns  —  Pbintbd  Mattbb  —  Ex- 
planation OF  CONTBACT  —  RuLBs  OF  BOABD.  —  Where  printed  matter, 
not  described  in  the  complaint,  composed  of  extracts  from  the  rules  of 
the  Produce  Exchange  and  Call  Board  of  San  Francisco,  appeared  above 
the  written  contract  pleaded,  and  It  was  testified  by  some  of  the  wit- 
nesses that  the  phrsse  "S/87  wheat,'*  used  in  the  written  contract, 
meant  that  the  seller  was  to  have  the  season  of  1887  in  which  to  com- 
plete his  contract,  and  that  the  wheat  should  be  "number  one  white 
wheat,'*  and  there  was  also  testimony  that  the  phrase  meant  that  the 
wheat  was  not  to  be  delivered,  but  that  the  seller  was  simply  to  pro- 
duce **call-board  contracts*'  for  the  wheat,  evidence  should  be  admitted 
to  show  whether  the  printed  matter  above  the  manuscript  was  a  part  of 
the  contract,  or  whether  it  should  be  considered  as  a  *'board  contract," 
or  whether  the  phrase  had  any  other  meaning  than  that  given  to  It  by 
such  board,  and  what  that  meaning  is,  and  also  to  show  what  are  the 
rales  and  regulations  of  the  stock  and  exchange  board,  and  it  is  error 
to  exclude  such  evidence. 

Appeals  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  from  an  order  denying 
a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court. 

Crittenden  Thornton,  and  F.  H.  Merzbach,  for  Appel- 
lant 

D.  H.  Whittemorej  and  Whittemore  <&  Sears,  for  Re- 
spondents. 

The  CouBT. — "There  are  two  appeals  in  this  case, 
upon  distinct  records.  No.  13116  is  from  the  final  judg- 
ment, and  upon  the  judgment  roll.  No.  13309  is  from 
an  order  denying  defendant's  motion  for  a  new  trial, 
upon  a  record  consisting  of  a  statement  of  the  case  in 
addition  to  the  judgment  roll. 

"  On  the  appeal  from  the  judgment,  it  is  contended 
that   the   court   erred   in   overruling   the   defendant's   de- 

Digitized  by  LjOOQIC 


186  Bebbt  v.  Eowalskt.  [95  CaL 

murrer  to  the  complaint,  and  that  the  findings  do  not 
support  the  judgment  On  the  appeal  from  the  order, 
the  errors  assigned  are  errors  of  law  occurring  at  the 
triaL 

"The  following  is  a  copy  of  the  verified  complaint: — 

"  The  said  plaintiffs  complain  of  the  said  defendant, 
and  for  cause  of  action  herein  allege : — 

"  'That  on  the  fifteenth  day  of  July,  1887,  the  plain- 
tiffs paid  to  defendant  the  sum  of  one  himdred  dollars 
for  the  right  and  privilege  of  delivering  to  defendant 
five  himdred  tons  of  wheat  at  any  time  within  thirty 
days  from  said  fifteenth  day  of  July,  at  the  rate  of  one 
dollar  and  eighty  cents  per  cental;  said  contract  is  in 
the  following  words  and  figures,  to  wit: — 

"  'San  Francisco,  July  15,  1887. 

''Iteceived  of  A.  Qerberding  one  hundred  dollars,  for 
which  I  allow  him  the  privilege  of  delivering  me  at 
any  time  within  thirty  days  from  date  five  hundred  tons 
S/87  wheat,  at  one  dollar  and  eighty  cents  per  centaL 

"  'E,  H.  KOWAXSKY. 

''  'That  said  contract  was  made  in  the  name  of  A.  Qer- 
berding, as  the  agent  of  plaintiffs,  but  the  plaintiffs  were 
and  still  are  the  real  parties  in  interest 

"  'That  said  plaintiffs,  on  the  thirteenth  day  of  Au- 
gust, 1887,  in  the  said  city  and  county  of  San  Francisco, 
at  the  office  of  said  defendant,  tendered  the  delivery  of 
said  five  hundred  tons  of  wheat  to  said  defendant,  and 
performed  all  the  conditions  on  their  part  under  said 
contract  Said  plaintiffs  then  and  there  demanded  from 
said  defendant  the  simi  of  eighteen  thousand  dollars, 
payment  as  the  price  of  said  wheat  according  to  said 
contract;  that  said  defendant  denied  having  purchased 
said  wheat,  and  refused  to  pay  for  said  wheat,  to  the 
damage  of  plaintiffs  in  the  simi  of  eighteen  thousand 
dollars. 

"  'That  said  plaintiffs  made  said  contract  with  said 
defendant  in  good  faith,  for  the  purpose  of  delivering 
said  wheat  to  said  defendant,   and  had  said  wheat  in 
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warehouse  in  San  Francisco  for  the  purpose  of  deliver- 
ing the  same  on  said  contract  to  said  defendant. 

*'  'Wherefore  plaintiffs  pray  for  judgment  against  said 
defendant,  in  the  sum  of  eighteen  thousand  dollars,  in- 
terest, and  costs  of  suit,  and  for  such  other  and  further 
relief  as  justice  may  require. 

"  ^HITTBMOEE  &  SbaES, 

"  'Att'ys  for  Plaintiff.' 
"This  complaint  was  demurred  to,  on  the  ground, — 
1.  That  it  is  ambiguous,  unintelligible,  and  uncertain,  in 
that  ^0  meaning  is  alleged  of  the  words  "S/87,*^  in  the 
contract';  and  2.  That  the  defendant  does  not  state  facts 
Bu£S[cient  to  constitute  a  cause  of  action. 

"  The  alleged  contract  is  not,  does  not  purport  to  be, 
and  is  not  alleged  to  be  an  agreement  to  'sell  and  buy'; 
nor  an  agreement  on  the  part  of  the  plaintiffs  to  sell 
wheat  at  any  time.  It  imposes  upon  the  plaintiffs  no 
obligation  to  be  performed  by  them.  If  it  be  a  valid 
contract,  it  is  an  agreement  by  the  defendant,  for  an  ex- 
ecuted consideration,  to  buy  and  accept  delivery  of,  from 
the  plaintiffs,  a  certain  quantity  of  wheat,  within  a  cer- 
tain period  of  time,  for  a  certain  price,  at  the  option  of 
the  plaintiffs,  and  to  pay  plaintiffs  the  price  therefor. 
(Civ.  Code,  sees.  1726-1730;  Wharton  on  Contracts,  sec. 
468  a.)  Nor  is  the  action  brought  to  recover  the  price 
or  value  of  wheat  'sold  and  delivered,'  or  ^bargained  and 
sold,'  but  to  recover  damages  for  defendant's  breach  of 
his  alleged  conditional  agreement  to  buy  the  wheat  at 
plaintiffs'  option. 

"1.  As  against  a  general  demurrer,  I  think  the  facts 
expressed  and  implied  in  the  complaint  barely  constitute 
a  cause  of  action.  The  written  instrument  set  out  pur- 
ports to  have  been  signed  by  the  defendant,  and  it  is 
designated  as  the  contract  for  the  breach  of  which  (after- 
wards alleged)  the  action  is  brought.  This  implies  that 
it  was  executed  by  the  defendant.  The  instrument  ad- 
mits the  receipt  of  a  consideration  of  one  hundred  dol- 
lars, for  which  defendant  'allows'  (gives)  plaintiffs  the 
'privilege'    (option)    to    deliver    (or   not)    to    defendanLi. 
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within  thirty  days,  five  hundred  tons  of  wheat,  'at  (the 
price  of)  one  dollar  and  eighty  cents  per  cental.'  The 
giving  of  the  privilege  to  deliver  the  wheat  to  defendant 
at  a  certain  price  implies  that  he  will  receive  and  pay  for 
it  the  price  specified.  The  foregoing,  I  think,  is  the  only 
admissible  construction  of  the  instrument  as  pleaded. 
If  it  will  not  bear  this  construction,  it  can  have  no  effect 
as  an  agreement.  As  a  breach  of  this  agreement,  it  is 
alleged  that  within  thirty  days  the  plaintiffs  tendered 
a  delivery  of  the  wheat  and  demanded  payment  of  the 
price,  thus  creating  the  condition  upon  which  defend- 
ant's liability  depended,  and  that  defendant  refused  to 
pay  the  price.  This  shows  a.  breach  of  the  agreement, 
for  which  the  plaintiffs  were  entitled  to  such  damages  as 
proximately  resulted  thereform. 

"  2.  The  grounds  of  the  special  demurrer  —  that  the 
'complaint  is  ambiguous,  unintelligible,  and  uncertain' 
— do  not  appear  on  the  face  of  the  complaint  The 
words,  or  abbrevations,  'S/8Y,'  appear  to  have  been  used 
as  descriptive  of  the  wheat,  and  to  require  oral  evidence 
of  their  customary  meaning  in  the  business  of  dealing 
in  wheat;  but  such  oral  evidence  need  not  be  stated  in 
a  pleading  in  which  the  written  agreement  is  set  out 
in  hwc  verba.  The  meaning  may  be  proved  on  the  trial 
for  the  purpose  of  enabling  the  court  to  interpret  the 
words.  (Civ.  Code,  sees.  1636,  1644-1646;  Callahan  v. 
Stanley,  57  Cal.  476.)  Had  it  appeared  on  the  face  of 
the  complaint,  that  even  with  the  aid  of  parol  evidence, 
the  words  ^S/87,'  as  used,  were  meaningless,  and  that  a 
complete  contract  was  expressed  without  them,  they 
might  have  been  disregarded  as  surplusage  (Harrison  v. 
McCormick,  89  Cal.  327) ;  and  certainly  a  complete  con- 
tract is  expressed  without  them.  But  it  does  not  appear 
that,  read  in  the  light  of  admissible  oral  evidence,  they 
are  meaningless  or  unintelligible.  So  read,  they  may 
have  a  certain  imambiguous  meaning  descriptive  of  the 
subject  of  the  contract.  Therefore  the  court  could  not 
see  on  the  trial  of  the  demurrer  that  those  words  were 
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unintelligible^  or  that  their  use  rendered  the  complaint 
ambiguous  or  uncertain. 

"3.  The  execution  of  the  contract  and  the  breach 
thereof,  as  alleged,  are  found  as  facts.  Therefore  the 
findings  support  the  judgment. 

^'4.  The  contract  as  set  out  in  the  complaint  being 
denied,  it  appears  by  the  statement  on  motion  for  new 
trial  that  to  prove  the  contract  plaintiffs  offered  in  evi- 
dence a  paper  on  which  was  written  the  alleged  contract 
as  pleaded.  Above  the  manuscript,  and  on  the  same 
paper,  was  printed  matter  composed  of  what  was  ad- 
mitted to  be  extracts  from  the  rules  of  the  Produce  Ex- 
change and  Call  Board  of  San  Francisco.  The  paper 
was  objected  to  by  counsel  for  defendant,  on  the  ground 
that  it  varied  from  the  contract  as  pleaded,  the  printed 
matter  not  being  set  out  in  the  complaint.  Thereupon 
for  the  apparent  purpose  of  proving  that  the  printed 
matter  was  no  part  of  the  contract,  and  that  the  'con- 
tract was  entirely  independent  of  the  printed  heading; 
the  plaintiff  Berry  on  behalf  of  plaintiffs,  testified  to 
the  circumstances  under  which  the  contract  was  made, 
and  to  what  he  claimed  to  have  been  all  the  verbal  ne- 
gotiations— ^all  that  was  said  by  each  party — ^preceding 
and  leading  up  to  the  signing  of  the  written  contract, 
which  he  said  was  drawn  by  him  according  to  the  verbal 
understanding.  He  was  further  permitted  to  testify 
against  the  objection  of  defendant's  counsel,  that  the 
'contract  was  drawn  independent  of  any  connection  with 
what  is  known  as  the  Produce  Exchange.  ....  I  was 
not  figuring  on  the  contract  on  the  board.  It  was  busi- 
ness outside.  ....  I  never  read  the.  printed  matter  on 
the  top  of  the  contract.  It  had  nothing  whatever  to  do 
with  the  contract.  It  is  the  written  portion  of  this  piece 
of  paper  that  constitutes  the  entire  contract  between  my- 
self and  the  defendant.' 

*'F.  J.  Bonney,  a  witness  for  the  defendant,  testified 

that  he  was  a  farmer,  and  was  a  member  of  the  Produce 

Exchange  and  Call  Board  on  or  about  July  16,  1887,  and 

Was  somewhat  familiar  with  the  rules  thereof,  and>  that  i 
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he  was  present  when  the  contract  in  suit  was  made,  and 
heard  the  preliminary  talk  between  the  parties,  but  was 
not  present  when  defendant  signed  the  contract  There- 
upon defendant's  coimsel  asked  the  witness  the  following 
questions,  each  of  which  was  objected  to,  on  the  ground 
that  the  effect  of  the  answer  thereto  would  be  to  vary 
the  written  contract;  and  the  objection  to  each  question 
was  sustained  by  the  court,  defendant  duly  excepting. 

^'Q.  Was  there  any  reference  had  in  the  conversa- 
tion between  these  parties  to  what  was  known  as  the  call* 
board  contract  ? 

^^  ^Q.  Was  anything  said  about  the  contract,  which  was 
to  be  entered  into  between  the  parties,  being  governed, 
or  to  be  complied  with,  or  performed  under  the  rules  of 
the  San  Francisco  Produce  Exchange  and  Call  Board } 

"  *Q.  Was  the  term  *Tx)ard  contract"  used  in  refer- 
ence to  the  contract  proposed  to  be  executed  by  them 
in  regard  to  the  dealing  in  wheat  upon  which  they  were 
entering?* 

'^The  defendant's  counsel  also  offered  in  evidence  all 
the  rules  and  regulations  of  the  Produce  and  Exchange 
Call  Board,  but  upon  objection  by  plaintiffs'  counsel  they 
were  excluded  by  the  court 

^'It  appears  that  Gerberding  (in  whose  name  the  con- 
tract was  made)  was  a  member  of  the  exchange  board 
at  the  date  of  the  contract  The  defendant  at  the  same 
time  owned  a  seat  in  the  board,  but  was  not  then  occu- 
pying it,  having  leased  it  temporarily  to  another  person. 
The  plaintiff.  Berry,  had  formerly  been  a  member  of  the 
board. 

''As  to  whether,  under  the  facts  and  circumstances 
disclosed  by  the  evidence,  the  contract  could  properly 
be  considered  a  'board  contract,'  and  as  to  what  extent, 
if  at  all,  it  was  governed  or  affected  by  the  rules  and 
customs  of  the  board,  the  testimony  was  conflicting." 

(The  foregoing  is  adopted  from  the  opinion  of  Com- 
missioner VancHef,  delivered  in  Department.) 

It  is  testified  that  the  phrase  "S/87  wheat,"  used  in 
the   contract   sued    on,    is    an    abbreviation   which    origi- 
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nated  in  the  call  board,  where,  from  the  necessities  of 
business,  such  a  phrase  is  understood  to  mean  what  it 
would  take  quite  a  number  of  words  to  express  in  detail. 
It  was  testified  by  most  of  the  witnesses  that  ^'S/87 
wheat''  meant  that  the  seller  was  to  have  the  season  of 
1887  in  which  to  complete  his  contract,  and  that  it 
meant  also  that  the  wheat  should  be  "number  one  white 
wheaf  There  was  also  testimony  to  the  point  that  the 
said  phrase  "S/87  wheat"  does  not  mean  that  the  one 
party  is  to  actually  deliver  the  amount  of  wheat  stated 
in  the  contract,  or  that  the  other  party  is  bound  to  re- 
ceive it  all  and  pay  the  whole  amount  of  the  stated  price ; 
but  that  the  seller  is  simply  to  produce  what  are  denom- 
inated "call-board  contracts"  for  the  wheat,  instead  of 
the  wheat  itseU.  And  owing  to  the  peculiar  character 
of  the  contract  here  sued  on,  and  the  testimony  as  to  the 
technical  meaning  of  some  of  its  terms,  we  think  that 
the  court  could  not  arrive  at  a  just  decision  of  the  case 
without  knowing  whether  the  printed  matter  was  a  part 
of  the  contract,  whether  it  should  be  considered  as  a 
*Tx)ard  contract,"  and  whether  the  phrase  "S/87  wheat" 
has  any  meaning  other  than  that  given  to  it  by  said 
board,  and  what  that  meaning  is.  The  solution  of 
these  questions  involves  matters  of  fact  to  be  determined 
upon  evidence.  We  think,  therefore,  that  the  testimony 
of  plaintiff  Berry  when  testifying  for  plaintiffs  was  prop- 
erly admitted  over  the  objections  of  defendant  and  that 
the  court  erred  in  sustaining  objections  to  the  questions 
asked  by  defendant  of  the  witness  Bonney,  as  above 
stated,  and  also  in  sustaining  the  objections  to  the  in- 
troduction of  the  rules  and  regulations  of  the  stock  ex- 
change and  call  board.  The  contract  may  turn  out  to 
be  a  pure  gambling  contract,  and  therefore  void;  but 
from  any  point  of  view,  the  said  evidence  offered  by  de- 
fendant should  have  been  admitted. 

Judgment  and  order  reversed,  and  a  new  trial  ordered. 
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[No.  18741.     In  Bank.— June  18,  1892.] 

HOME  FOE  THE  CAEE  OF  THE  IN:EBRIATES, 
Appellant,  v.  CHRISTIAN  REIS,  Tekasuebb,  eto.^ 
Respondent. 

Horn  FOB  THB  Cajib  of  Inbbbiaxbb — ^Bbcoybbt  of  Fims  Paid  to  Coumtt 
Tbbasubxb — Mandamus.  —  There  Is  no  law  which  specially  enjoins  It 
as  a  duty  of  the  treasurer  of  the  city  and  county  of  San  Francisco,  re- 
sulting from  an  office,  trust,  or  station,  to  pay  to  the  Home  for  the  Care 
of  the  Inebriates  of  San  Francisco  the  amount  of  any  fines  collected  by 
the  police  courts  and  turned  over  to  him,  and  mandatnus  will  not  lie  to 
compel  him  to  pay  over  to  the  Home  the  amount  of  any  fines  so  col- 
lected, although  the  clerk  of  the  police  Judge's  court  may  have  turned 
over  to  the  treasurer  the  moneys  which  he  is  enjoined  by  the  act  of 
March  17,  1876,  to  pay  directly  to  the  ofl&cers  of  the  Home. 

Id. — Paxmbnt  of  Fines  fob  Dbunkbnnbss — Rbfbal  of  Statuti. — ^The 
act  of  March  17,  1876  (Stats.  1875-76.  p.  825),  providing  that  the  fines 
and  forfeitures,  not  exceeding  eight  hundred  dollars  in  the  aggregate 
In  any  one  month.  Imposed  and  collected  by  the  police  Judge's  eoart 
In  San  Francisco  for  drunkenness,  shall  be  paid  by  the  clerk  of  such 
court  to  the  Home  for  the  Care  of  Inebriates,  was  not  repealed  by  the 
act  of  March  5,  1889  (Stats.  1889,  p.  62).  reorganising  the  police  court, 
and  providing  that  all  fines  and  forfeitures  imposed  by  sncfa  eonrt  should 
be  paid  Into  the  treasury  of  the  city  by  the  clerk  of  each  department 
once  a  week,  and  repealing  all  inconsistent  acts  and  parts  of  acts,  bot 
containing  no  special  reference  to  the  act  of  March  17,  1876» 

Id. — Rbpbals  bx  Implication — Spbcial  Statutb  whbh  not  Ebpbalbd  bt 
Gbnbbal  Law — Rbpeal  of  Inconsistent  Acts. — ^Repeals  by  implica- 
tion are  not  favored,  and  the  repugnancy  between  two  statutes  should 
be  very  clear  to  warrant  a  court  in  holding  that  the  later  In  time  repeals 
the  other,  when  it  does  not,  in  terms,  purport  to  do  so.  This  rule  has 
peculiar  force  In  the  case  of  laws  of  special  and  local  application,  which 
are  never  to  be  deemed  repealed  by  general  legislation,  except  upon  the 
most  unequivocal  manifestation  of  Intent  to  that  effect,  by  language 
showing  that  the  attention  of  the  legislature  was  called  to  the  special 
act,  and  that  the  general  act  was  intended  to  embrace  the  special  cases ; 
and  the  mere  fact  that  the  general  act  contains  a  clause  repealing  acts 
inconsistent  with  it  does  not  diminish  the  force  of  the  rule 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  coimty  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

Tilden  &  Tilden,  for  Appellant 

John  H.  Durst,  and  Oeorge  Floumoy,  Jr.,  for  Bespond- 
ent 
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Shabpstein,  J. — ^Appellant  applied  to  the  superior 
court  of  the  city  and  county  of  San  Francisco  for  a  writ 
of  mandate  to  compel  respondent,  as  treasurer  of  said 
city  and  county,  to  pay  to  the  petitioner  certain  moneys 
received  by  him  in  his  official  capacity.  A  general  de- 
murrer to  the  petition  was  interposed  and  sustained,  and 
this  appeal  is  from  the  judgment  thereupon  entered, 
denying  the  relief  sought 

A  writ  of  mandate  may  be  issued  by  any  court,  except 
a  justice's  or  police  court,  to  any  inferior  tribunal,  cor- 
poration, board,  or  person,  to  compel  the  performance 
of  an  act  which  the  law  specially  enjoins  as  a  duty  re- 
sulting from  an  office,  trust,  or  station.  (Code  Civ. 
Proc.,  sec.  1035.) 

The  contention  of  appellant  is,  that  the  law  specially 
enjoins  upon  respondent,  as  a  duty  resulting  from  his 
office  as  treasurer,  the  payment  to  appellant  the  moneys 
demanded  of  him  by  it,  by  reason  of  certain  acts  of  the 
l^slature,  the  first  of  which  was  approved  April  1,  1870, 
and  provides,  among  other  things,  that  "the  Home  for 
the  Care  of  the  Inebriates  of  San  Francisco  shall  always 
be  kept  open  for  the  reception  and  care  of  inebriates, 
both  male  and  female,  of  every  nationality  and  sect,  free 
of  charge  for  their  support,  care,  or  medical  attendance, 
while  they  necessarily  remain  therein";  and  that  "any 
police  judge  or  magistrate  of  the  city  and  county  of  San 
Francisco  is  hereby  empowered  to  commit  any  person 
whom  he  shall  convict  of  habitual  intemperance  to  said 
Home." 

But  the  act  mainly  relied  on  in  support  of  appellant's 
contention  is  an  act  entitled  "An  act  to  provide  for  the 
care  and  maintenance  of  inebriates  and  certain  insane 
persons  in  the  city  and  county  of  San  Francisco,"  ap- 
proved March  17,  1876,  which  provides  that  "the  fines 
and  forfeitures,  not  exceeding  eight  hundred  dollars  in 
the  aggregate  in  any  one  month,  imposed  and  collected 
by  the  police  judge's  court  in  and  for  the  city  and 
county  of  San  Francisco,  from  persons  arrested  for  be- 
ing drunk,  or  under  the  infiuence  of  liquor,  shalL 
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the  clerk  of  said  police  judge's  courts  immediately  paid 
to  the  president,  secretary,  and  treasurer,  or  a  majority 
of  them,  at  the  Home  for  the  Care  of  Inebriates  of  said 
city  and  county  for  the  support  and  maintenance  of 
said  Home  for  the  Care  of  Inebriates,  and  the  construc- 
tion and  improvements  of  a  building  for  said  Home 
for  the  Care  of  Inebriates";  and  that  ''all  persons  in 
said  city  and  county  charged  with  being  insane,  and 
pending  their  examination,  or  found  to  be  insane  and 
en  Touie  for  a  state  insane  asylum,  shall  be  placed  in 
the  said  Home,  •  •  •  •  without  charge  to  said  city  and 
county." 

The  treasurer  of  the  city  and  county  of  San  Francisco 
is  not  by  this  act  enjoined,  nor  even  authorized,  to  re- 
ceive or  disburse  any  of  said  moneys,  but  the  duty  of 
paying  said  moneys  to  the  officers  of  the  Home  is  ex- 
pressly imposed  upon  the  clerk  of  the  police  judge's 
court,  and  he  is  required  to  pay  it  to  them  immediately. 

Section  75  of  article  VL  of  the  Consolidation  Act  re- 
quires that  ''all  fines,  penalties,  and  forfeitures  imposed 
for  offenses  committed  within  the  said  city  and  county 
shall  be  received  by  the  Clerk  or  magistrate  of  the  re- 
spective court,  and  paid  into  the  treasury  thereof  as  a  part " 
of  the  police  fund."  And  since  the  passage  of  the  act 
of  March  17,  1876,  it  has  been  the  duty  of  said  clerk  or 
magistrate  to  pay  into  said  treasury  any  excess  over 
eight  hundred  dollars  received  in  any  one  month  by 
them  for  fines,  etc. 

Whatever  simi  or  sums  the  treasurer  received  from 
that  source  became  at  once  a  part  of  the  police  fimd, 
out  of  which  the  fixed  salaries  of  police  captains  and 
officers,  chief  of  police,  police  judge,  and  clerk  of  the  po- 
lice court  could  alone  be  paid. 

It  is  the  duty  of  the  treasurer  to  safely  keep  all  mon- 
eys belonging  to  or  paid  into  the  treasury,  and  not  to 
pay  out  any  part  of  said  moneys  except  upon  demands 
authorized  by  the  Consolidation  Act  By  an  act  ap- 
proved March  5,  1889,  the  clerk  of  each  department  of 
the  police  court  is  required  to  pay  into  the  treasury  of 
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said  city  and  county,  once  a  week,  all  fines  and  for- 
feitureB  imposed  by  said  court  This  act  is  clearly  re- 
pugnant to  that  which  required  the  clerk  of  said  court 
to  pay  an  amount,  not  exceeding  eight  hundred  doUara 
in  any  one  month,  of  the  fines  and  forfeitures  imposed 
and  collected  by  the  police  court  from  persons  arrested 
for  being  drunk  or  under  the  influence  of  liquor,  imme- 
diately to  certain  officers  of  appellant  Besides,  the  act 
of  1889  contains  a  clause  repealing  all  acts  and  parts  of 
acts  in  conflict  with  any  of  its  provisions.  But  whAt- 
ever  effect  may  be  given  to  this  latter  act,  there  is  not, 
nor  ever  has  been,  any  law  which  specially  enjoins  it  as 
a  duty  of  the  respondent,  resulting  from  an  office,  trust, 
or  station,  to  pay  to  appellant  any  money  from  the  treas- 
ury, no  matter  from  what  source  received. 
Judgment  affirmed. 

Patsssoh,  J.,  concurred. 

Db  BUvbn,  J.,  concurring.  —  I  concur  in  the  judg- 
ment of  the  affirmance,  upon  the  ground  that  mandamus  is 
not  the  proper  remedy,  but  I  dissent  from  so  much  of 
the  opinion  of  Mr.  Justice  Sharpstein  as  holds  that  the 
act  of  March  17,  1876  (Stats.  1876-76,  p.  326),  is  re- 
pealed by  the  later  act  of  March  5,  1889  (Stats.  1889,  p. 
62) ;  and  upon  this  latter  point  I  adopt  as  a  correct  state- 
ment of  the  law  the  opinion  of  Mr.  Commissioner  Bel- 
cher, prepared  for  the  court  upon  the  former  submission 
of  this  case.    In  that  opinion  it  is  said: — 

**By  an  act  of  the  legislature,  approved  April  1,  1870 
(Stats.  1869-70,  p.  585),  it  was  provided  that  'the 
Home  for  the  Care  of  the  Inebriates  of  San  Francisco 
shall  always  be  kept  open  for  the  reception  and  care  of 
inebriates,  both  male  and  female,  of  every  nationality 
and  sect,  free  of  charge  for  their  support,  care,  or  medi- 
cal attendance,  while  they  necessarily  remain  therein' ; . 
and  that  'any  police  judge  or  magistrate  of  the  city  and 
coimty  of  San  Francisco  is  hereby  empowered  to  com- 
mit any  person  whom  he  shall  convict  of  habitual  in- 
temperance to  said  Home.' 

XCV.  Cal.— 10  r^  nii^n]r> 
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**By  another  act,  entitled  'An  act  to  provide  for  the 
care  and  maintenance  of  inebriatee  and  certain  insane 
persons  in  the  city  and  county  of  San  Francisco/  ap- 
proved March  17,  1876  (Stats.  1875-76,  p.  825,)  it  was 
provided  that  'the  fines  and  forfeitures,  not  exceeding 
eight  hundred  dollars  in  the  aggregate  in  any  one 
month,  imposed  and  collected  by  the  police  judge's 
court  in  and  for  the  city  and  coimty  of  San  Francisco, 
from  persons  arrested  for  being  drunk  or  under  the  in- 
fluence of  liquor,  shall  be  by  the  clerk  of  said  police 
judge's  court  immediately  paid  to  the  president,  sec- 
retary, and  treasurer,  or  a  majority  of  them,  of  the  Home 
for  the  Care  of  Inebriates  of  said  city  and  coimty,  for 
the  support  and  maintenance  of  said  Home  for  the  Care 
of  Inebriates,  and  the  construction  and  improvements 
of  a  building  for  said  Home  for  the  Care  of  Inebriates'; 
and  that  'all  persons  in  said  city  and  coimty  charged 
with  being  insane,  and  pending  their  examination,  or 
found  to  be  insane  and  en  route  for  a  state  insane  asylum, 
shall  be  placed  in  said  Home,  and  shall  be  cared  for  by 
the  officers  thereof  while  in  said  Home,  without  charge 
to  said  city  and  county.' 

"The  petitioner  is  now,  and  has  been  for  more  than 
twenty-five  years,  an  eleemosynary  corporation,  duly  in- 
corporated and  existing  under  the  laws  of  this  state,  and 
situated  in  the  city  and  county  of  San  Francisco.  It 
has  a  duly  elected,  qualified,  and  acting  president,  sec- 
retary, and  treasurer,  and  is  the  owner  of  a  lot  and 
building  thereon,  in  the  said  city  and  county,  which  is 
now,  and  has  been  for  several  years,  used  as  a  home  for 
inebriates  and  insane  persons  committed  to  its  care.  It 
has  always,  since  the  passage  of  the  aforesaid  acts,  fully 
complied  with  their  provisions,  and  has  at  all  times  kept 
its  Home  open  for  the  reception  and  care  of  inebriates, 
both  male  and  female,  of  every  nationality  and  sect,  free 
of  charge  for  their  support,  care,  and  medical  attend- 
ance, and  has  received  therein  all  persons  in  said  city 
and  county  charged  with  being  insane,  and  pending 
their    examination,    and    all    persons  found  to  be^nsane 

Digitized  by  LjOOQIC 


June,  1892.]    Homb  fob  Inebriates  v.  Rbib.  147 

and  en  route  to  an  insane  asylum,  and  has  cared  for,  sup- 
ported, and  furnished  medical  attendance  to  them,  with- 
out charge.  It  now  has  under  its  care  a  large  nimiber 
of  persons  who  are  habitually  intemperate,  and  others 
who  are  insane,  and  the  money  appropriated  by  the  act 
of  March  17,  1876,  is  necessary  to  pay  for  the  mainte- 
nance of  the  said  Home. 

"Between  the  fifth  day  of  March  and  the  first  day 
of  November,  1889,  certain  fines  and  forfeitures,  the 
amount  for  each  month  being  specifically  named,  were 
by  the  police  court  of  the  city  and  county  of  San  Fran- 
cisco imposed  upon  and  collected  from  persons  arrested 
for  being  drunk  or  under  the  influence  of  liquor;  and  all 
of  the  moneys  so  collected  were  paid  into  the  hands  of 
the  respondent,  as  treasurer  of  the  said  city  and  county, 
and  are  now  in  his  possession.  Prior  to  the  commence- 
ment of  this  proceeding,  petitioner  duly  demanded  of 
respondent  payment  of  all  the  said  several  sums  of 
money,  except  the  amounts  in  excess  of  eight  hundred 
dollars,  but  respondent  refused,  and  has  ever  since  re- 
fused, to  pay  the  same,  or  any  part  thereof,  to  it,  or  to 
any  of  its  officers,  or  to  any  one  in  its  behalf.  Where- 
fore judgment  is  asked,  conmianding  such  payment  to 
be  made. 

"The  respondent  contends  that  the  act  of  March  17, 
1876,  was  repealed  by  an  act  approved  March  5,  1889. 
(Stats.  1889,  p.  62.) 

"The  last-named  act  is  entitled  'An  act  to  create  a 
police  court  in  and  for  the  city  and  coimty  of  San  Fran- 
cisco, state  of  California,'  and  the  provisions  relied  upon 
as  effecting  the  repeal  are  sections  10  and  13,  which 
read  as  follows : — 

"  *Sec.  10.  All  fines  and  forfeitures  imposed  by  said 
court  shall  be  paid  into  the  treasury  of  said  city  and 
county,  by  the  clerk  of  each  department,  once  a  week.' 

"  'Sec.  13.  All  acts  and  parts  of  acts  that  are  in  con- 
flict with  the  provisions  of  this  act  are  hereby  repealed.' 

"It  will  be  observed  that  no  special  reference  is  made 
to  the  act  of  March  17,  1876,  and  the  repeal,  if^^y  was 
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effected^  was  therefore  by  implicatioiL  But  the  general 
and  well-settled  rule  is  that  repeals  by  implication  are 
not  favored. 

"Judge  Cooley,  in  his  work  on  Constitutional  Limi- 
tations, 6th  ed.,  182,  states  the  law  as  follows:  ^Repeals 
by  implication  are  not  favored;  and  the  repugnancy 
between  two  statutes  should  be  very  clear  to  warrant  a 
court  holding  that  the  later  in  time  repeals  the  other, 
when  it  does  not  in  terms  purport  to  do  so.  This  rule 
has  peculiar  force  in  the  case  of  laws  of  special  and  local 
application,  which  are  never  to  be  deemed  repealed  by 
general  legislation  except  upon  the  most  unequivocal 
manifestation  of  intent  to  that  effect' 

"In  Endlich  on  the  Interpretation  of  Statutes,  sec 
223,  this  language  is  used:  'A  general  act  is  to  be  con- 
strued as  not  repealing  a  particular  one,  that  is,  one 
directed  towards  a  special  object  or  a  special  class  of  ob- 
jects  Having  already  given  its  attention  to  the 

particular  subject  and  provided  for  it,  the  legislature  is 
reasonably  presumed  not  to  intend  to  alter  that  special 
provision  by  a  subsequent  general  enactment,  unless  that 
intention  is  manifested  in  explicit  language,  or  there  be 
something  which  shows  that  the  attention  of  the  legisla- 
ture has  been  turned  to  the  special  act,  and  that  the  gen- 
eral one  was  intended  to  embrace  the  special  cases  within 
the  previous  one.  ....  The  general  statute  is  read  as 
silently  excluding  from  its  operation  the  cases  which 
have  been  provided  for  by  the  special  one.  •  .  .  .  The 
fact  that  the  general  act  contains  a  clause  repealing  acts 
inconsistent  with  it  does  not  diminish  the  force  of  this 
rule  of  construction.'  (And  see  People  v.  Quigg,  59  N.  Y. 
83;  Merrill  v.  Gorham,  6  Cal.  42;  Crosby  v.  Patch,  18 
Cal.  439.) 

"Under  the  law  as  thus  declared,  can  the  respondent's 
contention  be  sustained?  We  do  not  think  it  can.  The 
police  judge's  court  was  created  by  the  Consolidation 
Act  of  the  city  and  county  of  San  Francisco,  passed  in 
1856,  and  it  was  therein  provided  that  the  clerk  of  the 
court  should  'receive  and  pay  weekly  into  the  treasury 
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of  the  city  and  county  all  fines  imposed  by  said  court' 
The  act  of  March  5,  1889,  was  in  effect  an  amendment 
of  the  Consolidation  Act,  and  though  it  slightly  changed 
the  name  of  the  old  police  courts  it  was  not  intended, 
and  did  not  have  the  effect,  to  abolish  that  court,  but  only 
to  add  another  judge  thereto,  and  to  reorganize  the  court 
thus  increased  in  numbers,  by  dividing  the  same  into 
departments,  with  a  presiding  judge.  (Ex  parte  Lloyd, 
78  CaL  421.) 

^'The  legislature  had  no  power,  by  a  local  or  special 
law,  to  create  new  offices,  or  to  prescribe  the  powers  and 
duties  of  officers  (Const,  art  lY.,  sec  25,  subd.  28) ;  nor 
did  it  attempt  to  do  so.  It  simply,  so  far  as  the  duties 
of  the  clerk  as  to  paying  over  fines  were  prescribed, 
repeated,  in  substance,  the  language  of  the  old  act 

'^In  this  we  see  nothing  to  indicate  that  the  attention 
of  the  legislature  was  turned  to  the  special  act  of  March 
17,  1876,  or  that  there  was  any  intention  or  purpose  to 
repeal  it 

''It  results,  that  when  the  respondent  received  the 
money  in  controversy,  he  received  and  held  it  for  the 
use  of  petitioner." 

But  conceding  this  to  be  so,  mandamus  is  not  the  proper 
remedy,  and  if  defendant,  or  the  city  and  county  of  San 
Francisco,  wrongfully  withholds  money  which  belongs  to 
the  petitioner,  his  remedy  is  by  action  in  the  ordinary 
course  of  law. 

Gabouttx,  J.,  and  Beatty^  C.  J.,  concurred. 

MoFabland,  J.,  dissenting.  —  I  dissent.  I  concur  in 
the  opinion  of  Mr.  Justice  De  Haven,  except  as  to  the 
remedy. 

Kabbisoh,  J.,  concurring.  —  The  appellant  is  a  private 
corporation  in  the  city  and  county  of  San  Francisco, 
under  the  management  of  officers  entirely  disconnected 
with  the  municipal  government,  and  asks  for  a  mandate 
against  the  treasurer  of  said  city  and  county,  directing 
to  pay  to  it  a  sum  of  money  to  which  it  claims  a  right 
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under  the  provisions  of  the  act  of  March  17,  1876. 
(Stats.  1876,  p.  325.)  It  may  be  very  seriously  ques- 
tioned^ whether,  under  the  former  constitution,  the  legis- 
lature had  the  power  to  compel  a  donation  of  the  city's 
money  to  a  private  corporation,  or  to  direct  the  payment 
in  each  month  to  such  corporation  of  a  specific  sum  of 
money,  irrespective  of  any  benefit  or  service  rendered  by 
it  to  the  city.  Without  passing  upon  this  question,  the 
act  above  referred  to  is,  however,  obnoxious  to  the 
charge  of  violating  section  31  of  article  IV.  of  that 
constitution,  within  the  principles  declared  in  the  cases 
of  San  Francisco  v.  Spring  Valley  W.  W.,  48  Cal.  493; 
Waterloo  Turnpike  Road  Co.  v.  Cole,  51  Cal.  381 ;  Omni- 
hu8  R.  B.  Co.  V.  Baldwin,  57  Cal.  160.  The  acts  of  April 
7,  1870  (Stats.  1869-70,  p.  585),  prescribing  the  powers 
and  duties  of  the  officers  of  the  appellant,  which  it  claims 
affords  the  consideration  for  which  it  was  authorized  to 
receive  the  money  directed  to  be  paid  under  the  act  of 
1876,  was  clearly  without  the  power  of  the  legislature  to 
enact.  The  legislature  had  no  power  to  confer  such 
special  privileges  upon  any  corporation,  or  to  pass  any 
special  act  conferring  authority  upon  it,  or  prescribing 
the  powers  and  duties  of  its  officers.  The  attempt  by 
these  acts  to  impose  any  duty  or  obligation  upon  the 
plaintiff  was  without  the  constitutional  authority  of  the 
legislature,  and  the  plaintiff,  by  virtue  of  said  acts,  neither 
acquired  any  right  nor  became  subject  to  any  duty. 

The  provisions  of  section  10  of  the  act  of  March  5, 
1889  (Stats.  1889,  p.  62),  that  all  fines  and  forfeitures 
imposed  by  the  police  court  shall  be  paid  into  the 
treasury  of  the  city  and  county  of  San  Francisco,  by  the 
clerk  thereof,  is  in  direct  harmony  with  section  16  of  ar- 
ticle XL  of  the  present  constitution,  which  directs  all 
municipal  moneys  to  be  paid  to  the  treasurer,  and  oper- 
ates as  a  direct  repeal  of  that  portion  of  the  act  of  1876, 
which  authorized  the  clerk  of  the  police  court  to  pay 
certain  moneys  to  the  appellant. 

By  bringing  this  action  against  the  treasurer,  th^  ap- 
pellant impliedly  admits  that  the  act  of  1876  ifi  repealed  «o 
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far  as  it  directs  the  payment  to  it  by  the  derk  of  the  fines 
collected  by  him,  but  it  contends  that  the  other  portion 
of  the  act  is  left  in  force.  Inasmuch,  however,  as  under 
the  provision  of  the  constitution  above  referred  to  the 
legislature  could  not  have  authorized  the  payment  of 
those  fines  to  any  other  officer  than  the  treasurer  of  the 
city  and  county,  it  must  be  held  that  the  entire  act  is 
repealed,  even  if  it  had  any  validity  when  originally  en- 
acted. After  the  money  has  once  been  received  into 
the  treasury,  the  treasurer  is  not  authorized  to  pay  out 
any  portion  thereof,  except  as  authorized  by  law,  and 
after  the  demand  therefor  shall  have  been  duly  audited. 
Section  82  of  the  Consolidation  Act  provides  that  ^'no 
payment  can  be  made  from  the  treasury  or  out  of  the 
public  funds  of  said  city  and  county,  unless  the  same  be 
specifically  authorized  by  this  act,  nor  unless  the  demand 
which  is  paid  be  duly  audited,  as  in  this  act  provided, 
and  that  must  appear  upon  the  face  of  it"  Section  84 
of  the  same  act  declares  that  ''every  demand  upon  the 
treasury  .  •  .  .  must,  before  it  can  be  paid,  be  pre- 
sented to  the  auditor  of  the  city  and  county,  to  be 
allowed,  who  shall  satisfy  himself  whether  the  money  is 
legally  due  and  remains  unpaid,  and  whether  the  pay- 
ment thereof  from  the  treasury  of  the  city  and  county  is 
authorized  by  law,  and  out  of  what  fund No  de- 
mand can  be  approved,  allowed,  audited,  or  paid,  unless 
it  specify  each  several  item,  date,  and  value  composing 
it,  and  refer  to  the  law  by  title,  date,  and  section  author- 
izing the  same."  It  is  not  alleged  by  the  appellant  that 
the  claim  which  it  asks  that  the  treasurer  be  directed  to 
pay  was  in  any  respect  audited,  as  above  provided. 

The  provision  in  section  10  of  the  act  of  1889,  direct- 
ing the  clerk  of  the  police  court  to  pay  these  moneys 
into  the  treasury,  is  not  the  creation  of  any  new  office,  or 
the  conferring  of  any  additional  powers  upon  an  exist- 
ing officer,  but  a  mere  direction  to  him  for  the  disposi- 
tion of  the  moneys  which  he  may  receive.  Nor  did  the 
provisions  of  the  act  of  1876,  even  if  that  act  was  con- 
stitutional, create  a  contract  between  the  appellant  and 
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the  city,  or  give  to  the  appellant  any  rights  or  privileges 
which  eould  not  at  any  time  thereafter  be  revoked  by 
the  legislature.  It  was  but  an  act  of  legislation,  subject 
to  repeal  at  the  will  of  the  body  which  enacted  it 

For  these  reasons,  as  well  as  for  those  contained  in 
the  opinion  of  Mr.  Justice  Sharpstein,  the  judgment 
should  be  affirmed. 


[No.  14969.     In  Bank.— June  18,  1892.] 

E.  F.  SPENCE,  Teusteb,  Respondent,  t;.  JESSUP 
W.  SCOTT  ET  Ai.,  Defendbnts,  and  HENRY  L 
KOWALSKY,  Appelulnt. 

FOBECLOSUBB     OF     MOETGAOB AFPBAL — BOXCD     FOB     DBFICIBirCT. — ^Wbere 

a  decree  forecIOBlng  a  mortgage  Includes  a  deficiency  judgment.  Its  exe- 
cution cannot  be  stayed,  in  favor  of  any  appellant,  unless  he  glyes  an 
undertaking  on  appeal  to  provide  for  the  payment  of  such  deficiency, 
although  he  may  not  be  the  mortgagor,  and  there  Is  no  deficiency  Judg- 
ment against  him,  and  regardless  of  whether  he  is  In  possession  or  not. 

Applioation  to  stay  execution  upon  appeal  from  a 
judgment  of  the  Superior  Court  of  the  county  of  Lob 
Angeles  foreclosing  a  mortgage.  The  facta  are  stated  in 
the  opinion  of  the  court. 

David  Friedenrieh,  for  Appellant 

A.  B.  Hoichhisa,  for  Respondent 

Houghton,  Silent  £  Campbell,  for  Defendant  Scott 

The  CouET.  —  This  cause  is  now  before  us  upon  the 
application  of  appellant  Kowalsky  for  an  order  restrain- 
ing the  sheriff  of  Los  Angeles  County  from  executing  a 
deed  to  respondent,  pursuant  to  a  foreclosure  sale,  upon 
the  ground  that  said  Kowalsky  has  appealed  to  this 
court  from  the  judgment  of  foreclogure,  and  has  executed 
an  undertaking  on  appeal  which  stays  all  proceedings. 
A  temporary  order  was  made,  so  restraining  the  sheriff 
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pending  the   hearing  and   determination  of  the   applica- 
tion. 

It  appears  now  that  the  decree  of  foreclosure  included 
a  deficiency  judgment,  and  that  the  undertaking  on  ap- 
peal in  this  case  does  not  provide  for  the  payment  of 
such  deficiency.  It  was  substantially  decided  in  the 
ease  of  Johnson  v.  King,  91  Cal.  307,  that  in  such  a  case 
the  appellant,  whosoever  he  may  be,  if  he  desires  a  stay 
of  proceedings,  must  give  an  imdertaking  for  the  defi- 
ciency. And  that  case  is  not  in  conflict  with  either 
Home  Loan  Ass'n  v.  Wilkins,  64  CaL  379,  or  Englund  v. 
Lewis,  26  Cal.  827,  cited  by  appellant.  In  the  former 
case  an  opinion  seems  to  have  been  first  rendered  in  De- 
partment, but  a  hearing  in  Bank  was  ordered,  and  in 
the  opinion  of  the  court  in  Bank  the  point  involved 
here  was  not  determined ;  while  Englund  v.  Lewis,  25 
CaL  327,  is  strictly  in  accord  with  Johnson  v.  King,  91 
CaL  807- 

It  is  true  that  in  Johnson  v.  King,  91  Cal.  307,  the  ap- 
pellant was  in  possession,  although  he  was  not  the  mort- 
gagor, and  there  was  no  deficiency  judgment  against 
him;  but  it  was  held  that  the  provision  applies  to  all 
appellants.  Section  945  of  the  Code  of  Civil  Procedure 
is  entirely  clear  upon  the  subject.  It  provides  that  a 
judgment  of  foreclosure^  shall  not  be  stayed  unless  there 
be  an  undertaking  "on  the  part  of  the  appellant/'  to  the 
effect,  among  other  things,  that  "when  the  judgment  is 
for  the  sale  of  mortgaged  premises  and  the  payment  of 
u  deficiency  arising  upon  the  sale,  the  undertaking  must 
also  provide  for  the  payment  of  such  deficiency." 

The  temporary  restraining  order  is  discharged,  and 
the  application  is  dismissed. 
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[No.  18829.     In  Bank.— June  18,  1802.] 

JAMES  R  JATUNN,  Appellant,  v.  J.  M.  SMITH,  bt 

AL.,  KeSPONDBNTS. 

PBBSCBIPTION — AD7BB8E     USBB     OF     WATBB — ^PUBLIC     LANDS — OftAJfT     FBOM 

QoyEBNMBNT. — ^Tbere  can  be  no  advene  possession  of  land,  or  adyerse 
user  of  water  to  the  natural  flow  of  wblch  such  land  is  entitled,  so  Ions 
as  the  title  to  the  land  remains  in  the  United  States ;  hut  a  prescriptiTe 
right  to  the  use  of  water  may  be  acquired  after  the  legal  title  of  such 
land  has  vested  In  a  grantee  of  the  government. 

Id. — GuANT  TO  Ckntkal  Pacific  Bailboad  Company — Vnstino  of  Titlb. 
— ^The  grant  of  land  to  the  Central  Pacific  Bailroad  Company,  by  the 
acts  of  Congress  of  July  1,  1862,  and  July  2,  1864,  to  aid  in  the  con- 
struction of  its  road,  was  a  grant  in  prae^enti,  passing  the  legal  title  to 
the  lands  granted  as  of  the  date  of  the  grant,  as  soon  as  the  sections 
were  identified  by  a  legal  survey  and  the  definite  location  of  the  road. 

Id. — Patknt  fob  Railboad  Land^Divbbsxon  of  Watbb — Statutib  of 
Liif iTATioNS.  — As  the  legal  title  to  land  granted  to  the  Central  Pacific 
Railroad  Company  vested  in  the  company  upon  identification  of  the  land, 
and  not  at  the  date  of  the  patent  Issued  by  the  United  States,  the  stat- 
ute of  limitations  commenced  to  run  in  favor  of  one  who  diverted  the 
waters  of  a  stream  upon  the  land  after  such  identification  and  prior  to 
the  date  of  the  patent,  from  the  date  of  the  diversion,  as  against  the  rail- 
road company  and  its  grantees. 

Id. — Bffbct  of  Gbant — Advebsb  PossnssioN — Subsbqubnt  PAnoNT. — 
When  the  legal  title  to  land  is  granted  by  act  of  Congress,  the  title  of 
the  government  is  as  effectively  divested  is  It  would  be  by  the  Issuance 
of  a  patent  therefor  by  the  executive  department  under  authority  of 
law,  and  such  land  then  becomes  subject  to  the  limitation  laws  of  the 
state  in  which  it  is  situated,  and  an  adverse  possession  thereof,  after 
the  date  of  such  grant  for  the  requisite  period  fixed  by  such  laws,  will 
ripen  into  a  legal  title  In  favor  of  the  adverse  possessor,  and  the  effect 
of  such  possession  is  not  Interrupted  or  defeated  by  the  subsequent  Issu- 
ance of  a  patent  therefor  in  pursuance  of  such  act  of  Congress. 

Id. — Recitals  in  Patbnt — Subvbt  and  Idbntification  of  Land  Gbantbd 
— PAYifRNT  OF  Costs  and  Fbbs. — The  recitals  in  the  patent  from  the 
United  States  to  the  Central  Pacific  Railroad  Company,  showing  that 
the  line  of  the  railroad  was  definitely  located,  and  that  the  company 
afterward  filed  with  the  register  and  receiver  at  Sacramento  a  selection 
of  the  land  under  the  acts  of  Congress,  and  that  such  selection  was  prop- 
erly certified  to  or  approved  by  such  register  and  receiver,  are  suflldent 
proof  of  the  fact  that  the  land  was  at  the  date  of  its  selection  surveyed 
by  authority  of  the  United  States,  and  identified  as  land  to  which  the 
grant  made  to  the  company  had  then  attached,  and  that  the  costs  of 
such  survey  and  other  fees  required  by  law  had  been  paid  by  such  com- 
pany. 

Appeal  from   a  judgment  of  the  Superior  Court  of 
Nevada  County,  and  from  an  order  denying  a  new  triaL 
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The  facts  are  stated  in  the  opinion  of  the  oouit. 
C.  W.  KUU,  for  AppeUant 
P.  F.  Simonds,  for  Bespondents. 

Db  Havbsn,  J.  —  The  plaintiff  is  the  owner  of  a  tract  of 
land  through  which  flows  a  stream  of  water  known  as 
Wolf  Creek,  and  the  defendants,  more  than  five  years 
prior  to  the  commencement  of  this  action,  diverted  the 
waters  of  said  stream  at  a  point  above  where  it  enters 
upon  the  land  of  plaintiff.  This  action  is  brought  for 
the  purpose  of  enjoining  the  defendants  from  hereafter 
taking  or  diverting  any  of  the  waters  of  said  stream,  and 
for  a  judgment  that  plaintiff  is  entitled  to  have  the  stream 
flow  down  its  natural  bed  and  across  the  land  of  plain- 
tiff. 

In  their  answer,  the  defendants  allege  that  plaintiff's 
cause  of  action  is  barred  by  the  statute  of  limitations. 
The  plaintiff  was  nonsuited,  and  from  this  judgment  he 
appeals. 

The  land  owned  by  plaintiff  is  an  odd  numbered  sec- 
tion, which  was  granted  to  the  Central  Pacific  Railroad 
Company  to  aid  in  the  construction  of  its  road  by  the 
acts  of  Congress  of  July  1,  1862  (12  TJ.  S.  Stats,  at  Large, 
489),  and  July  2,  1864  (13  Stats,  at  Large,  356),  and  the 
patent  therefor  did  not  issue  to  the  railroad  company 
until  April,  1884,  which  was  less  than  five  years  before 
this  action  was  brought.  The  railroad,  however,  was 
constructed  from  Sacramento  to  the  Nevada  state  line, 
and  fully  completed  and  equipped  in  the  manner  pre- 
scribed by  said  acts  of  Congress,  as  early  as  November 
3,  1869,  and  this  fact  was  on  that  day  properly  certified 
to  by  the  commissioners  appointed  by  the  President  for 
the  purpose  of  examining  and  reporting  in  relation  to 
the  construction  of  said  road,  as  is  shown  by  the  recitals 
contained  in  the  patent. 

The  title  of  plaintiff  to  the  land  owned  by  him  is 
found    upon    a    deed    executed    to    him    by    the  Central 
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Pacific  Bailroad  Company^  in  December,  1884,  after  it 
obtained  its  patent  from  the  United  States.  The  de- 
fendants diverted  the  waters  of  Wolf  Creek  in  1874,  and 
it  is  not  claimed  bj  the  appellant  that  the  evidence  given 
npon  the  trial  in  the  superior  court  was  insufficient  to 
show  that  such  diversion  was  thereafter  continued  under 
claim  of  right,  and  under  such  circumstances  as  to  ripen 
into  a  prescriptive  right  in  defendants,  if  the  statute  of 
limitations  commenced  to  run  in  their  favor  prior  to 
the  date  of  the  patent  issued  by  the  United  States  to  his 
grantor,  the  railroad  company. 

The  contention  of  appellant  is,  that  the  United  States, 
&y  its  patent,  conveyed  to  the  railroad  company  the  l^al 
title  to  the  land  now  owned  by  him,  with  all  its  natural 
riparian  rights  as  they  existed  at  the  date  of  the  definite 
location  of  the  railroad,  and  that  as  defendants  could  not 
hold  adversely  to  the  United  States,  they  can  derive  no 
advantage  from  their  acts  of  diversion  and  user  prior  to 
the  date  of  the  United  States  patent 

It  was  held  by  this  court  in  the  case  of  Mathews  v. 
Ferrea,  45  CaL  51,  that  there  could  be  no  successful  as- 
sertion of  a  claim  to  a  prescriptive  right  to  divert  waters 
from  a  stream,  to  the  injury  of  a  riparian  proprietor  be- 
low who  had  acquired  his  title  from  the  United  States 
within  five  years,  the  court  in  its  opinion  saying  that 
"prescription  or  adverse  user  will  not  mature  into  a  title 
as  against  the  United  States,  and  that  it  will  not  avail 
as  a  defense  unless  the  user  has  been  adverse  for  the 
requisite  period  after  the  title  passed  from  the  United 
States.'' 

There  can  be  no  doubt  of  the  correctness  of  the  rule  as 
thus  declared.  The  general  government  is  not  subject 
to  the  jurisdiction  of  the  state,  and  the  latter  is  without 
power  to  prescribe  the  time  within  which  the  United 
States  shall  assert  its  rights  in  order  to  preserve  them, 
and  it  must  be  regarded  as  settled  that  the  statute  of 
limitations  of  a  state  does  not  apply  to  the  government 
of  the  United  States,  and,  aa  a  consequence,  that  there 
can  be  no  adverse  possession  of  land  under  such  a  law, 
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or  adverse  user  of  water,  to  the  natural  flow  of  which 
such  land  is  entitled,  while  the  title  remains  in  the 
United  States.  (Freemont  v.  Seals,  18  Cal.  484;  Nessler 
V.  Bigelow,  60  CaL  98 ;  Gardiner  v.  Miller,  47  Cal.  470 ; 
Treadway  v.  Wilder,  12  Nev.  108 ;  Gibson  v.  Choteau,  13 
WalL  98.) 

But  we  are  unable  to  agree  to  the  proposition  con- 
tended for  by  appellant,  that  the  legal  title  to  the  land 
owned  by  him  remained  in  the  United  States  until  the 
issuance  of  the  patent  therefor  to  the  Central  Pacific 
Railroad  Company,  in  1884,  and  that  the  effect  of  such 
patent  was  to  then  convey  to  the  railroad  company  tb.' 
legal  title  to  such  land,  with  all  the  riparian  rights  which 
belonged  to  it  at  the  time  of  the  definite  location  of  the 
line  of  such  railroad.  On  the  contrary,  the  grant  of 
land  to  that  company  by  the  acts  of  Congress  of  July  1, 
1862,  and  July  2,  1864,  to  aid  in  the  construction  of  its 
road,  was  a  grant  in  prwsenti  of  every  alternate  section 
of  land  not  reserved  by  such  granting  acts,  passing  the 
legal  title  thereto  as  of  the  date  of  the  grant,  as  soon  as 
those  sections  were  identified  by  a  legal  survey,  and  the 
definite  location  of  the  road  for  which  the  grant  was 
made. 

In  defining  the  nature  of  the  grant  made  by  the  acts 
of  Congress  just  mentioned,  the  supreme  court  of  the 
United  States,  in  the  case  of  Desert  Salt  Co.  v.  Tarpeyy 
142  U.  S.  24-1,  say:  "As  the  sections  granted  were  to  be 
within  a  certain  distance  on  each  side  of  the  line  of  the 
contemplated  railroad,  they  could  not  be  located  until 
the  line  of  the  road  was  fixed.  The  grant  was,  therefore, 
in  the  nature  of  a  'float' ;  but  when  the  route  of  the  road 
was  definitely  fixed,  the  sections  granted  became  suscep- 
tible of  identification,  and  the  title  then  attached  as  of 
the  date  of  the  grant,  except  as  to  such  parcels  as  had 
been  in  the  mean  time  under  its  provisions  appropriated 
to  other  purposes The  terms  used  in  the  grant- 
ing clause  of  the  act  of  Con^^ress,  and  the  interpretations 
thus  given  to  them,  exclude  the  idea  that  they  are  to  be 
treated  as  words  of  contract  or  promise,  rather  than,^^^Q[^ 


158  Jatuhh  V   Smith.  [95CaL 

they  naturally  import,  as  words  indicating  an  immediate 
transfer  of  interest  The  title  transferred  is  a  legal  title,^ 
as  distinguished  from  an  equitable  or  inchoate  interest" 
See  also  Denny  v.  Dodson,  32  Fed.  Rep.  899 ;  Forrester  ▼. 
Scott,  92  Cal.  398,  in  which  similar  grants  are  construed 
in  the  same  manner.  And  it  was  further  held,  in  the 
case  from  which  we  have  just  quoted,  that  although  the 
acts  of  Congress  above  referred  to  provide  for  the  issu- 
ance of  patents  to  the  railroad  company  for  the  lands 
granted,  upon  the  conditions  therein  named,  that  such 
patents  are  not  needed  to  convey  the  legal  title  to  such 
lands,  and  it  was  not  contemplated  by  those  acts  that 
they  should  be  issued  for  any  such  purpose.  Upon  this 
point  the  court  said:  "While  not  essential  to  transfer 
the  legal  right,  the  patents  would  be  evidence  that  the 
grantee  had  complied  with  the  conditions  of  the  grant, 
and  to  that  extent  that  the  grant  was  relieved  from  pos- 
sibility of  forfeiture  for  breach  of  its  conditions.  They 
would  serve  to  identify  the  lands  as  coterminous  with  the 
road  completed;  they  would  obviate  the  necessity  of  any 
other  evidence  of  the  grantee's  right  to  the  lands,  and 
they  would  be  evidence  that  the  lands  were  subject  to 
the  disposal  of  the  railroad  company  with  the  consent  of 
the  government  They  would  be  thus,  in  the  grantee'a 
bands,  deeds  of  further  assurance  of  his  title  and  there- 
fore a  source  of  peace  and  quiet  to  him  in  his  posses- 
sion." 

It  necessarily  follows  from  this  view  of  the  nature  of 
the  grant  made  to  the  Central  Pacific  Railroad  Company 
by  the  acts  of  Congress,  before  mentioned,  the  position 
of  appellant,  that  upon  the  completion  of  its  railroad  such 
company  became  only  the  equitable  owner  of  the  lands 
granted  to  it,  and  that  the  United  States  thereafter  held 
the  legal  title  to  such  lands  in  trust  for  it  until  the  is- 
suance of  the  patents  provided  for  by  said  acts  of  Con- 
gress, cannot  be  sustained.  The  land  owned  by  plaintiff 
is  an  odd-numbered  section,  and  the  legal  title  to  it  passed 
from  the  United  States  to  the  Central  Pacific  Railroad 
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Company  when  identified  by  a  survey  and  the  definite 
location  of  the  line  of  its  road.  The  title  passe '1  by  the 
words  of  grant  contained  in  the  acts  of  Congress,  and 
not  by  the  patent  subsequently  issued  to  it 

When  the  legal  title  to  land  is  granted  by  act  of  Con- 
gress, the  title  of  the  government  is  as  effectively  divested 
BB  it  would  be  by  the  issuance  of  a  patent  therefor  by  the 
executive  department;  under  authority  of  law,  and  such 
land  then  becomes  subject  to  the  limitation  laws  of  the 
state  in  which  it  is  situated;  and  an  adverse  possession 
thereof  after  the  date  of  such  grant  for  the  requisite 
period  fixed  by  such  laws  wiU  ripen  into  a  legal  title  in 
favor  of  the  adverse  possessor,  and  the  effect  of  such 
possession  is  not  interrupted  or  defeated  by  the  subse- 
quent issuance  of  a  patent  therefor,  in  pursuance  of  such 
act  of  Congress.  (Langdeau  v.  Hanes,  21  Wall.  521 ;  Lang- 
his  V.  Crawford,  59  Mo.  456 ;  Feting  v.  De  Lore,  71  Mo.  ' 
13;  Byan  v.  Carter,  93  U.  S.  78.) 

The  recitals  contained  in  the  patent  under  which  plain- 
tiff claims  show  that  the  line  of  the  Central  Pacific  Rail- 
road Company  was  definitely  located  prior  to  November 
8,  1869,  and  that  the  company,  on  July  26,  1882,  filed 
with  the  register  and  receiver  at  Sacramento  a  selection 
of  plaintiff's  land,  under  the  acts  of  Congress  before  re- 
ferred to,  and  that  such  selection  was  on  that  day  prop- 
erly certified  to  or  approved  by  such  register  and  receiver. 
These  recitals  are  sufficient  proof  of  the  fact  that  the 
land  was  at  the  date  of  such  selection  surveyed  by  au- 
thority of  the  United  States,  and  identified  as  land,  to 
which  the  grant  made  to  that  company  had  then  attached, 
and  that  the  costs  of  such  survey,  and  other  fees  required 
by  law,  had  been  paid  by  such  company.  This  being 
the  case,  it  must  be  held,  in  accordance  with  the  views 
contained  in  this  opinion,  that  the  legal  title  to  such  land 
was  at  that  time  vested  in  the  Central  Pacific  Railroad 
Company,  and  the  defendants,  by  their  continued  diver- 
sion of  the  waters  of  Wolf  Creek  thereafter,  under  claim 
of  right,  until  the  commencement  of  this  action  in  1889, 
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a  period  of  more  than  five  years,  have  acquired  a  pie 
ficriptive  right  to  do  so. 
Judgment  and  order  affirmed* 

Hasbison,  J.y  Shabpstbiit^  J.,  FATBBSoisr^  J.f  and  Ga« 
BouTTB,  J.,  concurredi 


[No.  18048.      In  Bank.-nJime  18,  1808.] 

GEORGE  W.  TYLER,  Appellant,  v.  GEORGE  T. 
MAYRE,  Admiwistbatob,  etc.,  bt  al..  Respondents. 

ASBIQNMENT    IN    TbUST — ^TBUSTn    AS    BbNBFICXABZ — ASftlOZTOB'S    ATTOSNBT 

—  Tbust  fob  Fbbs  AMD  DiSBUBSBM BNT8.  —  Where  the  owner  of  a  note, 
upon  which  a  suit  is  brought  against  the  makers,  assignB  it  In  trust,  to- 
gether with  all  the  ayalls  of  the  action,  and  certain  other  claims  to  secure 
certain  specified  obligations,  "first  deducting  and  paying  out  of  any 
money  that  may  be  realized  out  of  said  claims  all  charges  for  costs  and 
attorney's  fees  and  charges,  to  provide  for  the  payment  of  which  this  as- 
signment is  also  made,*'  the  fact  that  the  assignee  Is  one  of  the  benefi- 
ciaries named  does  not  prevent  the  assignment  from  creating  a  trust, 
which  may  be  enforced  In  favor  of  the  attorney  of  the  assignor,  or  his 
fees  and  disbursements  for  costs  in  the  suit  on  which  the  note  was  made. 

Id. — Enfobcement  of  Tbust  against  Administbatob  of  Tbustsb. -^ 
Such  trust  devolves  upon  the  administrator  of  the  trustee,  and  may  be 
enforced  directly  against  him  by  the  assignor's  attorney,  as  an  equitably 
cause  of  action. 

Id. — Pbouisb  fob  Benefit  of  Anothbb — Exbctjtbd  Considbbatioh^ 
Aqbbembnt  bt  Assignee  to  Pat  Attobnbt's  Fees  of  Assionob. — 
The  agreement  by  the  assignee  to  pay  the  fees  of  the  assignor's  attorney, 
being  based  upon  an  executed  consideration,  may  be  enforced  by  th« 
attorney,  as  a  promise  made  for  his  benefit,  by  an  action  at  law  against 
the  assignee. 

Td.-7-Estateb  or  Decedents — Peesentation  or  Claiics — ^Pleadino. — 
The  cause  of  action  in  favor  of  the  attorney  of  the  assignor,  against 
the  admindstreutor  of  the  assignee,  is  not  governed  hj  section  1493 
of  the  Code  of  Civil  Procedure;  and  if  the  administrator  pleads  the 
statute  of  limitation,  the  cause  of  action  against  him  ignot  affected 
by  a  finding  tb&t  the  cause  of  action  against  the  deceased  assignor 
was  barred  by  that  section,  however  it  might  affect  the  estate  of  the 
assignor. 

Id. — Separate  Relief  against  One  of  Several  Defendants — Prater 
OF  Complaint. — The  relief  to  which  the  plaintiff  is  entitled  against 
any  one  of  the  defendants  is  not  limited  by  his  prayer  for  relief 
against  other  defendants;  but  he  is  entitled  to  any  relief  justified  by 
the  facts  alleged  in  the  complaint  if  proved,  or  admitted. 

Id. — Disqualification  of  Plaintiff  as  Witness — Claim  against  Es- 
tate.— The  plaintiff  in  such  action  cannot  testify  against  the  adminifl- 
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tntrlz  of  the  deceaaed  aailgnor  to  an  agreement  made  between  the 
aaalgnor,  the  aaalgnee,  and  the  plaintiff,  to  the  effect  that  the  plaintiff 
ahonld  continue  to  proaecate  the  anit  upon  the  aaalgned  note  aa  attorney 
for  the  aaalgnor,  and  be  paid  a  reaaonable  fee  out  of  the  proceeda  of  the 
Judgment,  if  collected,  nor  can  he  teatlfy  to  any  mattera  of  fact  occur- 
ring before  the  death  of  the  aaalgnor. 

Apptbat*  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  denying  a  new 
trial 

The  facts  are  stated  in  the  opinion  of  Mr.  Commis- 
sioner Yandief • 

D,  H.  WhUUmore,  and  Whittemore  &  Sears,  for  Appel- 
lant 

AyUU  B.  Cotton,  W.  H.  H.  Hart,  J.  B.  Beinstein,  and 
A.  J.  Le  Breton,  for  Respondents. 

The  CouBT.  —  After  hearing  in  Bank,  we  are  satisfied 
with  the  conclusion  reached  in  Department,  and  with 
the  opinion  therein  delivered  by  Commissioner  Yanclief, 
and  for  the  reasons  stated  in  such  opinion,  the  judgment 
and  order  appealed  from  are  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Db  Havbit,  J.,  concurring.  —  I  concur  in  the  judgment 
of  reversal,  but  dissent  from  that  part  of  the  opinion 
which  holds  that  the  court  erred  in  sustaining  the  ob- 
jection made  to  plaintiff's  offer  to  show  by  his  own  tes- 
timony that  it  was  "agreed  between  plaintiff,  Jane  E. 
Chase,  and  William  Irvine,  that  plaintiff  should  continue 
to  prosecute  the  case  as  attorney  for  plaintiff,  and  if  he 
finally  succeeded  in  getting  a  judgment,  he  should  be 
paid  out  of  the  proceeds  of  said  judgment,  when  collected, 
a  reasonable  fee";  and  the  further  offer  to  show  by  the 
same  testimony  what  was  agreed  at  the  same  time  in 
reference  to  the  written  agreement  referred  to  in  the  tes- 
timony of  witness  Reinstein. 

Hassibon,  J.,  and  GABOUTrn^  J.,  concurred. 

XCV.  CAL-— 11  ^  I 
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Shabpstein^  J.,  dissenting.  —  There  are  four  assign- 
ments of  error  herein,  two  of  which  are  based  upon  the 
refusal  of  the  court  to  permit  plaintiff  to  testify  to  mat- 
ters of  f acts,  occurring  before  the  death  of  Jane  E.  Chase, 
deceased,  whose  administratrix,  Clara  J.  Slater,  was  a 
defendant  in  the  action.  The  only  question  which  arises 
upon  the  exceptions  to  the  rulings  of  the  court  upon  the 
objections  to  the  competency  of  the  plaintiff  to  testify  as 
to  the  matters  of  fact  occurring  before  the  death  of  Jane 
£.  Chase  is,  whether  the  action  is  prosecuted  against  the 
administratrix  of  her  estate,  upon  claim  or  demand  against 
aaid  estate. 

The  complaint  states  facts  sufficient  to  constitute  a 
cause  of  action  against  said  administratrix,  and  the  plain- 
tiff prays  for  judgment;  that  there  is  due  him  from  de- 
fendant Clara  J.  Slater,  as  administratrix  of  Jane  E.  Chase, 
ileceased,  the  sum  of  $1,570,  payable  out  of  the  amount 
due  on  a  judgment  recovered  in  the  action  of  said  Jane 
E.  Chase  against  one  Evoy,  in  the  prosecution  of  which 
plaintiff  alleges  that  he  rendered  the  services  as  the  at- 
torney of  said  Jane  E.  Chase,  for  which  he  claims  there 
id  due  him  from  the  administratrix  of  said  estate  said 
sum  of  $1,570.  The  circumstance  of  his  asking  to 
nave  it  adjudged  that  said  amount  is  payable  out  of  the 
amount  due  on  said  judgment  does  not  change  the  char- 
acter of  the  claim.  If  it  is  not  a  claim  against  the 
estate,  it  cannot  be  adjudged  payable  out  of  a  judgment 
belonging  to  the  estate.  The  plaintiff  was  not  a  compe- 
tent witness  to  prove  the  facts  which  he  offered  to  prove 
by  his  own  evidence,  and  the  court  properly  sustained 
ilie  objections  to  his  testifying  to  said  facts.  (Code  Civ. 
l^roc,  sec.  1880.)  The  court  did  not  err  in  permitting 
rhe  defendants  to  prove  by  the  witness  Reinstein  that 
Le  had  seen  a  written  agreement  between  plaintiff  and 
Jane  E.  Chase,  in  which  it  was  stipulated  that  plaintiff 
bbould  receive  two  hundred  and  fifty  or  three  hundred 
dollars  for  his  services  in  the  action  of  Chase  v.  Evoy. 

The  finding  of  the  court,  that  Jane  E.  Chase  did  not 
assign  anything  to  William  Irvine  in  trust,  for  the  pur- 
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pose  of  paying  to  plaintiff  for  his  services  as  her  attor- 
ney, or  for  the  purpose  of  paying  him  any  charge  or 
claim  whatsoever,  is,  in  my  opinion,  justified  by  the 
evidence.  In  the  assignment  of  Jane  E.  Chase  to  Irvine, 
the  plaintiff  is  once,  and  only  once,  mentioned.  After 
declaring  that  the  assignment  is  made  in  trust  for  the 
following  uses,  intents,  and  purposes,  to  wit,  there  fol- 
lows this  clause:  "To  secure  to  George  W.  Tyler  and  H. 
K.  W.  Clark,  their  and  each  of  their  heirs,  executors, 
and  administrators,  for  their  respective  obligations  and 
liabilities  incurred  by  them,  and  either  of  them,  as  t})e 
bondsmen  of  the  party  of  the  first  part,  as  administra- 
trix of  the  estate  of  M.  S.  Chase,  deceased,  made  and 
delivered  on  her  appointment  as  such  administratrix, 
and  also  to  secure  any  other  substitutes  of  said  bonds- 
men, or  either  of  them,  to  be  hereafter  substituted  as 
her  bondsmen  in  the  matter  of  her  administration  of 
said  estate,  first  deducting  and  paying  out  of  any  mon- 
eys that  may  be  realized  out  of  said  claims  all  charges 
for  costs  and  attorney's  fees  and  charges,  to  provide  for 
the  payment  of  which  this  assignment  and  transfer  is 
also  made."  I  fail  to  discover  any  intention  to  assign 
the  claim  against  Evoy  in  trust,  for  the  payment  of 
plaintifPs  fees  and  charges  for  prosecuting  an  action  to 
recover  the  same.  Therefore,  in  my  judgment,  the  find- 
ing that  no  such  assignment  was  made,  or  trust  created, 
should  not  be  disturbed. 

I  think  the  judgment  and  order  should  be  affirwmed. 

The  following  is  the  opinion  of  Commissioner  Van- 
clief,  rendered  in  Department  One  on  the  30th  of  June, 
1891:— 

Vawclief,  C.  —  On  November  24,  1873,  one  Jane  E. 
Chase,  being  the  owner  and  holder  of  a  promissory  note 
made  by  Briggs,  Evoy,  and  Cobb,  employed  plaintiff,  as 
her  attorney  at  law,  to  bring  suit  on  said  note,  which  he 
did,  and  on  the  3d  of  December,  1873,  recovered  final 
judgment  thereon  against  the  estate  of  Evoy  (then  de- 
ceased) for  $6,175.     On  May  21,  1878,  Jane  E.  Qhase 
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executed  to  the  defendant  William  Irvine^  the  following 
instrument:  ''Know  all  men  by  these  preeents,  that 
Jane  E.  Chase,  of  Martinez,  Contra  Costa  County,  Cali- 
fornia, party  of  the  first  part,  for  the  consideration  and 
purpose  hereinafter  set  forth,  hath  sold,  assigned,  trans- 
ferred, and  set  over,  and  doth  hereby  sell,  assign,  trans- 
fer, and  set  over,  unto  William  Irvine,  of  the  city  and 
county  of  San  Francisco  and  state  aforesaid,  party  of 
the  second  part,  all  and  singular  the  following  claims, 
indebtedness,  and  obligations,  to  wit:  The  certain  prom- 
issory note,  in  writing,  made  and  executed  to  me  by  M. 
G.  Cobbs,  Q.  G.  Briggs,  and  John  Evoy,  for  the  principal 
sum  of  twenty-five  hundred  dollars,  gold  coin,  with  inter- 
est at  the  rate  of  one  and  one  half  per  cent  per  month, 
payable  in  thirty  days  from  the  date  thereof,  and  dated 
August  21,  1871,  now  in  suit  in  the  third  district  court 
in  and  for  the  county  of  Alameda,  wherein  the  said  party 
of  the  first  part  is  plaintiff,  and  Mary  J.  Evoy,  adminis- 
tratrix of  the  estate  of  John  Evoy,  deceased,  and  others 
are  defendants,  together  with  all  the  avails  of  said  action 
that  may  be  paid,  collected,  or  realized  on  or  on  account 
of  the  said  note,  and  in  the  said  action;  and  also  the  fol- 
lowing insurance  claim  of  the  party  of  the  first  part, 
viz.:  Claim  against  the  Hartford  Fire  Insurance  Com- 
pany for  $2,500;  claim  against  the  Lamar  Insurance 
Company  for  $1,950 ;  and  claim  against  the  Rhode  Island 
Association  for  $1,950;  all  which  insurance  claims  are 
now  in  suit  in  the  district  court  of  the  tenth  judicial 
district  in  and  for  the  city  and  county  of  San  Francisco; 
together  with  all  and  singular  the  avails  and  moneys 
that  may  be  paid,  collected,  recovered,  or  received  for 
or  on  account  of  said  several  claims;  provided  always, 
that  this  assignment,  sale,  and  transfer  of  said  several 
claims  and  demands  is  made  by  said  party  of  the  first 
part  to  said  party  of  the  second  part  in  trust,  and  to  and 
for  the  following  uses,  intents,  and  purposes,  to  wit:  To 
secure  George  W.  Tyler  and  H.  K.  W.  Clark,  their  and 
each  of  their  heirs,  executors,  and  administrators,  for 
their   respective    ohli'^ntions    and    liabilities    ineurredi  by 
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them,  and  either  of  them,  as  the  hondsmen  of  the  party 
of  the  first  part,  as  administratrix  of  the  estate  of  M.  S. 
Chase,  deceased,  made  and  delivered  on  her  appoint- 
ment as  such  administratrix,  and  also  to  secure  any 
other  substitutes  of  said  bondsmen,  or  either  of  them, 
to  be  hereinafter  substituted  as  her  bondsmen  in  the 
matter  of  her  administration  of  said  estate,  first  deduct- 
ing and  paying  out  of  any  moneys  that  may  be  realized 
out  of  said  claims  all  chargss  for  costs  and  attorney's 
fees  and  charges,  to  provide  for  the  payment  of  which 
this  assignment  and  transfer  is  also  made;  hereby  con- 
stituting and  appointing  the  said  party  of  the  second 
part  my  true  and  lawful  attorney,  in  my  place  and  stead, 
to  demand,  collect,  receive,  and  recover  the  said  several 
demands,  indebtedness,  and  claims,  with  full  power  and 
authority  to  compound  for  and  settle  and  give  acquit- 
tances for  the  same,  as  fully,  in  all  respects,  as  I  could 
do  in  my  own  proper  person,  but  for  this  assignment 
and  power."  On  August  28,  1881,  Jane  E.  Chase  died, 
and  in  July,  1882,  defendant  Clara  J.  Slater  was  ap- 
pointed administratrix  of  her  estate;  the  said  Clara  and 
the  defendant  Rhodes  being  her  only  heirs  at  law.  On 
November  12,  1882,  William  Irvine  died,  and  on  Decem- 
ber 4,  1882,  the  defendant  Mayre  was  appointed  admin- 
istrator of  his  estate. 

The  purpose  of  this  action  is  to  recover  from  the  estate 
of  Irvine,  through  the  administrator  thereof,  a  portion 
of  the  money  realized,  or  to  be  realized,  from  the  judg> 
ment  against  Evoy,  sufficient  to  pay  plaintiff's  fee  (al- 
leged to  be  fifteen  hundred  dollars)  as  attorney  for  Chase 
in  the  action  in  which  that  judgment  was  recovered;  and 
also  seventy  dollars,  alleged  to  have  been  expended  by 
plaintiff  as  costs  in  the  prosecution  of  that  action;  the 
plaintiff  contending  that  the  assignment  of  the  note  by 
Chase  to  Irvine  was  in  trust  to  pay  from  the  money  real- 
ized from  the  note,  among  other  things,  first,  the  attor- 
ney's fees  and  charges  due  plaintiff  for  his  services  in 
said  action  on  the  note,  which  action  was  still  pending 
(on  appeal)   at  the  time  of  the  assignment  of  the  note. 
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Before  the  oommencement  of  this  action,  by  agreement 
of  the  parties  interested,  one  thousand  dollars  of  the 
money  realized  from  the  judgment  on  the  note  were  de- 
posited in  the  Bank  of  Martinez  (the  corporation  defend- 
ant) to  abide  the  judgment  in  this  action.  The  prayer 
of  the  complaint  is,  —  1.  That  the  court  appoint  some 
competent  person  to  carry  out  said  trust;  2.  That  it 
be  adjudged  "that  there  is  due  plaintiff  from  ....  the 
estate  of  Jane  E.  Chase,  deceased,  the  sum  of  $1,570,  pay- 
able out  of  the  amount  due  on  said  judgment;  8.  That 
the  Bank  of  Martinez  pay  to  said  trustee  the  said  sum  of 
$1,000;  and  4.  That  said  trustee  proceed  to  collect  from 
the  administratrix  of  John  Evoy  the  amount  due  on 
said  judgment,  and  pay  the  plaintiff  out  of  the  money 
so  collected  the  aum  of  $1,570";  and  for  such  other  relief, 
etc.  The  separate  answer  of  Mayre,  administrator  of 
Irvine,  admits  all  the  allegations  of  the  complaint,  and 
alleges  that  he  has  no  interest  in  the  subject-matter  of 
this  suit,  because,  he  says,  the  estate  of  Evoy,  with  the 
consent  of  the  administratrix  of  the  estate  of  Chase,  has 
paid  to  the  estate  of  Irvine  "all  the  money  due  to  said 
Irvine's  estat-e,"  and  therefore  he  "consents  to  any  judg- 
ment herein  that  to  the  court  may  seem  meet.  The  same 
is  not  to  be  taken  against  the  said  Mayre  for  any  relief 
of  costs."  The  separate  answer  of  Shaw,  administrator 
of  the  estate  of  Evoy,  denies  all  the  allegations  of  the 
complaint,  and  avers  that,  in  obedience  to  an  order  of 
court  made  in  the  matter  of  the  estate  of  Evoy,  he  paid 
upon  the  claim  of  the  estate  of  Jane  E.  Chase  the  sum  of 
$6,765.  The  joint  answer  of  Slater,  administratrix  of 
Chase,  and  the  Bank  of  Martinez  denies  that  the  assign- 
ment of  Chase  to  Irvine  was  made  in  trust  to  secure 
payment  of  plaintiff's  fees  as  attorney  for  Chase  or  for 
plaintiff's  benefit,  except  as  indemnity  to  him  for  having 
become  a  surety  on  the  bond  of  Chase  as  administratrix 
of  the  estate  of  M.  S.  Chase,  deceased;  denies  that  the 
services  of  plaintiff  were  reasonably  worth  fifteen  hun- 
dred dollars,  or  any  sum  whatever;  denies  the  necessity 
for  the   appointment  of  any  trustee   to   succeed   Irvine; 
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avers,  in  proper  form,  that  the  claim  of  plaintiff  set  up 
in  his  complaint,  and  upon  which  the  action  is  based,  is 
barred  by  section  1493  of  the  Code  of  Civil  Procedure, 
and  also  by  section  1500  of  the  same  code.  The  court 
found  that  the  plaintiff  performed  the  services  charged 
for  in  his  complaint  under  a  special  agreement  with  Jane 
E.  Chase,  to  the  effect  that  she  was  to  pay  him  therefor 
only  three  hundred  dollars,  which  was  to  be  paid  only 
"out  of  any  moneys  that  might  be  collected  upon  final 
judgment  recovered  by  plaintiff  in  that  suit,"  viz.,  the 
suit  in  which  the  services  were  rendered;  but  also  found 
that  plaintiff's  causes  of  action  against  the  estate  of  Jane 
E.  Chase  were  barred  by  section  1493  of  the  Code  of  Civil 
Procedure.  As  matter  of  law,  the  court  construed  the 
written  assignment  of  the  note  by  Chase  to  Irvine  as  not 
being  in  trust  for  plaintiff's  benefit,  and  as  not  giving 
him  any  lien  upon  or  interest  in  that  note,  or  the  money 
to  be  collected  in  the  suit  thereon,  as  security  for  his 
fees  or  expenditures  in  the  prosecution  of  such  suit,  or 
otherwise.  As  a  necessary  result  of  these  findings,  the 
court  gave  judgment  for  the  defendants;  from  which, 
and  an  order  denying  his  motion  for  a  new  trial,  the 
plaintiff  appeals. 

1.  As  contended  by  appellant,  I  think  the  court  mis* 
construed  the  assignment  from  Chase  to  Irvine.  That 
the  assignment  was  in  trust  for  certain  purposes,  and 
accepted  as  such  by  Irvine,  there  should  be  no  doubt 
(Civ.  Code,  sees.  2221,  2222),  though  Irvine,  the  trus- 
tee, was  also  one  of  the  beneficiaries.  (Perry  on  Trusts, 
sees.  59,  297.)  That  one  of  the  purposes  of  the  trust  was 
to  pay  the  plaintiff  and  other  attorneys  of  Chase  theii 
proper  fees  and  charges  for  services  and  expenditures  in 
the  actions  in  which  they  were  employed  is  expressed 
with  sufficient  certainty  in  the  instrument  itself.  Before 
applying  the  money  to  be  realized  from  the  note  and  other 
claims  assigned  to  any  other  purpose  of  the  trust,  the 
trustee  is  directed  to  deduct  and  pay  "out  of  any  moneys 
that  may  be  realized  out  of  said  claims  all  charges  for 
dosts  and  attorney's  fees  and  charges,  to  provide  for  the 
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paymeat  of  which  this  assignment  and  transfer  is  also 
made."  It  appears  that  suits  upon  all  the  demands  as- 
signed were  pending  at  the  time  of  the  assignment,  and 
that  plaintiff  was  the  attorney  for  the  assignor  in  the  suit 
upon  the  note  of  Evoy,  and  rendered  the  services  alleged 
by  him,  and  was  entitled  to  proper  fees  therefor,  though 
it  is  found  that  a  special  agreement  between  him  and 
Chase  limited  his  fees  to  three  hundred  dollars,  to  be  paid 
only  from  the  money  recovered  on  the  note. 

2.  The  trust  in  this  case  devolved  upon  the  adminis- 
trator of  Irvine  (Perry  on  Trusts,  sees.  143,  144),  and  the 
facts  stated  in  the  complaint  constitute  an  equitable  cause 
of  action  directly  against  Irvine's  administrator.  The 
mutual  consent  of  a  trustor  and  trustee  creates  a  trust  of 
which  the  beneficiary  may  take  advantage  at  any  time 
prior  to  its  rescission.  (Civ  Code,  sec.  2251;  Bettis  v. 
Toumsend,  61  CaL  333.)  And  even  though  the  relation 
between  Chase  and  Irvine  should  be  held  not  to  be  that 
of  trustor  and  trustee,  the  agreement  between  Chase  and 
Irvine,  upon  a  sufficient  executed  consideration,  that  the 
latter  should  pay  plaintiff  for  his  services  to  Chase,  may 
be  enforced  by  plaintiff  directly  against  Irvine  in  an  ac- 
tion at  law.  (Civ.  Code,  sec.  1559 ;  McLaren  v.  Hutchin- 
son, 22  Cal.  188 ;  83  Am.  Dec.  59 ;  Pomeroy  on  Remedies, 
sec  139;  Wharton  on  Contracts,  sees.  785  et  seq.,  and 
notes.)  To  plaintiff's  alleged  cause  of  action  against 
Irvine's  administrator,  section  1493  of  the  Code  of  Civil 
Procedure  has  no  proper  application;  nor  was  it  or  any 
other  statute  of  limitation  pleaded  by  the  administrator 
of  Irvine,  whose  answer  admits  all  the  allegations  of  the 
complaint,  and  consents  to  any  judgment  deemed  proper 
by  the  court,  except  a  judgment  against  him  for  costs; 
and  therefore  plaintiff's  cause  of  action  against  the  ad- 
ministrator of  Irvine  is  not  affected  by  the  finding  that  his 
cause  of  action  against  the  administratrix  of  Chase  was 
barred  by  section  1493  of  the  Code  of  Civil  Procedure. 
No  question  is  raised  as  to  the  propriety  of  having  joined 
the  administratrix  of  Chase  as  a  party  defendant.  Per- 
haps she  was  properly  joined,  for  the  reason  that  she  may 
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be  entitled  to  a  resulting  interest  in  the  trust  fund  after 
an  the  purposes  of  the  trust  shall  be  satisfied;  and  in 
view  of  one  branch  of  the  prayer  of  the  complaint,  it 
may  have  been  prudent  and  proper  for  her  to  plead  sec- 
tion 1493  of  the  Oode  of  Oivil  Procedure  as  a  bar  to  any 
relief  sought  against  the  estate  of  Chase.  But  the  relief 
to  which  plaintiff  is  entitled  against  any  one  of  the  de- 
fendants is  not  limited  by  his  prayer  for  relief  against 
other  defendants.  He  is  entitled  to  any  relief  justified 
by  the  facts  alleged  in  his  complaint,  if  such  facts  are 
proyed  or  admitted. 

3.  J.  B.  Beinstein  was  called  as  a  witness  by  the  de- 
fendants to  prove  the  contents  of  a  lost  paper  writing, 
relating  to  the  compensation  plaintiff  was  to  receive  for 
his  services  in  the  case  of  CJuise  v.  Evoy  and  others,  and 
testified  as  follows:  'That  paper  I  saw  was  an  agree- 
ment between  Jane  E.  Chase  and  George  W.  Tyler, 
signed  by  both,  in  which  the  sum  of  $250  or  $300 
was  mentioned,  to  be  paid  to  Tyler  out  of  the  pro- 
ceeds of  any  judgment  he  might  secure  in  that  case,  for 
his  services  in  that  suit,  and  in  connection  with  the 
promissory  note  on  which  that  suit  was  founded.  I 
cannot  remember  the  whole  or  exact  contents  of  the  pa- 
per, but  that  much  I  do  remember."  The  plaintiff,  in 
rebuttal,  offered  to  prove,  by  his  own  oath,  that  the  paper 
spoken  of  by  witness  Beinstein  was  an  agreement  be- 
tween him  and  Jane  £.  Chase,  providing  for  the  pay- 
ment for  his  services  in  preparing  and  presenting  the 
claim  against  the  estate  of  John  Evoy,  and  in  bring- 
ing said  suit,  and  in  procuring  a  judgment  in  the  dis- 
trict court;  and  when  the  note  and  suit  was  assigned 
by  Jane  E.  Chase  to  William  Irvine  in  trust,  plaintiff 
went  to  Jane  E.  Chase's  room,  at  her  request,  and  there 
met  Mr.  William  Irvine,  and  the  whole  matter  was 
talked  over  between  the  three;  that  plaintiff  was  told  of 
the  assignment  to  Irvine  in  trust;  and  that  he  was  to 
look  to  him  thereafter  for  his  pay  for  his  services  and 
expenses  in  said  suit,  which  he  agreed  to  do;  that  the 
first   contract   was   talked    about,    and   it   was   conceded 
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by  J.  E.  Chase,  William  Irvine,  and  himself  that  the 
agreement  provided  only  for  the  preparation  and  pre- 
sentation of  the  claim  against  the  estate  of  John  Evoy, 
deceased,  and  the  bringing  of  suit  and  the  trial  of  the 
case  in  the  district  court;  that  it  was  then  and  there 
agreed  between  plaintiff,  Jane  E.  Chase,  and  William 
Irvine,  that  plaintiff  should  continue  to  prosecute  the 
case  as  attorney  for  plaintiff,  and  if  he  finally  succeeded 
in  getting  a  judgment,  he  should  be  paid  out  of  the  pro- 
ceeds of  said  judgment,  when  collected,  a  "reasonable  fee." 

This  proffered  testimony  was  objected  to,  "as  incom- 
petent," under  section  1880  of  the  Code  of  Civil  Proced-. 
ure,  because  it  is  not  competent  for  plaintiff  to  testify, 
as  against  the  administratrix,  to  any  matters  of  fact  oc- 
curring before  the  death  of  Jane  E.  Chase.  The  court 
sustained  the  objection,  and  excluded  the  testimony. 
Conceding  that  this  testimony  would  have  been  incom- 
petent to  prove  a  cause  of  action  against  the  administra- 
trix of  Chase,  I  think  it  was  admissible  in  this  action  to 
establish  and  enforce  a  trust  against  the  administrator 
of  Irvine,  even  though  it  incidentally  involved  proof  of 
a  contract  between  plaintiff  and  Chase,  made  during  the 
life  of  the  latter.  (Myers  v.  Reinstein,  67  Gal.  89 ;  Knight 
v.  Russ,  77  Cal.  410 ;  Perry  on  Trusts,  sec.  '86.) 

4.  As  already  remarked,  the  trust  devolved  upon  the 
administrator  of  Irvine;  but  even  if  the  trusteeship  had 
been  vacant,  there  would  have  been  no  necessity  for  the 
appointment  of  a  successor  to  Irvine,  as  it  appears  that 
all  parties  controlling  and  interested  in  the  trust  fund 
are  before  the  court.     (Perry  on  Trusts,  sec  873.) 

I  think  the  judgment  and  order  should  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Bblohsb^  C,  and  Fitzgebaij),  C,  concurred. 

Behearing  denied. 
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(No.  18968.     IB  Bank.  — JaM  18,  1802.] 

WILLIAM  S.  BAENES,  Kbspokdent,  v.  HATTIE  A. 
SMITH  BAENES,  Appbllaht. 

DZSMI88A2«   OB   ACTION — OXDBB    OV    ATTOBNIT    rOB    PLAINTIFF JUDGMENT — 

JUBISDZCTION AFPBARANCB   OF   DSFBNDBNT.  — The    filing,    bj    B   plBlntlff 

in  an  action,  of  a  paper  stating  that  the  action  la  thereby  dismissed,  sim- 
ply amounts  to  an  order  for  the  dismissal  of  the  action  upon  which  the 
clerk  Is  authorised  to  enter  a  Judgment  of  dismissal,  and  does  not  of  Itself 
operate  as  a  dismissal  of  the  action ;  and  the  court  retains  Jurisdiction  of 
the  action  until  the  Judgment  of  dismissal  is  entered  by  the  clerk :  and 
if  no  Judgment  Is  entered,  and  the  defendant  appears  and  answers  after 
the  order  for  dismissal  Is  filed,  the  court  has  Jurisdiction  to  render  Judg- 
ment in  the  cause  for  the  plaintiff. 

DlYOBCB EXTBXMB  CBUULTT  —  MBNTAL  SDFFBBINO  —  CHABGBB  OF  PER- 
SONAL Impubitt — Effbct  upon  Health. — A  finding  that  the  defend- 
ant, in  an  action  for  divorce  upon  the  ground  of  extreme  cruelty,  Inflicted 
grievous  mental  suffering  upon  the  plaintiff,  by  Imputing  to  him,  In  the 
presence  of  others,  the  grossest  immorality  and  personal  Impurity,  is  a 
sufficient  finding  of  extreme  cruelty  to  sustain  a  Judgment  for  the  plain- 
tiff. It  is  not  necessary  to  allege  or  find  that  the  charges  complained  of 
had  an  injurious  effect  upon  the  health  of  the  plaintiff. 

Id.  —  Definitions  of  Extbemb  Cbubltt.  —  Any  unjustifiable  conduct  upon 
the  part  of  either  of  the  spouses,  which  so  grievously  wounds  the  feelings 
of  the  other,  or  so  utterly  destroys  the  peace  of  mind  of  the  other,  as  to 
seriously  impair  the  health,  or  such  as  utterly  destroys  the  legitimate 
ends  and  objects  of  matrimony,  consltutes  extreme  cruelty. 

lo.  —  Gadoe  of  Mental  Suffebing.  —  It  is  not  necessary  that  there  should 
be  any  exact  measure  or  scale  by  which  to  gauge  purely  mental  suscep- 
tibilltie*  and  sufferings. 

Id.  —  Question  of  Fact  —  Delicacy  of  Feeling.  —  Whether  In  any  case 
there  has  been  inflicted  such  grievous  mental  suffering  as  will  warrant  the 
granting  of  a  divorce  upon  the  ground  of  extreme  cruelty,  is  a  pure  question 
of  fact,  to  be  deduced  from  all  the  circumstances  of  each  particular  case, 
keeping  In  view  the  intelligence,  apparent  refinement,  and  delicacy  of 
sentiment  of  the  complaining  party ;  and  no  arbitrary  rule  of  law  as  to 
what  particular  probative  facts  shall  exist  in  order  to  Justify  a  finding  of 
the  ultimate  facts  of  Its  existence  can  be  given. 

Continuance  —  Discbbtion  —  Good  Faith  of  Application.  —  Applications 
for  continuance  are  addressed  to  the  sound  discretion  of  the  trial  court, 
and  its  action  will  not  be  disturbed  on  appeal  unless  the  record  afllrma- 
ttvely  shows  that  It  abused  Its  discretion.  There  Is  no  abuse  of  discre- 
tion In  refusing  to  grant  a  continuance  If  the  circumstances  cast  suspicion 
on  the  good  faith  of  the  application,  and  Induce  the  belief  that  It  was 
Intended  only  for  delay. 

IB^  — •  LiABiLiTT  OF  Discbbtion  in  Divobce  Cases  —  Nbcbssitt  of  Good 
Faith  and  Diligence. — While  the  trial  court  should  be  most  liberal  In 
granting  eontinuances  In  divorce  cases,  because  the  public  as  well  as  the 
partial  to  the  action  are  Interested  In  the  result  of  the  solt,  a  defendant 
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mutt  be  held  to  the  exercise  of  good  faith  and  diligence,  end  cannot  be 
heard  to  complain  if  the  failure  to  present  his  defense  results  from  an 
attempt  to  subordinate  the  business  of  the  court  to  his  own  business 
engagements  and  convenience. 

AppsAii  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order 
denying  a  new  trial 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  T.  Baggett,  E.  L.  Campbell,  and  W.  W.  Foote,  for 
appellant 

The  court  erred  in  granting  plaintiff  leave  to  with- 
draw his  dismissal,  and  had  no  jurisdiction  to  proceed 
with  the  trial  of  the  cause.  (Thompson  v.  Spraig,  66 
CaL  850;  Merritt  v.  Campbell,  47  Cal.  642;  Grimes  v. 
Chamberlain,  27  Neb.  605.)  The  court  erred  in  re- 
fusing the  defendant  a  continuance.  The  discretion 
confided  to  the  court  is  a  legal  discretion,  to  be  exercised, 
not  capriciously  or  arbitrarily,  but  by  fixed  legal  prin- 
ciples, and  in  a  manner  to  subserve,  and  not  to  impede 
or  defeat,  the  ends  of  substantial  justice.  {Bailey  v. 
Taaffe,  29  Cal.  424;  Lybecher  v.  Murray,  58  Cal.  189; 
Stringer  v.  Davis,  30  Cal.  322;  Purington  v.  Frank,  2 
Iowa,  565 ;  State  v.  Painter,  40  Iowa,  298 ;  Ex  parte  Marks, 
49  CaL  681;  Ex  paHe  Hoge,  48  Cal.  5;N.O.  Bank  v.  Col- 
well,  8  N.  Y.  Sup.  380;  Carter  v.  Wharton,  82  Va.  264; 
Harries  v.  Roebuck,  47  N.  J.  L.  228 ;  Wright  v.  Lacy,  22 
Minn.  466.)  Courts  are  extremely  liberal  in  granting 
adjournments,  even  when  simply  expedient,  and  much 
more  when  any  necessity  exists.  (Turner  v.  Morrison, 
86  CaL  251.)  The  public  has  an  interest  in  such 
cases,  and  the  court  should  afford  both  parties  the  full- 
est possible  hearing  in  such  matters.  (McBlain  v.  Mc- 
Blavn,  77  CaL  609;  Wadsworth  v.  Wadsworth,  81  CaL  183; 
16  Am.  St  Eep.  88;  Cottrell  v.  Cottrell,  83  CaL  460; 
Stewart  on  Marriage  and  Divorce,  sec.  327.)  The  find- 
ing of  the  court  that  the  defendant  inflicted  upon  the 
plaintiff    grievous    mental    suffering    is    wholly    without 
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support  froiUy  and  is  wholly  contrary  to,  the  evidence 
produced.  This  is  a  conclusion  of  law.  (Waldron  t. 
Waldron,  86  Cal.  26L) 

W^  8.  HinJele,  for  Bespondent 

By  the  mere  filing  of  the  order  of  dismissal  the  action 
was  not  dismissed  so  as  to  deprive  the  court  of  control 
over  the  cause,  as  a  judgment  of  dismissal  was  never 
entered  thereon.  (Page  v.  Superior  Court,  76  Cal.  372; 
Page  v.  Page,  77  Cal.  83 ;  Estate  of  Cook,  77  Cal.  220-282 ; 
11  Am.  St.  Rep.  267.)  The  affidavit  of  an  attorney  of  a 
party  that  he  is  ^^informed  and  believes"  as  to  any  fact 
in  issue  is  not  evidence  which  could  properly  have  any 
persuasive  influence  on  the  court  (Barnard  v.  Wilson, 
66  CaL  253 ;  People  v.  Jenkins,  56  Cal.  5 ;  Pope  v.  Dalton, 
81  CaL  218.)  The  whole  case  showed  that  the  defendant 
wished  the  court  to  continue  the  trial  of  a  case  which 
had  been  three  times  set  for  trial,  because  she  was  travel- 
ing with  an  opera  bouffe  company,  which  was  expected 
to  bring  up  in  San  Francisco  some  time  during  the 
month  of  January,  and  that  her  claim  of  sickness  was  a 
transparent  sham.  There  was  no  abuse  of  discretion  in 
proceeding  with  the  trial  under  such  a  state  of  facts. 
(FranJc  v.  Brady,  8  Cal.  47;  Musgrove  v.  Perkins,  9  Cal. 
212 ;  Canal  Co.  v.  Chapman,  11  CaL  161 ;  Oriifin  v.  Polr 
hemus,  20  CaL  181 ;  People  v.  De  Lacy,  28  Cal.  590 ;  People 
v.  Oaunt,  23  Cal.  156 ;  Hastings  v.  Hastings,  81  Cal.  95 ; 
Wilkinson  v.  Parrott,  32  CaL  102 ;  Harper  v.  Lamping,  83 
CaL  641;  Carey  v.  P.  <g  0.  Pet.  Co.,  33  CaL  694;  People 
V.  Mortimer,  46  CaL  114;  Kern  Valley  Bank  v.  Chester, 
55  Cal.  49.)  The  false  and  malicious  charges  made  by 
the  defendant  against  the  plaintiff  entitled  him  to  the 
relief  awarded  by  the  court.  (De  Haley  v.De  Haley,  67  Cal. 
24;  74  CaL  491;  5  Am.  St.  Rep.  460;  Powelson  v.  Powel- 
son,  22  CaL  358 ;  1  Bishop  on  Marriage  and  Divorce,  780 ; 
D^Aguilar  v.  D'Aguilar,  1  Eagg.  Ecc.  778;  Ciocci  v. 
Ciocci,  26  Eng.  L.  &  Eq.  604;  Holyoke  v.  Holyoke,  78 
Me.  404;  Popkin  v.  Popkin,  1  Hagg.  Ecc  766.)    JVhile, 
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it  is  to  be  observed  that  causes  both  physical  and  mental 
render  the  infliction  of  cruelty  by  the  wife  on  the  hus- 
band less  common  than  by  him  on  her,  yet  the  law, 
equally  in  England  and  in  most  of  our  states,  gives  the 
same  relief  to  a  complaining  husband  as  to  a  complain- 
ing wife.  {Kirkman  v.  Kirkman,  1  Hagg.  Const  409 ;  Wc^ 
ning  v.  Waning,  1  Phillim.  132;  1  Eng.  Ecc.  210;  White 
V.  White,  1  Swab.  &  T.  691;  Ly^nch  v.  Lynch,  33  Md.  328; 
Kempf  V.  Kempf,  34  Mo.  211 ;  Jones  v.  Jones,  66  Pa.  St 
494.) 

The  CouBT. — ^Action  for  divorce  upon  the  ground  of 
extreme  cruelty.  Judgment  was  entered  in  favor  of 
plaintiff,  and  the  defendant  appeals. 

1.  After  the  filing  of  the  complaint  in  this  action, 
and  before  any  appearance  on  the  part  of  defendant,  the 
attorney  for  plaintiff  filed  with  the  clerk  of  the  superior 
court  a  paper  properly  entitled  in  the  cause,  and  stating, 
"The  above-entitled  action  is  hereby  dismissed,"  but  no 
judgment  of  dismissal  was  entered.  It  is  claimed  by 
appellant  that  upon  the  filing  of  this  paper  the  court 
lost  jurisdiction  of  the  action,  and  that  jurisdiction  was 
not  restored  by  the  subsequent  appearance  and  answer 
of  defendant.  This  objection  to  the  jurisdiction  of  the 
court  was  made  in  various  forms  in  the  court  below,  and 
overruled.  The  court  did  not  err  in  its  rulings  upon 
this  point.  The  filing  of  the  paper  referred  to  was  in 
effect  an  order  for  a  dismissal  of  the  action,  and  would 
have  been  sufficient  authority  for  the  clerk  to  have  en- 
tered a  judgment  of  dismissal,  but  until  the  entry  of 
such  judgment  the  court  retained  jurisdiction  of  the 
case.  {Page  v.  Superior  Court,  76  Cal.  372 ;  Acock  v.  Hair 
sey,  90  Cal.  215;  Rochat  v.  Oee,  91  Cal.  355). 

2.  It  is  urged  by  appellant  that  the  facts  alleged  in 
the  complaint  and  found  by  the  court  do  not  entitle 
plaintiff  to  the  decree,  which  he  obtained,  dissolving  the 
marriage  which  existed  between  him  and  appellant. 
The  cruelty  alleged  and  found  is,  that  appellant  inflicted 
grievous  mental  suffering  upon  plaintiff,  by  imputing  to 
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him,  in  the  presence  of  others,  the  grossest  immorality 
and  personal  impurity.  It  is  not  necessary  to  state  here, 
with  any  particularity,  the  language  by  which  these 
charges  were  made.  It  is  sufficient  to  say  that  such 
charges,  if  false,  were  well  calculated  to  bring  upon  a 
person  of  ordinary  sensibility  grievous  mental  suffering. 
But  it  is  not  alleged  in  the  complaint,  nor  is  it  found  by 
the  court,  that  the  charges  of  which  plaintiff  complains 
had  any  injurious  effect  upon  his  health,  and  for  this 
reason  it  is  claimed  that  the  complaint  and  findings  do 
not  support  the  judgment,  under  the  law  as  declared  by 
this  court  in  Waldron  v.  Waldran,  85  Cal.  251.  It  was 
held  in  that  case  that  a  finding  to  the  effect  that  the  de- 
fendant had  inflicted  upon  the  plaintiff  therein  grievous 
mental  suffering,  but  without  injury  to  her  health,  was 
sot  equivalent  to  a  finding  of  extreme  cruelty  upon  the 
part  of  the  defendant,  and  would  not  sustain  a  judgment 
for  divorce  upon  that  ground;  and  in  discussing  the 
question  as  to  what  constitutes  such  extreme  cruelty  as 
will  justify  a  divorce,  the  court  said:  "Although  the 
character  of  the  ill  treatment,  whether  it  operates  di* 
rectly  upon  the  body,  or  primarily  upon  the  mind  alone, 
and  all  the  attending  circumstances,  are  to  be  considered 
for  the  purpose  of  estimating  the  degree  of  the  cruelty, 
yet  the  final  test  of  the  sufficiency,  as  a  cause  of  divorce, 
must  be  its  actual  or  reasonably  apprehended  injurious 
effect  upon  the  body  or  health  of  the  complaining  party.'^ 
And  it  was  further  said  in  that  case,  "that  the  practical 
view  of  the  law  is,  that  a  degree  of  cruelty  which  cannot 
be  perceived  to  injure  the  body  or  the  health  of  the  body 
^ean  be  practically  endured,'  and  mvst  be  endured  if 
there  is  no  other  remedy  than  by  divorce;  because  no 
'scale'  by  which  to  gauge  the  purely  mental  suscepti- 
bilities and  sufferings  has  yet  been  invented  or  discov- 
ered, except  such  as  indicate  the  degrees  thereof  by  their 
perceptible  effects  upon  the  physical  organization  of  the 
body." 

Tested  by  this  rule,  it  must  be  conceded  that  the  find- 
ings here  are  insufficient  to  sustain  the  judgment,  ^^ut    . 
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the  case  from  which  we  have  just  quoted  was  decided  by 
a  bare  majority  of  the  court  as  it  was  then  constituted, 
and  while  the  conclusion  there  reached  finds  support  in 
many  earlier  cases  cited  in  the  opinion,  we  do  not  think 
it  can  be  sustained  without  a  wide  departure  from  the 
letter  and  spirit  of  section  94  of  the  Civil  Code  of  this 
state,  which  declares:  ^'Extreme  cruelty  is  the  infliction 
of  grievous  bodily  injury  or  grievous  mental  suffering 
upon  the  other  by  one  party  to  the  marriage."  The 
language  of  this  section  is  plain,  and  cannot  be  properly 
construed  as  declaring  that  only  grievous  bodily  injury 
shall  constitute  extreme  cruelty,  and  that  extreme  mental 
suffering  which  is  not  shown  to  have  injuriously  affected 
the  body  or  health  of  the  complaining  party  is  not  sufB.- 
cient  The  tendency  of  modem  decisions,  reflecting  the 
advanced  civilization  of  the  present  age,  is  to  view  mar- 
riage from  a  different  standpoint  than  as  a  mere  physical 
relation.  It  is  now  more  wisely  regarded  as  a  union 
affecting  the  mental  and  spiritual  life  of  the  parties  to  it, 
—  a  relation  designed  to  bring  to  them  the  comfort  and 
felicities  of  home  life,  and  between  whom,  in  order  to 
fulfill  such  design,  there  should  exist  mutual  sentiments 
of  love  and  respect  '^t  was  formerly  thought  that  to 
constitute  extreme  cruelty,  such  as  would  authorize  the 
granting  of  a  divorce,  physical  violence  is  necessary;  but 
the  modem  and  better  considered  cases  have  repudiated 
this  doctrine  as  taking  too  low  and  sensual  a  view  of  the 
marriage  relation,  and  it  is  now  very  generally  held  that 
any  unjustifiable  conduct  on  the  part  of  either  the  hus- 
band or  wife,  which  so  grievously  wounds  the  feelings  of 
the  other,  or  so  utteriy  destroys  the  peace  of  mind  of  the 
other,  as  to  seriously  impair  the  health,  .  ...  or  such  as 
tUterhf  destroys  the  legiiimate  ends  and  objects  of  matrimony, 
constittUes  extreme  cruelty  under  the  statutes.**  (Carpenter 
v.  Carpenter,  80  Kan.  744;  46  Am.  Eep.  108.)  Section 
94  of  the  Civil  Code  is  in  harmony  with  the  law  as  thus 
stated,  and  under  it  the  infliction  of  grievous  mental 
suffering  is  extreme  cruelty.  It  may  be  true  that  there 
is  '^  scale  by  which  to  gauge  the  purely  mental  sua- 
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oeptibilities  and  sufferings''  of  another^  nor  is  it  neces- 
sary that  there  should  be  any  such  exact  measure.  The 
oonimon  judgment  of  mankind  recognizes  the  fact  that 
there  may  be  unfounded  charges  and  cruel  imputations 
which  are  not  more  easily  borne  than  physical  bruises, 
and  the  necessary  effect  of  which  is  to  cause  great  mental 
distress  to  the  person  against  whom  they  are  made. 
Whether  in  any  given  case  there  has  been  inflicted  this 
^'grievous  mental  suffering"  is  a  pure  question  of  fact, 
to  be  deduced  from  all  the  circumstances  of  each  par- 
ticular case^  keeping  always  in  view  the  intelligence, 
apparent  refinement,  and  delicacy  of  sentiment  of  the 
complaining  party;  and  no  arbitrary  rule  of  law  as  to 
what  particular  probative  facts  shall  exist  in  order  to 
justify  a  finding  of  the  ultimate  facts  of  its  existence  can 
be  given.  As  said  by  Mr.  Justice  McFarland,  in  his 
dissenting  opinion  in  Waldron  v.  Waldron,  86  Cal.  251: 
''Every  case  where  a  divorce  is  sought  on  this  ground 
must  depend  upon  its  own  particular  facts;  and  a  correct 
decision  must  depend — ^as  most  cases  depend — ^upon  the 
sound  sense  and  judgment  of  juries  and  courts." 

We  cannot  say  in  this  case  that  the  court  was  not  fully 
justified  in  finding  that  the  conduct  of  the  defendant  in- 
flicted upon  plaintiff  grievous  mental  suffering,  as  alleged 
in  the  complaint. 

The  evidence  was  sufBcient  to  sustain  the  finding  of 
the  court  that  plaintiff  had  been  a  resident  of  the  state 
for  more  than  six  months  prior  to  the  commencement 
of  the  action. 

The  refusal  of  the  court  to  grant  a  continuance  cannot 
be  held  to  be  an  abuse  of  discretion.  In  Kneebone  v. 
Kneebane^  83  CaL  647,  the  court  said:  'It  is  settled  law 
in  this  state  that  applications  for  continuance  are  ad- 
dressed to  the  sound  discretion  of  the  trial  court,  and  its 
action  will  not  be  disturbed  on  appeal,  unless  the  record 
affirmatively  shows  that  it  abused  its  discretion.  In 
Musgrave  v.  Perkins,  9  Cal.  212,  the  court,  per  Field,  J., 
said:  'The  granting  or  refusing  a  continuance  rests  in 
the  sound  discretion  of  the  court  below,  and  its  ruling 

XCV.   CAt.^11  Digitized  by  GOOglQ 


178  Babnes  v.  Babnes.  [95  Cal. 

will  not  be  revised,  except  for  the  most  cogent  reasons. 
The  court  below  is  apprised  of  all  the  circumstancea  of 
the  case,  and  the  previous  proceedings,  and  is  therefore 
better  able  to  decide  upon  the  propriety  of  granting  the 
application  than  the  appellate  court,  and  when  it  exer- 
cises a  reasonable  and  not  an  arbitrary  discretion,  its 
action  will  not  be  disturbed/  And  similar  language  has 
been  used  in  many  subsequent  decisions/'  This  action 
was  commenced  on  May  14,  1889.  The  defendant  was 
personally  served  with  summons  nine  days  later,  and  on 
June  21st  she  appeared  and  demurred  to  the  complaint. 
On  July  28th  the  demurrer  was  withdrawn,  and  the  de- 
fendant was  allowed  thirty  days  in  which  to  answer  the 
complaint.  She  procured  further  extensions  of  time,  and 
filed  an  answer  and  cross-complaint  on  October  15,  1889. 
An  application  was  made  on  the  16th  of  October  to  have 
the  cause  set  for  trial,  but  by  reason  of  the  illness  of  the 
presiding  judge,  the  hearing  of  the  motion  was  postponed 
until  the  26  th,  when  the  cause  was  set  for  trial  on  Decem- 
ber 2d  following.  Counsel  for  defendant  objected  to  the 
order  of  the  court  setting  the  case  for  trial  on  Decem- 
ber 2d,  on  the  ground  that  it  would  be  necessary  to  take 
the  depositions  of  witnesses  residing  in  New  York;  that 
defendant  was  an  actress  by  profession,  and  dependent 
upon  herself  for  a  living,  and  that  her  senior  counsel 
would  be  necessarily  absent  from  the  state  for  about  a 
month.  Counsel  for  plaintiflF  stated  that  he  would  waive 
service  of  notice  for  the  issuance  of  the  commission  to 
take  depositions,  and  thereupon  the  order  was  made  as 
stated.  An  application  was  made  on  December  2d  for 
a  continuance  until  the  fifteenth  day  of  January,  1890, 
and  the  cause  was  continued  until  the  sixth  day  of  De- 
cember, 1889,  at  which  time  the  motion  for  a  continu- 
ance to  January  15th  was  made  and  denied.  The 
commission  to  take  depositions  was  not  issued  until  the 
eighteenth  day  of  November,  1889.  When  the  caus^ 
came  on  for  trial,  December  6,  1889,  counsel  for  defend- 
ant filed  an  afiidavit,  and  in  connection  therewith  se'^' 
eral  letters  and  telegrams  received  from  the  defendant^ 
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as  a  basis  for  his  motion  for  a  further  continuance  until 
January  15th.  It  is  apparent  from  the  language  of  the 
court  in  denying  this  last  motion  that  it  believed  the 
defendant  was  not  acting  in  good  faith,  but  was  endeav- 
oring to  postpone  the  action  of  the  court  until  her  busi- 
ness engagements  would  bring  her  to  San  Francisco, 
and  we  cannot  say  that  such  conclusion  may  not  have 
been  fairly  drawn  from  all  the  circumstances  of  the  case. 
Defendant  had  actual  notice  more  than  six  months  prior 
to  the  day  of  the  trial  of  the  charge  which  plaintiff  made 
against  her,  and  the  cause  was  at  issue  nearly  two 
months  before  the  trial  occurred.  It  appears  from  the 
letters  and  telegrams  that  the  defendant  was  at  Minne- 
apolis, Minnesota,  November  15th;  Milwaukee,  Wiscon- 
sin, November  19th;  Marshalltown,  Iowa,  November  22d; 
Des  Moines,  Iowa,  November  23d;  Kansas  City,  Novem- 
ber 26th  and  27th;  St.  Louis,  December  2d,  4th,  and  6th; 
and  was  informed  at  these  times  of  all  that  had  occurred. 
The  court  doubtless  concluded  that  if  the  defendant 
could  thus  travel  about  in  the  East  she  was  able  to  make 
the  trip  to  San  Francisco  in  time  to  be  present  at  the 
trial;  and  as  stated  before,  we  cannot  say  that  its  order 
was  an  abuse  of  discretion.  It  has  been  held  here  that 
there  is  no  abuse  of  discretion  in  refusing  a  motion  for 
a  continuance  if  the  circumstances  cast  suspicion  on  the 
good  faith  of  the  application,  and  induce  the  belief  that 
it  was  intended  only  for  delay.  {People  v.  Mortimer,  46 
Cal.  120.) 

While  the  trial  court  should  be  most  liberal  in  grant- 
ing continuances  in  divorce  cases,  because  the  public  as 
well  as  the  parties  to  the  action  are  interested  in  the  re- 
sult of  the  suit,  a  defendant  must  be  held  to  the  exercise 
of  good  faith  and  diligence,  and  cannot  be  heard  to  com- 
plain if  the  failure  to  present  his  defense  results  from  an 
attempt  to  subordinate  the  business  of  the  court  to  his 
own  business  engagements  and  convenience. 

The  judgment  and  order  are  affirmed. 

De  BLavbn,  J.,  dissenting. — I    dissent  from   the  iidg- 
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ment;  and  from  so  much  of  the  foregoing  opinion  an 
holds  that  the  action  of  the  court  below  in  denying  the 
motions  of  defendant  for  a  continuance  was  not  an  abuse 
of  discretion. 

The  defendant  is  a  non-resident  of  the  state,  and  her 
answer  was  filed  October  15,  1889,  and  on  the  25th  of 
that  month  the  court,  on  motion  of  plaintiff,  and  against 
the  objection  of  defendant,  set  the  case  for  trial  on  De- 
cember 2,  1889;  and  afterwards  the  time  for  trial  was 
continued  by  consent  until  December  6,  1889,  without 
prejudice  to  the  right  of  defendant  to  move  for  a  further 
continuance.  Upon  that  day  the  defendant  moved  for 
a  continuance  of  the  case  until  January  15,  1890.  The 
motion  was  upon  the  ground  that  depositions  of  certain 
witnesses  had  not  been  returned,  and  also  for  the  alleged 
reason  that  defendant  was  ill  at  Kansas  City,  Missouri, 
and  imable  to  come  to  San  Francisco  without  endangering 
her  prospects  for  recovery.  This  motion  was  supported 
by  the  affidavit  of  one  of  her  attorneys,  which  stated 
among  other  things,  ''that  affiant  is  further  informed 
by  telegrams  received  from  defendant  on  the  twenty- 
third,  twenty-sixth,  and  thirtieth  days  of  November 
1889,  and  also  from  affidavits  of  Dr.  J.  C.  Eogers,  hereto 
attached,  and  affiant  believes,  and  thereupon  states,  that 
defendant  is  now  ill  at  Kansas  City,  Missouri,  and  imable 
to  travel  without  danger  to  her  healtL"  Accompanying 
this  was  the  affidavit  of  defendant  herself  and  her  physi- 
cian, to  the  same  effect.  Many  telegrams  from  defend- 
ant to  her  attorney  were  also  produced.  I  am  unable 
to  find  anything  in  the  record  which  directly  contradicts 
the  facts  stated  in  these  affidavits  in  regard  to  the  state 
of  defendant's  health.  That  which  comes  the  nearest 
doing  so  is  found  in  the  statement  or  affidavit  of  plain- 
tiff's father,  wherein  it  is  said:  "I  am  informed  and 
believe  that  she  is  now  performing  as  an  opera  bouffe 
artist  with  a  company,  and  has  been  doing  so  for  many 
months,  and  is  not  too  sick  to  come  here  or  travel." 
Manifestly,  this  is  not  an  assertion  that  the  defendant 
was  not  in  fact  sick,  as  stated  in  the  affidavits  of  herself 
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and  physician;  but  it  is  argued  that  the  telegrams  dated 
at  different  plaoes  show  that  she  was  traveling  with  her 
company,  and  therefore  that  she  was  not  sick.  These 
telegrams  certainly  show  that  she  had  not  severed  her 
connection  with  the  company,  and  that  she  was  able  to 
travel  between  the  places,  but  it  does  not  necessarily  fol- 
low, because  she  did  this,  that  it  would  have  been  prudent 
for  her  to  attempt  the  longer  overland  journey.  The 
motion  for  a  continuance  until  January  15th  was  denied, 
and  upon  the  next  day  the  defendant  moved  for  a  con- 
tinuance for  one  week.  The  motion  was  made  upon  the 
same  affidavits,  and  additional  telegrams  and  a  letter 
from  defendant  One  telegram  was  dated  upon  the 
previous  day,  December  6th,  and  is  as  follows :  "Allow 
sufficient  time  for  traveling.  Last  notice  too  short. 
Ei^t  for  continuance.  Telegraph  early."  The  letter 
was  dated  December  2,  1889,  and  was  addressed  to  her 
attorney.  In  it  she  said:  ^H  am  very  anxious  to  hear 
definitely  about  the  trial;  I  am  unable  to  take  so  long  a 
journey  alone  at  present  I  have  worried  myself  ill, 
until  nervous  prostration  got  the  better  of  me.  I  am 
also  suffering  from  rheumatism.  I  must  give  notice 
this  week  to  the  company,  if  I  intend  to  remain  with 
them  and  open  January  13th  in  San  Francisco.  I  can't 
put  them  off  in  this  matter.  I  can't  hear  from  you,  and 
every  night  they  send  for  decided  answer,  and  I  am  im- 
able  to  decide.  If  I  come  to  San  Francisco,  I  give  up 
my  engagement  in  the  middle  of  winter.  You  say  noth- 
ing about  the  divorce  being  granted  to  me  if  I  accept 
settlement  I  have  done  nothing  to  grant  a  divorce,  but 
if  there  is  no  other  alternative  I  must"  This  motion 
was  also  denied,  and  in  so  doing,  as  well  as  in  its  denial 
of  the  previous  motion,  I  think  the  court  erred.  The 
defendant  was  a  non-resident  of  the  state,  an  actress  by 
profession,  and  under  engagement  as  such,  and  while  it 
appears  from  the  letters  and  telegrams  to  her  coimsel 
that  she  did  not  wish  to  break  this  engagement  if  she 
could  avoid  it,  and  that  this  was  one  reason  why  she  may 
have  desired  a  postponement  of  the  trial,  still,  there  is  i 
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nothing  in  these  letters  and  telegrams  to  warrant  the 
inference  that  she  and  her  counsel  were  acting  in  bad 
faith  with  the  court  in  asking  for  a  continuance  upon 
the  ground  of  the  state  of  her  health,  as  represented  in 
the  affidavits  of  herself  and  physician,  or  that  such  affi- 
davits were  untrue. 

In  actions  for  divorce,  public  policy  imperatively  re- 
quires that  nothing  should  be  done  in  haste.  The  pub- 
lic are  interested  in  having  no  divorce  granted  except 
for  adequate  cause,  and  the  surest  way  to  determine 
whether  there  is  good  cause  or  not  is  to  hear  both  sides. 
In  accordance  with  this  rule,  it  has  always  heretofore 
been  held  by  this  court  that  when  an  application  is  made 
to  set  aside  a  judgment  of  default,  and  for  leave  to  answer 
in  such  an  action,  a  more  liberal  rule  is  to  be  applied  than 
in  other  cases,  in  which  only  private  rights  of  property  are 
involved.  Thus  in  the  case  of  Wadsworth  v.  Wadsworth,  81 
Cal.  182,  15  Am.  St.  Kep.  38,  this  court  reversed  the  action 
of  the  lower  court  in  refusing  to  set  aside  a  default,  al- 
though it  was  admitted  that  the  appellant  had  been  guilty 
of  such  negligence  as  would  in  an  ordinary  action  have  de- 
prived her  of  the  right  to  such  relief.  The  court  there  said : 
"So  far  as  the  divorce  awarded  to  the  defendant  is  con- 
cerned, the  motion  should  have  been  granted  under  the 
rule  laid  down  in  McBlain  v.  McBlain,  77  Cal.  509.  In 
that  case  the  court,  per  Paterson,  J.,  said:  ^The  parties  to 
the  action  are  not  the  only  people  interested  in  the  re- 
sult thereof;  the  public  has  an  interest  in  the  result  of 
every  suit  for  divorce;  the  policy  and  the  letter  of  the 
law  concur  in  guarding  against  collusion  and  fraud;  and 
it  should  be  the  aim  of  the  court  to  afford  the  fullest 
possible  hearing  in  such  matters.'  In  the  present  case 
there  seems  to  have  been  an  honest  desire  on  the  part 
of  the  plaintiff  to  present  her  side  of  the  case;  and  while 
in  an  ordinary  action  the  neglect  shown  might  be  suffi- 
cient to  deprive  her  of  a  right  to  relief,  yet  in  this  kind 
of  case  a  more  liberal  rule  should  prevail." 

It  is  plain  to  my  mind  that  if  the  court  below  had 
kept  in  view  the  rule  as  thus  declared,  it  would^not  tave 
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denied  to  the  absent  defendant  a  continuance  for  one 
week,  which  would  have  afforded  her  an  opportunity  to 
be  present  and  give  evidence  in  her  own  defense,  more 
especially  when  such  motion  was  based  upon  the  solemn 
affidavit  of  her  counsel,  in  which  he  assured  the  court, 
upon  his  information  and  belief,  "that  it  was  the  inten- 
tion of  the  defendant  to  be  present  in  San  Francisco,  at 
said  trial,  on  December  2,  1889,  and  that  she  was  and  is 
prevented  therefrom  by  her  said  illness,  and  not  other- 
wise." 

It  is  very  apparent  from  all  of  the  telegrams,  letters, 
and  affidavits  submitted  to  the  court,  that  the  defendant 
desired  to  be  present  at  the  trial,  and  neither  of  the  mo- 
tions for  a  continuance  called  for  any  unreasonable  de- 
lay, and  there  is  nothing  in  this  record  to  show  that 
plaintiff  could  possibly  have  been  injured  if  either  of 
them  had  been  granted.  Under  such  circumstances,  the 
refusal  of  the  court  to  postpone  the  trial  was  error,  and 
not  within  the  limits  of  that  judicial  discretion  which 
the  law  intends  shall  govern  and  restrain  courts  in  their 
rulings  upon  such  questions,  and  which  discretion  is 
never  capricious,  arbitrary,  or  unjust,  but  is  always 
"exercised  in  conformity  with  the  spirit  of  the  law,  and 
in  a  manner  to  subserve,  and  not  to  impede  or  defeat, 
the  ends  of  substantial  justice."  (Bailey  v.  Taaffe,  29 
Cal.  424.) 

Whatever  cause  may  have  existed  for  a  divorce  in  this 
case,  or  however  unwise  or  unfortunate  the  marriage 
between  the  parties  may  have  been  in  the  first  instance,  I 
can  find  in  such  facts  no  justification  for  bringing  on  the 
trial  against  a  non-resident  woman,  in  fifty-three  days 
after  issue  joined,  in  the  face  of  a  demand  for  the  limited 
and  reasonable  postponement  asked  for  by  her  counsel, 
and  which  motions  for  such  purpose,  it  must  be  presumed 
from  this  record,  were  made  in  good  faith.  The  mar- 
riage was  a  lawful  one,  and  gave  to  the  defendant  rights 
of  which  she  should  not  be  deprived  without  full  and 
complete  opportimity  for  defense. 

The  judgment  and  order  should  be  reversed. 
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Habbison^  J.,  and  Bxattt^  0.  J.,  oonearred  in  the 
dissenting  opinion  of  Mr.  Justioe  De  Haven. 

Behearing  denied. 


[No.  18006.    In  Bank.  — Jum  18,  1898.1 

HENKY  D.  P.  ALLEN,  Appellant,  v.  CHARLES  F. 
ALLEN  BT  AL.,  Rbbpondbntb. 

Btatutb  ov  Limitations— Causb  or  Acnox  Babbbd  ix  AxoTHn  Statb 
—  Pliaoino  —  G0N8TBDCTI0M  OV  CODB.  —  It  If  not  necesMij  for  a  de- 
fendant who  dalma  that  the  cause  of  action  Is  barred  by  limitation,  onder 
section  861  of  the  Code  of  Clyll  Procedure,  to  set  out  the  facts  upon  which 
he  relies  to  show  that  the  cause  of  action  arose  In  another  state,  and  that 
under  the  laws  of  that  state  It  would  be  barred  by  the  statute  of  limita- 
tions, but  It  Is  sufficient  If  he  states  generally  that  the  cause  of  action  Is 
barred  by  that  section.  The  rule  of  pleading  astabllshed  by  section 
458  of  the  Code  of  Civil  Procedure  applies  to  section  861  of  that  code. 

DWMD  AS    SSCUBITT   FOB  LOAN CONTBACTS   MaDB   OUT  Or   StATS CONSTBUC- 

TiON — Conflict  of  Laws. — ^In  the  construction  of  a  deed  to  land  In  this 
state,  executed  out  of  the  state,  as  security  for  the  repayment  of  money 
advanced,  the  laws  of  this  state  existing  at  the  time  the  deed  was  exe- 
cuted must  be  read  as  a  part  thereof,  and  must  govern  the  right  to 
foreclose  and  to  redeem,  although  the  contract  of  loan  Is  to  be  construed 
according  to  the  laws  of  the  state  where  It  was  made. 

Id.  —  RSMEOIBS   UNDBB  LAWS   OF   NBW  TOBK STATUTI  OF  LIMITATIONS  — 

Action  to  Redbbm — Law  of  Califobnia — Dbbd  Passing  Titlb. — 
Where  such  deed  and  contract  of  security  were  executed  In  the  state  of 
New  York,  between  resldenta  of  that  state,  either  party  could  have  main- . 
talned  an  action  In  that  state  on  the  contract,  the  one  to  enforce  the 
right  to  redeem,  and  the  other  to  recover  the  amount  for  which  the  land 
was  held  as  security ;  and  when  the  action  In  that  stata  to  recover  the 
debt  became  barred  by  the  laws  of  that  state,  no  action  to  redeem  from 
the  security  could  thereafter  be  m8,lntalned  In  this  state,  where  It  appears 
that,  by  the  law  In  force  In  this  state  at  the  time  of  the  execution  of  the 
deed,  the  legal  title  passed  to  the  grantee  by  the  deed,  and  the  right  to 
redeem  was  barred  whenever  the  debt  to  secure  which  the  deed  was 
made  became  barred  by  the  statute  of  limitations. 
Id.  —  Right  of  Redemption  —  Law  of  Califobnia  in  Fobcb  at  Datb  of 
Dbbd — Subsequbnt  Changs  of  Law.  —  The  right  of  the  grantee  of 
the  deed  of  land  in  this  state,  intended  as  security,  to  redeem  therefrom, 
and  the  time  within  which  redemption  might  be  made,  were  fixed  by  the 
laws  of  this  state  In  force  at  the  time  of  the  execution  of  the  deed ;  and 
no  subsequent  legislation  could  change  the  rlghta  or  obligations  of  the 
parties,  or  extend  the  time  for  action,  section  846  of  the  Code  of  Civil 
Procedure  having  been  enacted  after  the  execution  of  the  deed,  and  tha 
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dtdstooM  band  on  that  ■ectlon  do  not  apply  In  determlninf  the  effect  of 
the  deed. 

Sbl  — LAwa  or  Naw  York  Imkatbbijll  —  Intbbbst  nr  Land  —  Lax  Loci 
Bai  SiTAB. —  It  Is  Immaterial  whether  by  the  lawe  of  the  state  of  New 
York,  where  the  deed  of  land  in  this  state  was  executed,  an  action  to 
redeem  the  land  onder  the  contract  for  secarity  could  be  maintained  in 
that  state,  although  an  action  for  the  recovery  of  the  money  due  was 
barred,  since  the  Interest  of  each  party  in  the  land  is  governed  by  the 
leo  loot  ret  tiiae  in  force  at  the  time  of  the  execution  of  the  deed,  and  the 
right  to  redeem  is  governed  by  the  laws  of  this  state  then  in  force. 

to.  — BrracT  or  Oybbbulbd  DacisioNB  —  Dked  Passing  Title.  —  The  de- 
dalons  of  the  supreme  court  of  this  state  do  not  make  or  change  the 
law,  but  simply  declare  what  the  law  is,  and  overruled  decisions  de- 
claring that  a  conveyance  absolute  in  form  but  intended  merely  as  secu- 
rity did  not  pass  the  legal  title  to  the  grantee,  not  having  stated  the 
law  correctly  as  declared  in  later  cases,  cannot  be  considered  as  forming 
part  of  a  conveyance  executed  after  the  making  of  the  earlier  decisions, 
and  before  thay  were  overruled,  and  do  not  furnish  the  true  rule  of  In- 
terpretation thereof. 

Appsal  from  a  judgment  of  the  Superior  Court  of 
Humboldt  CSountj,  and  from  an  order  denying  a  new 
triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

J.N.  QUlett,  E.  W.  Wilson,  and  Stanley,  Stoney  &  Hayes, 
for  Appellant 

The  finding  of  the  court  upon  the  plea  of  the  statute 
of  limitations  was  entirely  without  any  issue  presented 
in  the  pleadings^  and  this  court  cannot  consider  it,  as 
the  defendants  never  in  any  form  pleaded  the  laws  of 
the  state  of  New  YorL  They  did  plead  section  361 
of  our  oode^  but  this  cannot  be  considered  a  pleading 
of  the  laws  of  the  state  of  New  York.  The  statute  or 
law  upon  which  they  depended  must  be  set  out  in  hcec 
verba,  or  else  it  will  not  be  considered  as  pleaded.  {Oillett 
Y  HiU,  82  Iowa,  220;  Hoyt  v.  McNeil,  18  Minn.  390; 
V orris  v.  Harris,  16  Cal.  255.)  The  plaintiff  might 
^ve  had  two  causes  of  action,  one  upon  a  personal  de- 
mand, which  might  be  enforced  in  the  state  of  New 
STork,  and  the  other  by  a  foreclosure,  under  the  laws  of 
the  state  of  California.  A  selection  of  one  remedy  was 
a  waiver  of  the  other.     If  the  personal  demand  is  barred. 
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under  the  laws  of  the  state  of  New  York  becxuse  of  a 
failure   to  elect  that   remedy^   the   defendants   may   still 
elect  to  foreclose  their  mortgage  here,  and  to  which  suit 
the  plaintiff  could  not  successfully  plead  the  statutes  of 
limitation,     (Ould  v.  Stoddard,  54  Cal.  613.)     That  they 
could    still    enforce    the    remedy    upon    their    mortgage, 
although  the  debt  be  barred,  does  not  now  admit  of  a 
doubt     (Henry  v.  Confidence  Co.,  1  Nev.  619;  MacJcie  v. 
Lansing,  2  Nev.  302;  Cookes  v.  Culbertson,  9  Nev.  199; 
Mich,  Ins.  Co.  v.  Brovm^  11  Mich.  265.)     It  is  now  a  well- 
settled  rule  of  law,  that  acts  of  limitation,   unless  they 
expressly  discharge  the  debt,  are  simply   a  part  of  the 
remedy.    {Carson  v.  Hunter,  46  Mo.  467 ;  2  Am.  Rep.  520 ; 
Miller  v.  Brenham,  68  N.  Y.  83 ;  State  v.  Swope,  7  Ind. 
91;  Meeh  v.  MeeJe,  45  Iowa,  294;  McElmoyle  v.  Cohen,  13 
Pet.  312;  McCormick  v.  Brovm,  36  Cal.  180;  95  Am.  Dec. 
170;  De  Cordova  v.  Galveston,  4  Tex.  470.)     The  instru- 
ment in  this  case  was  and  is  a  mortgage,   executed  in. 
the  state  of  New  York,  upon  lands  situated  in  the  state 
of   California.      Under   such    circumstances,    the   nature, 
construction,  and  validity  of  the  contract  is  to  be  governed 
by  lex  loci  contractus,  while  all  matters  pertaining  to  the 
remedy,  or  the  enforcement  of  the  contract,  must  be  de- 
termined by  lex  fori.    (Klinch  v.  Price,  4  W.  Va.  4 ;  6  Am. 
Rep.  268;  Swank  v.  Hufnagle,  111  Ind.  453;    Ooddard 
V.  Sawyer,  9  Allen,  78 ;   United  States  v.  Crosby,  7  Cranch, 
115 ;  Or.  &  Wash.  Tel.  Co.  v.  Rathbun,  5  Saw.  32 ;  1  Jones  on 
Mortgages,  sec.  823 ;  Farmers'  Loan  dc  Trust  Co.  v.  Postal 
Tel.  Co.,  55  Conn.  334 ;  Burchard  v.  Dunbar,  82  111.  450 ;  25 
Am.  Rep.  834.)    As  the  court  found  that  the  plaintiff  was 
continuously  a  resident  of  New  York,  and  absent  from 
California  from  1865  to  1885,  and  that  the  defendant  was 
never  in  California  until  1886,  the  action  was  not  barred, 
and  could  be  enforced  at  any  time  within  four  years  after 
that  period.     (Code  Civ.  Proc.,  sec,  351;  Craves  v.  Weeks, 
19  Vt.  178 ;  Petchell  v.  Hopkins,  19  towa,  531 ;  Wood's  Cal. 
Digest,  art.  22,  sec.  22.)     Article  2'2,  section  22,  of  Wood's 
California  Digest,  above  cited,  is  now  section  351  of  the 
Code  of  Civil  Procedure.     Both  provisions  declare   that 
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"if  when  a  cause  of  action  accrues  against  a  person  he 
Ib  out  of  the  state,  the  action  may  be  commenced  within 
the  term  herein  limited  [four  years]  after  his  return  to  the 
gtate.''  It  is  therefore  clear  that  this  section  saved  the 
plaintiff's  cause  of  action.  We  are  not,  however,  called 
upon  to  look  further  than  the  law  in  force  at  the  time 
the  action  was  brought,  since  that  law  governs  the  case 
{Winston  v.  McConnickj  1  Ind.  56;  State  v.  Swope,  7  Ind. 
91;  Sampson  v.  Sampson,  63  Me.  328.)  Again,  the  mort- 
gage was  made  and  delivered  in  1869.  At  that  date  the 
period  of  limitation  was  four  years.  The  Code  of  Civil 
Procedure  went  into  effect  less  than  four  years  after  the 
execution  and  delivery  of  the  mortgage.  (Wood's  Cal. 
Digest,  art  17,  sec.  17;  Code  Civ.  Proc,  sec  2.)  Sec- 
tion 346  was  incorporated  in  the  code,  and  under  it 
the  plaintiff  has  the  right  to  bring  his  action  to  redeem 
from  the  mortgage  at  any  time,  or  until  the  defendants 
have  continuously  maintained  an  adverse  possession  of 
the  mortgaged  premises  for  five  years  after  breach  of 
some  condition  of  the  mortgage.  (Code  Civ.  Proc,  sec 
346;  Warder  v.  Ensler,  73  Cal.  291.)  The  bar  of  the 
statute  not  then  having  become  complete,  the  effect  of 
this  provision  was  to  extend  the  plaintiff's  right  to  com- 
mence his  action  for  an  indefinite  time.  The  equity  of 
redemption  was  inseparably  connected  with  the  mort- 
gage. The  right  to  redeem  and  to  foreclose  were  co- 
existent, and  the  right  to  redeem  could  be  exercised 
until  the  remedy  of  foreclosure  was  barred.  {Montgomery 
V.  Sped,  55  Cal.  352;  Taylor  v.  McClain,  60  Cal.  651.) 
Even  admitting  that  the  plea  of  the  bar  was  meant  to 
cover  the  ultimate  fact  that  the  action  was  barred,  still 
it  is  fatally  defective,  as  it  neither  alleges  that  the  cause 
of  action  arose  in  New  York,  nor  that  the  period  of  time 
prescribed  by  that  law  had  elapsed  at  the  commencement 
of  the  action.  {Headington  v.  Neff,  7  Ohio,  229.)  The  only 
evidence  introduced  upon  which  such  finding  could  have 
been  based  was  section  91  of  the  New  York  Code  of  Proce- 
dure, but  the  action  is  governed  by  section  97,  and  not  by 
section  91.     {Minor  v.  Beekman,  50  N.  Y.  337;   Hvbbell 
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Y.  Sibhf,  50  N.  Y.  468.)  As  the  plaintiff  seeks  to  pay 
the  mortgage,  he  is  entitled  to  have  the  doud  removed 
from  his  title,  independent  of  the  statute  of  limitations. 
(De  Cazara  v.  Orena,  80  Cal.  132;  HaU  v.  Atnot,  80  CaL 
848.)  It  was,  prior  to  the  execution  and  delivery  of 
the  mortgage  in  this  case,  and  has  since  been,  the  law  of 
this  state,  that  if  when  a  cause  of  action  accrues  against 
a  person  he  is  out  of  the  state,  the  action  may  be  com- 
menced within  the  term  herein  limited  after  his  re- 
turn to  the  state.  (Code  Civ.  Proc,  sec  351;  Wood's 
Cal.  Digest,  art  22,  sec  22.)  As  the  legal  title  never 
passed  from  the  plaintiff,  and  the  defendants  were 
never  in  possession,  no  laches  could  be  imputed  to  the 
plaintiff.  (Williams  v.  Conger,  49  Tex.  582.)  Under 
section  260  of  the  old  Practice  Act,  which  is  now  section 
744  of  the  Code  of  Civil  Procedure,  our  supreme  court, 
by  an  unbroken  line  of  decisions  from  April,  1858,  down 
to  April,  1870,  held  that  a  mortgage,  whatever  its  terms, 
was  a  mere  security,  and  conveyed  no  title  to  the  mort- 
gagee. (McMillan  v.  Richards,  9  Cal.  411 ;  NagU  v.  Macy, 
9  Cal.  428 ;  Haffley  v.  Maier,  13  CaL  13 ;  Johnson  v.  5Aer- 
manj  15  Cal.  287 ;  76  Am.  Dec  481 ;  Ooodenow  v.  Ewer, 
16  Cal.  461 ;  76  Am.  Dec  640 ;  Fogarty  v.  Sawyer,  17  CaL 
689 ;  Lord  v.  Morris,  18  CaL  488 ;  Button  v.  Warschauer, 
21  CaL  609;  82  Am.  Dec  765;  Orattan  v.  Wiggins,  28 
Cal.  16 ;  Curmingham  v.  Hawkins,  27  CaL  603 ;  Polhemvs 
V.  Trainer,  30  CaL  687;  Oay  v.  Hamilton,  33  CaL  688; 
Jackson  v.  Lodge,  36  CaL  28 ;  Mack  v.  Wetzlar,  39  CaL 247.) 
As  at  the  time  the  mortgage  was  made  in  1869  it  had 
become  and  was  the  settled  law  in  this  state  that  no  title 
whatever  passed  to  the  mortgagee,  no  matter  what  the 
form  or  terms  of  the  instrument  might  be,  such  law 
entered  into  and  became  a  part  of  the  mortgage,  although 
there  was  no  express  stipulation  to  that  effect  (Bishop 
on  Contracts,  sec  565,  566 ;  Brine  v.  Ins.  Co.,  96  U.S. 627; 
Edwards  v.  Eearzey,  96  U.  S.  595.)  Although  after  the 
execution  and  delivery  of  this  mortgage,  in  the  cases  of 
Espinosa  v.  Gregory,  40  CaL  58,  and  Hughes  v.  Davis,  40 
C!aL  117,  the  supreme  court  apparently  changed  the  rule 
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QBtablished  in  its  many  prior  decisions,  and  thereupon 
held  that  an  absolute  deed  intended  as  a  mortgage  con- 
veyed the  legal  title,  yet  since  the  rendering  of  those 
decisions  the  court  has  returned  to  the  doctrine  an- 
nounced in  its  many  earlier  decisions,  and  with  them 
now  holds  that  a  deed  absolute  in  form,  given  merely  to 
secure  an  indebtedness,  is  a  mortgage,  and  does  not  pass 
the  legal  title  to  the  premises.  {Taylor  v.  McLain,  64 
CaL  614;  Eealey  v.  O'Brien,  66  Cal.  517;  Raynor  v.  Drew, 
72  Cal.  307;  Booth  v.  Hoskins,  75  Cal.  271;  Smithv. Smith, 
80  CaL  328 ;  Hall  v.  Amot,  80  Cal.  348.)  The  respondents 
were  not  only  mortgagees,  but  trustees  of  the  appellant. 
The  legal  title  had  been  conveyed  to  them  by  John  H. 
Allen,  appellant's  trustee,  and  accepted  by  them  with  a 
knowledge  of  and  subject  to  the  trust.  It  is  a  principle  of 
equity,  that  the  holder  of  an  equitable  title — ^for  example, 
the  beneficiary  of  a  trust — can  be  divested  of  his  equitable 
title  by  adverse  possession  only.  {Oilbert  v.  Sleeper,  71 
Cal.  290  i  Reynolds  v.  Sumner,  126  111.  58;  9  Am.  St.  Rep. 
628 ;  Lovev.  Watkins,  40  CaL  671 ;  6  Am.  Rep,  624 ;  CouLson 
V.  WaUom,  9  Pet  81;  Harris  v.  King,  16  Ark.  122;  Wood 
on  Limitations,  c  17,  sec.  219;  VaiLck  v.  Edwards,  11 
Paige,  291.)  The  plaintiff  was  not  guilty  of  laches,  as 
the  defendant  made  no  claim  to  the  premises  adverse  to 
the  plaintiff's  right  to  a  conveyance.  Mere  delay  will 
not  defeat  a  recovery,  unless  the  trustee  has  repudiated 
or  disavowed  the  trust,  and  the  disavowal  is  known  to 
the  cestui  que  trust.  (McPherson  v.  Hayward,  81  Me.  329 ; 
Springer  v.  Springer,  114  HI.  650 ;  Broder  v.  Conklin,  77 
Cal.  830;  Reynolds  v.  Sumner,  126  HI.  58 ;  9  Am.  St  Rep. 
628;  Thomxis  v.  Merry,  113  Ind.  83.) 

8.  M.  Buck,  and  J.  2).  H.  Chamberlin,  for  Respondents. 

The  deed  from  John  H.  Allen  transferred  the  legal 
title  to  the  lands  in  controversy.  (Fuquay  v.  Stickney, 
41  CaL  683-587;  Partridge  v.  Shepherd,  71  Cal.  478;  ZocA 
v.  Briggs,  14  CaL  256 ;  73  Am.  Dec.  651 ;  Orant  v.  Burr, 
54  CaL  298;  Bateman  v.  Burr,  57  CaL  480;  Durkinv. 
Hi/rr,  00  Cal.  360.)     rndor  the  allegations  of  the 
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plaint,  the  plaintiff  cannot  redeem  the  land,  and  the  court 
cannot  decree  that  the  defendants  hold  the  legal  title  in 
trust  for  the  plaintiff.  (Taylor  v.  McLain,  64  CaL  613 ;  De 
Cazara  v.  Orena,  80  CaL  134;  Mondran  v.  Ooux,  51  CaL 
163;  Boone  v.  Chiles,  10  Pet.  209;  Bathhun  v.  Bathbun,  6 
Barb.  107 ;  Oreen  v.  Covillaud,  10  CaL  332 ;  70  Am.  Dec. 
725 ;  MorenhoiU  v.  Barron,  42  CaL  606 ;  Gregory  v.  Nel- 
son, 41  CaL  284;  Oreen  v.  Palmer,  15  CaL  411;  76  Am. 
Dec.  4:92]  Murdoch  v.  Clarke,  59  CaL  683-693.)  Plaintiff's 
cause  of  action  is  barred  by  section  361  of  the  Code  of 
Civil  Procedure.  The  legal  title  being  in  defendants, 
the  statute  commenced  running  in  1869.  And  when 
defendants'  cause  of  action  to  recover  the  money  ad- 
vanced to  plaintiff  became  barred,  then  any  cause  of 
action  plaintiff  may  have  had  to  redeem  became  barred 
also.  (2  Jones  on  Mortgages,  sec.  1146;  Cunningham  v. 
Hawkins,  24  CaL  403 ;  86  Am.  Dec  73 ;  Orattan  v.  Wig- 
gins, 23  CaL  16-36 ;  Arrington  v.  Liscom,  34  CaL  366 ;  94 
Am.  Dec.  722;  Koch  v.  Briggs,  14  CaL  267;  73  Am. 
Dec  661.)  And  this  rule  has  never  been  changed 
in  this  state,  in  cases  where  the  title  has  passed  to 
the  mortgagee.  (Taylor  v.  McClain,  60  CaL  651.)  The 
effect 'of  section  361  of  the  Code  of  Civil  Procedure  is  to 
permit  a  defendant  who  is  sued  here  by  one  who  has  not 
been  a  citizen  of  this  state,  and  upon  a  contract  made 
in  another  state,  to  plead  the  statute  of  limitations  of 
such  state,  when  more  favorable  to  him  than  our  own. 
Section  361  of  the  Code  of  Civil  Procedure  is  like  the 
statute  of  Illinois;  and  that  has  been  so  construed. 
(Osgood  V.  Artty  10  Fed.  Rep.  365.)  Like  statute  of  New 
York  also.  (Penfield  v.  Chesapeake,  29  Fed.  Eep.  494; 
134  TJ.  S.  352.)  The  laws  of  this  state  which  existed  at 
the  date  of  the  deeds,  and  which  created  and  defined  the 
legal  and  equitable  obligations  of  the  parties  arising  out 
of  the  loan  and  the  execution  of  the  deeds  as  security 
therefor,  are  to  be  read  as  forming  part  of  the  contract 
itself.  (Bishop  on  Contracts,  sees.  565,  566;  Bronson  v. 
Kinzie,  1  How.  319.)  They  were  the  laws  of  Illinois  at 
the  time,   and  therefore  entered  into   the   contract,   and 
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formed  a  part  of  it,  without  any  express  stipulation  to 
that  effect  in  the  deed,  and  any  subsequent  law  impair- 
ing the  rights  thus  acquired  impairs  the  obligation 
which  the  contract  imposed.  {Von  Hoffman  v.  City,  4 
WalL  550.)  At  the  time  these  deeds  were  executed,  be- 
ing absolute  in  form,  although  intended  as  security  only, 
they  transferred  the  legal  title,  and  there  was  left  in  the 
person  executing  it  a  mere  equity  of  redemption.  (Hughes 
V.  Davis,  40  Cal.  117.)  And  whenever  the  debt  to  secure 
which  the  deed  was  made  became  barred  by  the  statute 
of  limitations,  the  right  to  redeem  was  also  barred. 
(Espinosa  v.  Oregory,  40  Cal.  68.)  Such  a  deed  conveyed 
the  legal  title,  subject  only  to  be  defeated  in  equity  by  the 
affirmative  action  of  the  grantor  or  mortgagee  within 
the  time  and  in  accordance  with  the  principles  govern- 
ing courts  of  equity.  And  in  a  court  of  equity  the  right 
to  foreclose  and  the  right  to  redeem  were  always  re- 
garded as  reciprocal,  and  if  one  was  barred  so  was  the 
other.  (Cunningham  v.  Hawkins,  24  Cal.  403;  85  Am. 
Dec.  73 ;  Arrington  v.  Liscom,  34  Cal.  366 ;  94  Am.  Dec 
722;  Koch  v.  Briggs,  14  Cal.  257;  73  Am.  Dec.  651; 
Orattan  v.  Wiggins,  23  Cal.  35;  Espinosa  v.  Oregory,  40 
Cal.  62;  Taylor  v.  McCUin,  60  Cal.  651.)  Any  law  post- 
poning the  time  within  which  the  plaintiff  was  obliged 
to  pay  in  order  to  preserve  his  equity  impaired  the  obli- 
gation of  the  contract.  (Louisiana  v.  New  Orleans,  102 
U.  S.  207 ;  January  v.  Jamuiry,  7  T.  B.  Mon.  542 ;  18  Am. 
Dec.  211;  Ooenenv.Schroeder,  8  Minn.  387;  Boice  v.  Boice, 
27  Minn.  371;  Oreenfield  v.  Dorris,  1  Sneed,  548;  Robin- 
son V.  Howe,  13  Wis.  341.)  The  remedy  subsisting  in  a 
state  when  and  where  a  contract  is  made  and  is  to  be 
performed  is  a  part  of  its  obligation,  and  any  subsequent 
law  of  the  state  which  so  affects  that  remedy  as  sub- 
stantially to  impair  and  lessen  the  value  of  the  contract 
is  forbidden  by  the  constitution,  and  void.  (Edwards  v. 
Kearzey,  96  U.  S.  595,  607.)  The  laws  relating  to  en- 
forcement of  a  contract  are  part  thereof.  (Edwards  v. 
Kearzey,  96  U.  S.  601;  Robinson  v.  Magee,  9  Cal.  81,  84; 
70  Am.  Dec.  638;  Smith  v.  Cleveland,  17  Wis.  568^     In 
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this  case  the  legal  title  to  the  property  vested  in  defend- 
ants. The  legislature  had  no  power  to  divest  it  and  con- 
fer it  upon  plaintiff.  (Helen  v.  Webster,  85  111.  116; 
Koenig  v.  Omaha,  3  Neb.  883 ;  Dewey  v.  Lamhier,  7  Cal. 
347;  Stafford  v.  Lick,  7  CaL  480.)  A  power  to  impose 
conditions  after  a  contract  is  complete  and  perfect,  is 
but  the  power  to  impair  its  obligation.  (Robinson  v. 
Magee,  9  CaL  81,  82;  70  Am.  Dec  688.)  An  act  of  the 
legislature  divesting  the  title  of  the  purchaser  of  prop- 
erty previously  mortgaged  by  his  grantor,  by  a  fore- 
closure suit  in  which  the  mortgagor  alone  was  a  party 
defendant,  would  not  be  constitutional.  (Skinner  v. 
Biu^k,  29  Cal.  253.)  The  legislature  cannot  alter  or  repeal 
an  act  so  as  to  affect  contracts  made  during  the  existence 
of  the  act.  (Tuolumne  Redemption  Co.  v.  Sedgwick^  15  CaL 
515.)  The  remedy  enters  into  and  forms  a  material  part 
of  the  obligation  of  a  contract  (Walker  v.  Whitehead,  16 
Wall.  3 14 ;  Ounn  v.  Barry,  15  WalL  610 ;  Johnson  v.  Higgins, 
3  Met.  (Ky.)  566 ;  Scaine  Y.Belleville,  39  N.  J.  L.526.  And 
a  statute  can  no  more  impair  the  efficacy  of  a  contract  by 
changing  the  remedy  than  attack  its  vitality  in  any  other 
way.  (Smith  v.  Morse,  2  CaL  524 ;  Johnson  v.  Duncan,  3 
Mart.  531 ;  6  Am.  Dec.  675 ;  Coffman  v.  Bank,  40  Miss.  29 ; 
90  Am.  Dec.  3 11;  Curran  v.  Arkansas,  15  How.  804;  Butz  v. 
Muscatine,8  WalL  583 ;  Walker  v.  Whitehead,  16  WalL  814; 
Olcott  V.  Supervisors,  16 Wall. 678 ;  Ourm  Y.Barry,  15  WalL 
623 ;  Edwards  v.  Kearzey,  96  U.  S.  601 ;  Taylor  v.  Steams, 
18  Gratt.  244;  Nevitt  v.  Bank,  14  Miss.  513;  Von  Baumr 
bach  V.  Bade,  9  Wis.  559 ;  Thompson  v.  Commonwealth,  81 
Pa.  St.  314.)  The  case  of  Raynor  v.  Drew,  72  CaL  307,  and 
other  cases  announcing  a  similar  doctrine,  baaed  as  they 
are  upon  contracts  made  after  the  code  went  into  effect, 
cannot  be  regarded  as  controlling  this  case.  The  settled 
interpretation  of  the  law  by  our  supreme  court  in  Hughes 
V.  Davis,  40  Cal.  117,  Espinosa  v.  Gregory,  40  CaL  58, 
Davenport  v.  Turpin,  43  Cal.  604,  Pico  v.  Oallardoj  53 
Cal.  206,  became  a  part  of  the  law  of  this  state,  as 
much  so  as  if  incorporated  into  the  body  of  it  by  the 
legislature.     (Christy  v.  Pridgeon,  4  WalL  196-203;  Union 
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bU.  y.  Bank  etc.,  10  Supt  Ct  Eep.  1017.)  And  if  at  the 
date  of  the  oommencement  of  this  action  defendants  had 
attempted  to  foreclose  plaintiff's  alleged  equity  of  re- 
demption, section  861  of  the  Code  of  Civil  Procedure 
would  be  a  complete  defense  to  such  action,  for  in  this 
'state  there  can  be  no  foreclosure  of  a  mortgage  after  the 
statute  of  limitation  has  run  against  the  debt  secured. 
{McCaHhy  v.  White,  21  CaL  496;  82  Am.  Dec.  764;  Low 
V.  Allen,  26  Cal.  144.)  Defendants  being  residents  of 
New  York,  plaintiff  might  have  brought  his  action 
against  defendants  there.  {Kanawha  v.  Kanawha,  7 
Blatch.  416 ;  Smith  v.  Larrabee,  68  Me.  361 ;  Williams  v. 
Fitzhugh,  37  N.  T.  444;  Gardner  v.  Ogden,  22  K  Y.  827, 
328;  78  Am.  Dec.  192.)  The  objection  of  appellants,  that 
there  was  no  evidence  whatever  to  justify  the  finding 
that  the  action  is  barred  by  section  361  of  the  Code  of 
Civil  Procedure,  because  defendants  introduced  in  evi- 
dence the  wrong  section  of  the  New  York  Code,  is  unten- 
able, as,  even  if  it  were  so,  the  presumption  of  law  takes 
the  place  of  evidence;  and  the  presumption  is,  that  the 
laws  of  foreign  countries  are  the  same  as  those  of  this 
state.  (Tolman  v.  Smith,  86  Cal.  280 ;  Marsters  v.  Lash, 
61  CaL  624;  Osbam  v.  Blackburn,  78  Wis.  209.) 

Pateeson,  J.  — ^Appellant  received  from  the  state  a 
certificate  of  purchase  for  the  lands  described  in  the 
complaint,  on  March  28,  1860,  and  in  August  following 
assigned  the  same  to  one  Collins,  to  secure  an  indebted- 
ness of  thirty  dollars,  and  thereafter  a  patent  was  issued 
from  the  state  to  Collins.  Appellant  paid  Collins  the 
amount  due  him;  and  the  latter,  by  request  of  appel- 
lant, conveyed  the  land  to  John  H.  Allen,  who  paid  no 
consideration  therefor.  Respondents  thereafter  advanced 
to  the  appellant  certain  sums  of  money  for  the  payment 
of  taxes  which  had  become  delinquent,  and  to  secure 
the  repayment  to  them  of  said  sums,  the  appellant,  on 
June  12,  1869,  caused  said  John  H.  Allen  to  convey  the 
Jands  to  them  as  security  for  the  repayment  of  the 
money  they  had  advanced.     This  deed  was  absolute  in 
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form.  John  H.  Allen  reoeived  no  consideration  for  the 
deed.  Neither  of  the  parties  has  ever  been  in  actual 
possession  of  the  land.  The  contract  of  loan  was  oral, 
and  no  time  was  fixed  in  which  appellant  was  to  make 
repayment  Plaintiff  never  made  any  demand  for  an 
accounting,  or  any  offer  to  redeem,  prior  to  the  year 
1885,  and  defendants  did  not,  prior  to  that  time,  assert 
any  claim  of  title  to  the  lands  adverse  to  plaintiff's  right 
to  a  reconveyance  upon  payment  of  the  indebtedness. 
This  action  was  commenced  March  15,  1887.  The  court 
below  rendered  judgment  for  the  defendants.  A  motion 
for  a  new  trial  was  denied,  and  plaintiff  appealed  from 
the  order  and  from  the  judgment. 

1.  The  court  below  held  that  plaintiff's  cause  of  ac- 
tion was  barred  by  the  provisions  of  section  861  of  the 
Code  of  Civil  Procedure.  That  section  provides:  ^'When 
a  cause  of  action  has  arisen  in  another  state  or  in  a  for- 
eign country,  and  by  the  laws  thereof  an  action  thereon 
cannot  be  maintained  against  a  person  by  reason  of  the 
lapse  of  time,  an  action  thereon  shall  not  be  maintained 
against  him  in  this  state,  except  in  favor  of  one  who  has 
been  a  citizen  of  this  state,  and  who  has  held  a  cause  of 
action  from  the  time  it  accrued."  It  is  claimed  by  ap- 
pellant that  under  that  section  it  was  incumbent  on  the 
respondents  to  set  out  the  facts  upon  which  they  rely, 
to  show  that  the  cause  of  action  arose  in  the  state  of 
New  York,  and  that  imder  the  laws  of  that  state  it  was 
barred  by  the  statute  of  limitations.  A  complete  answer 
to  this  contention  is  found  in  section  458  of  the  Code  of 
Civil  Procedure,  which  provides:  "In  pleading  the  stat- 
ute of  limitations,  it  is  not  necessary  to  state  the  facts 
showing  the  defense,  but  it  may  be  stated  generally  that 
the  cause  of  action  is  barred  by  the  provisions  of  section 
(giving  the  number  of  the  section  and  subdivision 
thereof,  if  it  is  so  divided,  relied  upon)  of  the  Code  of 
Civil  Procedure;  and  if  such  allegation  be  controverted^ 
the  party  pleading  must  establish  on  the  trial  the  facts 
Khowing  that  the  cause  of  action  is  so  barred."  The  rule 
thus  established   was   intended  to  simplify  the  form   of 
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pleading  such  defenses,  and  is  one  which  the  court  can- 
not depart  from  on  a  conjecture  that  the  legislature  in- 
tended to  except  from  its  operation  cases  of  this  kind. 
The  contract  was  made  in  New  York,  where  all  the  par- 
ties resided,  and  neither  of  them  was  in  this  state  there- 
after until  the  year  1885 ;  and  it  is  claimed  by  appellant 
that  under  sections  346  and  351  of  the  Code  of  Civil 
Procedure,  and  section  2903  of  the  Civil  Code,  the  re- 
spondents' right  to  foreclose  their  mortgage  was  not 
barred  at  the  date  of  the  commencement  of  this  action; 
that  appellant  remained  the  equitable  owner  of  the 
property,  and  his  right  to  redeem  was  kept  alive.  Those 
sections  read  as  follows : — 

"Sec.  346.  An  action  to  redeem  a  mortgage  of  real 
property,  with  or  without  an  account  of  rents  and  profits, 
may  be  brought  by  the  mortgagor,  or  those  claiming 
under  him,  against  the  mortgagee  in  possession,  or  those 
claiming  under  him,  unless  he  or  they  have  continuously 
maintained  an  adverse  possession  of  the  mortgaged 
premises  for  five  years  after  breach  of  some  condition 
of  the  mortgage." 

"Sec  351.  If,  when  the  cause  of  action  accrues 
against  a  person  he  is  out  of  the  state,  the  action  may 
be  oonunenced  within  the  term  herein  limited  after  his 
return  to  the  state;  and  if,  after  the  cause  of  action  ac- 
crues, he  departs  from  the  state,  the  time  of  his  absence 
is  not  part  of  the  time  limited  for  the  commencement 
of  the  action." 

"Sec.  2903.  Every  person  having  an  interest  in 
property  subject  to  a  lien  has  a  right  to  redeem  it  from 
the  lien  at. any  time  after  the  claim  is  due,  and  before 
his  right  of  redemption  is  foreclosed." 

In  support  of  this  contention,  counsel  for  appellant 
say,  in  substance:  "Respondents'  action  to  foreclose 
oould  have  been  brought  only  in  this  state.  The  word 
'return,'  as  employed  in  section  351  of  the  Code  of  Civil 
Procedure,  is  applicable  to  persons  coming  from  abroad, 
as  well  as  to  citizens  who  have  left  the  state  for  a  tem- 
porary  purpose   and    returnoil    thereto.     The   statute  Jjad      j 
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not  commenoed  to  run  in  1885,  because  the  respondents 
had  never  been  in  the  actual  occupancy  of  the  premises. 
Section  2903  of  the  Civil  Code,  and  section  346  of  the 
Code  of  Civil  Procedure,  provided  rules  of  limitation 
different  from  those  which  had  previously  been  followed 
by  the  courts  of  this  state,  and  those  new  rules  are  ap- 
plicable to  mortgages  made  before  as  well  as  those  made 
after  the  adoption  of  the  codes,  unless  the  remedy  was 
extinguished  at  the  time  the  codes  took  effect  Be- 
spondents  were  not  only  mortgagees,  but  trustees  of  ap- 
pellant; and  the  statute  could  not  commence  to  run  in 
their  favor  until  an  offer  to  redeem  was  made  by  appel- 
lant There  could  be  no*  laches  on  the  part  of  appellant, 
because  the  legal  title  remained  in  him,  and  no  adverse 
claim  was  made  by  respondents."  These  contentions 
cannot  be  lightly  passed  over.  They  deserve  to  receive, 
and  they  have  received,  our  careful  attention. 

In  the  solution  of  the  question  presented  as  to  the 
effect  of  the  deed,  we  must  read  as  a  part  of  the  contract 
the  laws  of  this  state  existing  at  the  time  the  contract 
was  made  {Klinck  v.  Price,  4  W.  Va.  4;  United  States  v. 
Crosby,  7  Cranch,  115) ;  although  the  nature  and  the 
construction  of  the  contract  of  loan^  which  was  made  in 
Now  York,  are  determined  by  the  latter  state.  (De  Wolf 
v.  Johnson,  10  Wheat  367.)  It  is  true,  an  action  to  fore- 
close must  be  brought  where  the  property  is  situated; 
but  it  does  not  follow  that  respondents  could  have  main- 
tained an  action  to  foreclose  at  the  time  this  suit  was 
commenced.  Both  parties  resided  in  the  state  of  New 
York,  where  the  contract  was  made,  and  either  could 
have  maintained  an  action  there  on  the  contract  The 
plaintiff  could  have  enforced  his  right  to  redeem,  and 
the  defendants  could  have  recovered  the  amount  for 
which  they  held  the  land  as  security.  (Montgomery  v. 
Sped,  55  Cal.  352;  Kanawha  Coal  Co  v.  Kanawha  &  0. 
Coal  Co.,  7  Blatch.  415;  Gardner  v.  Ogden,  22  N.  Y.  327; 
78  Am.  Dec.  192;  Williams  v.  Fitzhugh,  37  N.  Y.  444.) 
In  this  state,  when  an  action  on  a  promissory  note,  se- 
cured by  mortgage  of  the  same  date  upon  real  property. 
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IB  barred  by  the  statute  of  limitation,  the  mortgagee 
had  no  remedy  upon  the  mortgage.  {Lord  v.  Morris,  18 
Cal.  482;  Heirdin  v.  Castro,  22  Cal.  100.)  The  debt  is 
regarded  as  the  principal,  and  the  mortgage  is  a  mere 
incident  When  the  debt  is  barred,  the  remedy  upon 
the  mortgage  is  also  barred.  {McCarthy  v.  White,  21 
Cal.  496;  82  Am.  Dec.  Y54.)  If,  therefore,  respondents 
could  not  maintain  an  action  in  New  York  for  the  re- 
covery of  the  money  due,  they  could  not  maintain  an 
action  in  this  state  to  foreclose  the  mortgage.  (Code 
Civ.  Proc,  sec  361.)  At  the  time  the  conveyance  was 
made  by  John  H.  Allen  to  the  respondents,  a  deed  abso- 
lute in  form,  but  intended  as  a  mortgage  in  this  state, 
transferred  the  legal  title,  and  there  was  left  in  the  per- 
son executing  it  a  mere  equity  of  redemption;  and  when- 
ever the  debt  to  secure  which  the  deed  was  made  became 
barred  by  the  statute  of  limitations,  the  right  to  redeem 
was  barred.  {Hughes  v.  Davis,  40  CaL  117;  Espinosa  v. 
Qregory,  40  Cal.  68.)  The  right  to  redeem  and  the  right 
of  the  creditor  to  sue  on  a  contract  were  reciprocal. 
When  one  was  lost,  the  other  could  not  be  enforced. 
{Cunningham  v.  Hawhins,  24  CaL  403;  85  Am.  Dec.  73; 
Arrington  v.  Liscom,  34  Cal.  366 ;  94  Am.  Dec.  722 ;  Orat- 
tan  V.  Wiggins,  23  Cal.  35.)  No  subsequent  legislation 
could  change  the  rights  or  obligations  of  the  parties,  or 
extend  the  time  for  action.  The  right  and  time  to  re- 
deem were  fixed  by  the  laws  in  force  at  that  time.  {Bron- 
son  V.  Kinzie,  1  How.  316 ;  Walker  v.  Whitehead,  16  Wall. 
318 ;  Hey  ward  v.  Judd,  4  Minn.  483 ;  Phinney  v.  Phinney, 
81  Me.  450 ;  10  Am.  St  Rep.  266.) 

Under  the  decisions  just  cited,  section  346  of  the  Code 
of  Civil  Procedure  is  inapplicable,  because  it  would 
effect  a  material  change  in  the  rights  and  obligations  of 
the  parties.  {Phinney  v.  Phinney,  81  Me.  450;  10  Am. 
St  Rep.  266;  Heyward  v.  Judd,  4  Minn.  483.)  And  for 
the  same  reason,  Baynor  v.  Drew,  72  Cal.  307,  and  other 
and  later  cases  declaring  the  rule  stated  in  that  section, 
are  not  in  point     They  are  based  upon  that  section  of 
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the  code,  and  it  was  passed  posterior  to  the  time  the 
parties  entered  into  the  contract 

It  is  claimed  by  the  appellant  that  the  finding  of  the 
court,  '^that  the  cause  of  action  stated  in  the  complaint 
is  barred  by  the  provisions  of  section  361  of  the  Code  of 
Civil  Procedure/^  is  not  supported  by  the  evidence.  The 
defendant  introduced  in  evidence  section  91,  chapter  3, 
title  1,  of  Waite's  Annotated  Code  of  Procedure  of  New 
York.  It  is  not  disputed  that  this  section  applies  to 
personal  actions,  and  supports  the  fourteenth  finding  of 
the  court,  "that  by  the  laws  of  the  state  of  New  York  an 
action  upon  a  verbal  agreement  for  the  payment  of 
money  is  barred  within  six  months  after  the  cause  of 
action  accrues  thereon,  and  the  right  of  defendants  to 
maintain  any  action  against  plaintiff  to  recover  the  said 
simi  of  five  hundred  dollars,  as  security  for  which  the 
said  deeds  from  Cox  and  John  H.  Allen  were  executed 
to  them,  has  been  barred  by  the  laws  of  said  state  at  all 
times  since  the  twentieth  day  of  November,  1874;  and 
the  right  of  defendants  to  maintain  any  action  against 
plaintiff  to  recover  the  moneys  advanced  by  them  to  him, 
as  stated  in  finding  No.  11,.  has  been  barred  by  the  laws 
of  said  state  at  all  times  since  September  13,  1877."  But 
it  is  claimed  that  as  the  appellant's  cause  of  action  is  one 
to  ascertain  the  amount  due  upon  a  mortgage,  and  that 
lie  may  be  permitted  to  pay  the  same  and  remove  a 
cloud  from  his  title,  the  section  referred  to  does  not  apply 
to  the  case,  but  is  governed  by  section  97,  which  pro- 
vides that  an  action  for  relief  not  otherwise  provided 
for  must  be  commenced  within  ten  years  after  the  cause 
of  action  shall  have  accrued.  As  we  have  seen,  however, 
as  soon  as  the  debt  is  barred  the  remedy  upon  the  mort- 
gage is  lost  Eespondents  could  not  have  maintained 
an  action  in  New  York  for  the  recovery  of  the  money 
due.  They  therefore  could  not  maintain  an  action  in 
this  state  to  foreclose  the  mortgage,  and  the  right  to  re- 
deem was  lost;  and  as  the  right  to  redeem  and  the  right 
to  maintain  an  action  on  the  contract  are  reciprocal,  the 
fourteenth  finding  of  the  court,  which  is  not  attacked,  is 
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conclusive  against  the  plaintiff's  right  to  maintain  this 
action.  If  it  he  conceded  that  in  New  York  an  action 
to  redeem  from  a  mortgage  of  lands  situated  in  that  state 
can  he  maintained,  although  an  action  for  the  recovery 
of  the  money  due  could  not  be  maintained  there,  the  re- 
sult must  be  the  same,  because,  as  stated  before,  the  effect 
of  this  deed  depends  upon  the  laws  of  this  state,  existing 
at  the  time  the  contract  was  made.  The  interest  of  each 
party  in  the  land  was  measured  and  controlled  by  the 
lex  loci  ret  sitcB.  (Klink  v.  Price,  4  W.  Va.  4;  United 
States  V.  Crosby,  7  Cranch,  115.)  The  right  to  redeem  is 
governed  by  the  laws  of  this  state. 

It  is  claimed  that  at  the  time  the  contract  was  entered 
into,  it  was  the  established  rule  in  this  state  that  a  con- 
veyance absolute  in  form,  but  intended  merely  as  secu- 
rity, did  not  pass  the  legal  title  to  the  grantee.  It  is  true, 
there  had  been  decisions  to  that  effect;  but  in  the  year 
following  it  was  held  {Espinosa  v.  Gregory,  40  Cal.  58,  and 
Hughes  v.  Davis,  40  Cal.  117)  that  a  deed  absolute  in  form, 
intended  as  a  mortgage,  did  convey  the  legal  title.  These 
decisions  did  not  change  the  law;  they  simply  declared 
what  was  the  law.  Every  one  is  conclusively  presumed 
to  know  the  law,  although  the  ablest  courts  in  the  land 
often  find  great  difficulty  and  labor  in  finally  determin- 
ing what  the  law  is.  The  courts  cannot  make  or  repeal 
a  law.  "They  can  say  what  a  law  means;  and  if  after- 
wards they  see  that  they  have  made  a  mistake,  they  can 
oorrect  their  error  by  an  overruling  of  a  former  decision, 
the  consequence  of  which  overruling  is  that  the  blunder 
is  thenceforward  deemed  never  to  have  been  law." 
(Bishop  on  Contracts,  sec  569.) 

It  has  been  held  here,  that  although  it  appears  the 
parties  have  entered  into  a  contract  relying  upon  a  pre- 
vious decision  of  the  supreme  court,  they  would  not  be 
relieved  from  the  obligations  thereof  because  of  a  sub- 
sequent decision  by  the  same  court,  overruling  the  former 
one,  and  declaring  a  different  rule  upon  the  same  subject. 
(Kenyon  v.  Welty,  20  Cal.  637;  81  Am.  Dec.  137.)  There 
are  some  cases  in  which  the  supreme  court  of  the  United 
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States  has  held  that  the  construction  given  to  a  statute 
by  the  highest  tribunal  in  the  state,  whether  sound  or 
not,  must  be  taken  as  correct,  so  far  as  contracts  made 
under  the  act  are  concerned,  and  no  subsequent  decision 
altering  the  construction  can  impair  their  validity.  The 
construction  becomes  a  part  of  the  statute,  —  as  much  so 
as  if  it  were  an  amendment  made  by  the  legislature. 
(Gelpcke  V.  Dubuque,  1  Wall.  175;  Louisiana  v.  PiUsbury, 
105  U.  S.  294;  Douglass  v.  Pike,  101  U.  S.  677;  Thomson 
V.  Lee,  3  WalL  327.)  These  cases,  however,  all  involved 
the  question  as  to  the  validity  of  negotiable  securities. 

We  think  that  the  case  of  Oullahan  v.  Sweeney,  79  Cal. 
357,  is  distinguishable  from  the  case  at  bar.  The  amend- 
ment  therein  referred  to  simply  required  the  purchaser 
of  property  sold  for  delinquent  taxes  to  serve  upon  the 
owner  of  the  property  a  notice  stating  that  the  property 
had  been  sold  for  delinquent  taxes,  the  date  of  the  sale, 
t|ie  amount  for  which  it  was  sold,  the  amount  then  due,  the 
time  when  the  right  of  redemption  would  expire,  and 
when  the  purchaser  would  apply  for  a  deed.  This  re- 
quirement was  a  mere  incident  to  the  right  of  the  pur- 
chaser to  receive  a  deed ;  it  merely  prescribed  the  manner 
in  which  he  should  proceed  to  demand  the  deed  to  which 
he  was  entitled.  It  was  conceded,  ''for  the  purposes  of 
the  case,  that  the  legislature  cannot  make  an  absolute 
extension  of  the  time  for  redemption  of  property  pre- 
viously sold." 

We  think  the  court  below  held  the  right  view  of  the 
case,  and  the  judgment  and  order  are  therefore  affirmed. 

McFabland^  J.,  Habbisoit,  J.,  Gaboutte,  J.,  and  Db 
Haven,  J.,  concurred. 

Shabpstsin,  J.,  concurred  in  the  judgment 

Bbatty,  C.  J.,  dissenting.  —  According  to  the  opinion 
of  the  court,  the  plaintiff's  action  was  barred  by  section 
361  of  the  Code  of  Civil  Procedure,  because,  and  only  be- 
cause, an  action  by  defendants  to  foreclose  would  have 
been  barred  by  said  section.     I  am  not  satisfied  with  the 
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reasoning  by  which  the  conclusion  is  reached,  that  the 
defendants  were  barred  of  their  action  to  foreclose  before 
this  action  was  commenced;  but  conceding  it  to  be  cor- 
rect, it  does  not  follow,  in  my  opinion,  that  the  plaintiff's 
right  of  action  was  thereby  lost. 

That  the  right  to  redeem  and  the  right  to  foreclose 
were  barred  at  the  same  time  was  undoubtedly  the  law  of 
this  state  prior  to  the  codes;  but  since  they  were  enacted, 
the  right  to  redeem  is  unaffected  by  the  extinguishment 
of  the  right  to  foreclose.  (Code  Civ.  Proc,  sec.  346 ;  Civ. 
Code,  sec.  2903;  Raynor  v.  Drew,  72  Cal.  310;  Booth  v. 
Hoskins,  75  Cal.  271;  De  Cazara  v.  Orena,  80  Cal.  134; 
Hall  V.  AfTiot,  80  Cal.  354;  Warder  v.  Enskn,  73  Cal.  291.) 
In  other  words,  the  codes  have  prescribed  another  rule 
for  the  limitation  of  actions  to  redeem  from  mortgages 
and  other  liens.  By  the  old  rule,  the  right  to  redeem 
was  barred  when  the  right  to  foreclose  was  barred;  and 
whether  this  resulted  from  the  fact  that  each  was  cov- 
ered by  the  same  clause  of  the  statute,  or  from  the  equi- 
table doctrine  of  mutuality  of  rights  and  remedies  under 
such  contracts,  the  rule  itself  had  no  other  effect  than  to 
fix  a  period  of  limitation  to  the  right  to  redeem.  This 
rule  has  been  changed,  and  the  period  of  limitation  en- 
larged by  a  law  passed  since  the  making  of  the  contract 
here  involved,  but  before  the  right  of  action  of  either  of 
the  parties  had  been  lost,  and  before  the  commencement 
of  this  suit  The  question  therefore  is,  which  rule  ap- 
plies, —  the  old  or  the  new. 

That  these  provisions  of  the  codes  were  intended  to 
apply  to  all  actions  commenced  after  they  took  effect  is 
to  my  mind  perfectly  clear.  It  is  true,  the  codes  are  not 
retroactive  (Civ.  Code,  sec.  3;  Code  Civ.  Proc.,  sec.  3), 
and  it  is  also  true  that  vested  rights  should  never  be 
impaired  by  giving  a  retroactive  effect  to  a  law.  But  a 
law  enlarging  the  period  of  limitations  upon  existing 
contracts  is  not  a  retroactive  law,  and  it  impairs  no 
vested  rights.  Unless  restricted  in  its  operation  by  its 
own  terms,  a  new  rule  of  limitations  necessarily  applies 
to  all  actions  thereafter  commenced,  and  to  all  causes  of   i 
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action  not  already  extinguished  by  the  running  of  time 
under  the  pre-existing  rule.  This  being  so,  we  have 
only  to  look  to  the  express  provisions  of  the  codes  to  see 
how  far  the  new  rules  by  them  prescribed  are  restricted 
in  their  operation  upon  actions  commenced  after  they 
took  effect 

In  section  6  of  the  Civil  Code  we  find  the  following 
provision:  "No  action  or  proceeding  commenced  before 
this  code  takes  effect,  and  no  right  accrued,  is  affected  by 
its  provisions."  Section  8  of  the  Code  of  Civil  Proced- 
ure contains  the  same  language.  The  clear  implication 
is,  that  actions  not  commenced  and  rights  not  vested 
prior  to  the  adoption  of  the  codes  are  to  be  controlled  by 
their  provisions. 

The  more  specific  provision  respecting  the  application 
of  the  new  rules  of  limitation  is  found  in  section  362  of 
the  Code  of  Civil  Procedure,  and  is  as  follows:  "This 
title  does  not  extend  to  actions  already  commenced,  nor 
to  cases  where  the  time  prescribed  in  any  existing  stat- 
ute for  acquiring  a  right  or  barring  a  remedy  has  fully 
run,  but  the  laws  now  in  force  are  applicable  to  such  ac- 
tions and  cases,  and  are  repealed  subject  to  the  provis- 
ions of  that  section."  Here  the  implication  is  equally 
clear  that  the  new  rules  apply  to  all  actions  not  already 
commenced,  and  to  all  cases  where  the  time  prescribed 
by  existing  statutes  for  barring  the  remedy  has  not  fully 
run.  In  this  case  the  time  had  not  run,  and  the  action 
had  not  been  commenced.  The  conclusion,  therefore, 
cannot  be  avoided,  that  the  rule  of  the  code  applies  un- 
less its  application  would  have  the  effect  of  changing  the 
contract  or  impairing  its  obligation. 

The  respondents  contend  and  the  court  holds  that 
such  would  be  its  effect  They  say  that  the  law  of  the 
state  of  California,  as  it  e:tisted  at  the  date  of  their  deed 
from  John  H.  AUen,  defining  th<e  mutual  rights  and  ob- 
ligations of  the  parties  to  the  transaction,  entered  into 
and  became  a  part  of  the  contract,  and  that  such  law 
gave  them,  the  respondents,  an  important  right  which 
the  above-cited  provisions  of  the  codes  would  take  away 
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or  materially  abridge.  If  this  is  true,  it  must  be  con- 
ceded that  the  code  provisions  are  inapplicable.  But  is 
it  true?  What  are  the  rights  conferred  by  the  law  of 
1869  which  the  codes  take  away  or  impair?  They  do 
not  take  away  or  impair  the  right  of  a  mortgagee  to  fore- 
close; they  merely  enlarge  the  time  within  which  the 
mortgagor  may  redeem,  and  this  is  all  the  respondents 
have  to  complain  of.  By  the  law  of  California  prior  to 
the  codes,  they  say  a  mortgage  in  the  form  of  an  abso- 
lute conveyance  invested  the  mortgagee  with  the  legal 
title  to  the  land,  leaving  in  the  mortgagor  a  mere  equity 
of  redemption^,  which  was  barred  and  extinguished  at  the 
same  moment  that  the  debt  was  barred,  thereby  creating 
in  the  mortgagee  a  title  complete,  absolute,  and  indefeas- 
ible, without  the  necessity  of  a  foreclosure;  and  there- 
fore, they  insist  it  must  be  held  that  this  right  to  obtain 
a  complete  title  without  foreclosure  was  among  the  ad- 
vantages they  bargained  and  paid  for,  and  is  a  right  of 
which  they  could  not  be  deprived  by  subsequent  legisla- 
tion, as  they  would  be  if  subjected  to  the  code  provisions 
(Code  Civ.  Proc.,  sec  346;  Civ.  Code,  sec.  2903),  under 
the  operation  of  which  they  could  never  perfect  their 
title  except  by  foreclosure,  or  by  five  years'  adverse  pos 
session  of  the  mortgaged  premises  after  condition  broken. 
The  completeness  of  this  argument  is  marred  by  the 
fact  that  it  assumes  too  much  for  the  law  of  California 
before  the  codes.  The  decisions .  relied  on  by  respond- 
ents do  not  go  to  the  extent  claimed  for  them.  The  cases 
cited  are  Hughes  v.  Davis,  40  Cal.  117 ;  Espinosa  v.  Greg- 
ory, 40  CaL  58;  Pico  v.  Oallardo,  52  Cal.  206,  etc.  A 
critical  examination  of  this  line  of  decisions  will  show 
that  the  only  case  in  which  a  mortgagee  by  deed  absolute 
could  acquire  an  indefeasible  title  to  the  mortgaged 
estate  without  foreclosure  was  when  he  had  possession. 
This  was  the  case  in  Espinosa  v.  Oregory,  40  Cal.  58. 
The  mortgagee  was  in  possession,  the  right  to  foreclose 
was  barred,  and  it  was  held  that  the  mortgagor  had 
thereby  lost  the  right  to  redeem.  The  mortgagee  got 
the  land  without  foreclosure.    But  in  Hughes  v.  Duvis,    . 
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40  Cal-  117,  and  Pico  v.  Oallardo,  62  OaL  206,  the  mort- 
gagors were  in  possession,  and  the  mortgagees  were  suing 
in  ejectment  after  their  right  to  foreclose  was  barred. 
It  was  held  that  the  mortgagees  had  the  legal  title  to  the 
lands,  and  that  they  were  entitled  to  recover  possession 
in  the  absence  of  allegations  in  the  answers  setting  forth 
the  equities  of  the  defendants,  with  an  offer  to  pay  tlie  amount 
of  the  mortgage  liens,  and  prayer  that  the  conveyances  be 
declared  mortgages.  In  other  words,  a  right  of  redemp- 
tion on  the  usual  terms,  against  the  mortgagee  out  of 
possession,  was  distinctly  admitted,  although  the  right 
to  foreclose  was  barred. 

Now,  what  right  of  these  respondents,  under  the  law  as 
declared  in  the  cases  referred  to,  would  be  taken  away 
or  impaired  by  sustaining  plaintiff's  action  to  redeem! 
They  never  had  possession  of  the  mortgaged  premises, 
and  had  no  right  to  the  possession.  If,  after  their  right 
to  foreclose  was  barred,  —  if  it  ever  was  barred,  —  they 
had  anticipated  the  plaintiff  in  taking  possession  of  the 
land,  their  title  might  thereby  have  become  perfect, 
under  the  doctrine  of  Espinoca  v.  Gregory,  40  OaL  68, 
but  if  plaintiff  had  anticipated  them  in  taking  posses- 
sion, their  only  remedy  would  have  been  to  sue  in  eject- 
ment, in  which  case  he  could  have  set  up  his  equity  and 
effected  a  redemption  according  to  the  doctrine  of  Pico 
V.  Oallardo,  51  Cal.  206,  upon  precisely  the  same  terms 
that  can  be  imposed  in  this  action.  The  only  difference 
between  this  case  and  the  case  supposed  is  that  plaintiff, 
without  taking  possession  and  without  waiting  to  be  sued, 
offers  the  respondents  in  advance  all  that  he  would  be 
compelled  to  pay  in  order  to  redeem  if  he  had  taken  pos- 
session and  waited  for  them  to  sue.  To  allow  this  would 
surely  not  be  to  deprive  the  respondents  of  any  valuable 
right. 

Enough  has  been  said,  I  think,  to  show  that  respond- 
ents never  brought  themselves  within  the  rule  of  Espi- 
nosa  V.  Oregory,  40  Cal.  68,  because  they  never  had  pos- 
session of  the  land;  but  if  the  fact  had  been  otherwise, 
all  the  decisions  of  this  court  are  to  the  effect  that  a  law 
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extending  plaintiff's  right  of  redemption  would  be  valid. 
Take  the  case  of  tax  sales.  Prior  to  March,  1885,  the  pur- 
chaser of  land  sold  for  delinquent  taxes  became  at  once 
entitled  to  a  tax  deed  if  the  property  was  not  redeemed 
before  the  expiration  of  the  year.  In  March,  1885,  the 
law  was  so  amended  as  to  require  the'  purchaser  to  give 
thirty  days'  notice  to  the  owner  or  occupant  of  the  land 
of  his  intention  to  apply  for  a  deed.  This  amendment 
to  the  law  was  held  to  apply  to  sales  made  before  its 
adoption.  (Oullahan  v.  Sweeney,  79  Cal.  539.)  It  is 
impossible  to  distinguish  that  case  from  this ;  and  if  it 
was  correctly  decided,  there  can  be  no  doubt  of  the  power 
of  the  legislature  to  extend  the  right  of  a  mortgagor  to 
redeem-  (See  also  Moore  v.  Martiuj  38  Cal.  438;  TuoU 
umne  Redemption  Co.  v.  Sedgwick,  15  Cal.  515.) 

In  the  briefs  of  counsel  a  large  number  of  decisions 
are  cited  from  the  reports  of  other  states,  bearing  more  or 
less  directly  upon  this  point,  with  respect  to  which  it  can 
only  be  said  that  they  are  so  conflicting  as  to  furnish  no 
ground  for  reversing  our  own  decision  in  Oullahan  v. 
Sweeney,  79  Cal.  539. 

A  decision  on  this  point  by  the  supreme  court  of  the 
United  States  would  of  course  be  binding  authority,  as 
the  immunity  asserted  arises  under  the  constitution  of  the 
TTnited  States ;  but  no  such  decision  has  been  cited.  What 
was  said  by  Judge  Taney  in  Bronson  v.  Kinsey,  1  How. 
316,  has  been  pronounced  obiter,  and  its  authority  denied 
by  this  court  (See  dissenting  opinion  of  Judge  Heyden- 
feldt  in  Thome  v.  San  Francisco,  4  Cal.  156,  adopted  in 
Moore  v.  Martin,  38  Cal.  438.)  Of  the  cases  cited  in  the 
Department  opinion  heretofore  filed,  that  of  Phinney  v. 
Phinney,  81  Me.  450,  10  Am.  St  Eep.  266,  comes  nearer 
than  any  other  to  sustaining  the  contention  of  respond- 
ents; but  even  that  might  be  distinguished,  for  the  law 
there  held  unconstitutional  was  one  by  which  the  equity 
of  redemption  could  be  indefinitely  extended  at  the  suit  of 
a  stranger  to  the  mortgage. 

Finally,  it  may  be  said  that  if  the  doctrine  under  dis- 
cussion is  to  control  the  decision  of  this  case,  it  may  be^Tp 
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invoked  by  the  appellant  with  quite  as  much  justioe  as 
by  respondents.  The  case  of  Hughes  v.  Davis,  40  CaL 
X17,  and  Espinosa  v.  Oregory,  40  Cal.  68,  were  not  decided 
until  the  year  following  the  deed  of  John  H.  Allen,  and 
they  directly  overruled  a  long  line  of  decisions  by  this 
court,  holding  that  a  mortgage  by  deed  absolute  did  not 
pass  the  legal  title.  The  construction  given  to  our  laws 
by  these  decisions  was  the  law  itself  at  the  date  of  that 
deed,  and  fixed  the  rights  of  the  parties  so  that  they 
could  not  be  changed  by  a  subsequent  construction  any 
more  than  by  subsequent  legislation.  {Douglas  v.  Pike 
Co.,  101  IT.  S.  687;  Oelpche  v.  Dvhuque,  1  Wall.  175.) 

For  these  reasons,  I  conclude  that  the  finding  of 
the  superior  court  that  plaintiff's  cause  of  action  was 
barred  by  section  361  of  the  Code  of  Civil  Procedure  is 
not  sustained  by  the  evidence,  and  therefore,  that  a  new 
trial  should  have  been  granted,  and  that  the  order 
appealed  from  and  the  judgment  should  be  reversed,  and 
the  cause  remanded  for  a  new  trial 


[No.  18687.     In  Bank.  — Jime  18,  1882.] 

J.  W.  REAY,  Appellant,  v.  JOHN  BUTLER  m  ai», 
Rbspondents. 

Affbal  —  Rbyucw  of  Conflicting  BnoBNcn  —  DiFOBiTZOira  —  Obal  IBs- 
▲MiNATiON  OF  WITNESS.  —  The  fact  tluit  upon  the  second  trial  of  a 
caose  a  large  part  of  the  testimony  taken  at  the  first  trial  was  read 
without  recalling  the  witness,  and  two  or  three  depositions  were  In- 
troduced, does  not  warrant  the  appellate  ooort  in  drawing  Its  own  condn- 
slons  from  conflicting  eyldence,  and  disregarding  the  conclusions  reached 
by  the  trial  Judge,  where  two  or  three  witnesses,  including  the  plaintiff 
himself,  whose  former  testimony  was  read,  were  re-examined,  and  maaj 
others  were  examined  whose  testimony  wss  to  a  large  extent  Importaat 
and  material. 

In.  —  Rbjlsonb  of  Rulb  as  to  Rxtibw  of  BriDBifCB  —  Afpbllatb  Juaw- 
DicnoN.  —  The  rule  that  this  court  will  not  rerlew  the  finding  of  a  J«iy 
or  of  a  court  ss  to  a  fact  decided  upon  the  weight  of  eyidenee  Is  BOt 
adopted  merely  because  the  court  below  has  the  opportunity  to  oliBSna 
the  appearance  and  bearing  of  the  witnesses,  but  Is  founded  la  the  sB> 
sentlal  dlstlnctlou    betwi^eo    thp   trial   and  appellata  courts  under  our 
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«7>tem,  and  growi  out  of  consideration  of  Jurisdiction,  that  It  la  the 
proTlnce  of  the  trial  court  to  decide  questionB  of  fact,  and  of  the  appel- 
late court  to  decide  questions  of  law,  and  that  this  court  can  rightfully 
set  aside  a  finding  for  want  of  evidence  onlj  where  there  Is  no  evidence 
to  support  It,  or  where  the  supporting  evidence  is  so  slight  as  to  show  an 
abuse  of  discretion. 
In.  —  Envnw  or  Wbittbn  Bvinurcn  —  Conflictino  Bvidbncb.  —  The 
appellate  court  will  look  more  closely  Into  the  evidence  when  It  con- 
sists entirely  of  depositions,  affidavits,  or  notes  of  former  testimony ;  but 
It  cannot  be  taken  as  settled  that  In  such  a  case  the  rule  as  to  conflicting 
evidence  does  not  apply. 

P088BBBIOM     OF     LAND — INCLOSUSI     OF     EZTKBIOS     BOUNDABIBS     OF     TWO 

TluCTS  Hbld  in  Bbvbraltt  —  TBasPASS  —  Contest  of  Possbssobt 
Bights.  —  If  two  owners  in  severalty  of  adjoining  tracts  of  land  by 
mutual  consent  Inclose  the  two  tracts  together  by  a  fence  around  the 
exterior  boundaries  of  both,  the  inclosure  thus  made  constitutes  posses- 
sion as  against  any  third  party  who  Is  a  mere  Intruder;  and  it  is  im- 
material whether  the  lands  are  public  or  private,  where  the  contest  is 
merely  one  of  alleged  possessory   rights   between   the   parties   to   the 


Id.  —  Bjbctmbnt  —  Rbgovkit  must  bb  upon  Stbbngth  of  Plaintiff's 
TiTTA— *In  an  action  of  ejectment,  the  plaintiff  must  rely  upon  the 
strength  of  his  own  title,  no  matter  how  weak  the  title  of  his  opponent 
may  be. 

Id.— Insufficibnt  Acts  of  Possbssion — Attbicpts  to  Build  Shantibs — 
Dbstbuction  bt  Advbbbb  CXiAiiCANT.  —  The  acts  of  the  plaintiff  in  em- 
ploying two  men  to  build  a  small  wooden  shanty  on  the  land  claimed  by 
him,  who  worked  upon  it  two  days,  when  the  adverse  claimant  tore  it 
down,  and  drove  the  men  away,  and  in  returning  a  few  days  afterward, 
and  again  attempting  to  build  a  wooden  shanty,  when  he  was  again 
driven  off,  and  the  shanty  torn  down,  do  not  constitute  even  a  scrambling 
possession  of  the  land  beyond  the  spot  on  which  the  shanties  were  com- 
menced to  be  built ;  and  such  a  possession  will  not  support  an  action  of 
ejectment  for  the  tract  on  which  the  shanties  were  sought  to  be  erected. 

Id.  —  CONBTBUCTXVB    POSSBSBION  —  DBBD    NOT    TaKBN    IN     OOOD     FAITH  — 

CoLOB  OF  TiTiiB.  —  A  party  who  takes  a  deed  to  land  not  in  good  faith, 
believing  that  the  grantor  has  any  title  to  the  land,  but  for  the  express 
purpose  of  asserting  color  of  title,  cannot  Invoke  the  doctrine  that  one 
entering  upon  land  under  color  of  title  given  by  a  deed  has  constructive 
possession  to  the  extent  of  Its  boundaries. 
Id.  —  EviDBNCB  — *  DBCLAmATiONB  OF  Dbfbndant'b  Obantob  —  Abandon- 
mjtT  —  Gbnbbal  Convbbbatxons  —  Leading  Qubbtionb  —  Ruling  not 
PBB7UDICIAX*.  —  During  the  examination  of  a  witness  for  the  plaintiff 
In  ejectment  as  to  the  declarations  of  one  of  the  parties  through  whom  the 
defendant  claimed  title,  as  to  the  abandonment  of  his  claim  to  the  land,  It 
Is  not  error  to  sustain  an  objection  of  the  defendant  to  general  conversa* 
tions  relating  to  the  land,  and  to  a  leading  question  asked  as  to  whether 
hs  said  he  would  not  rstom  to  the  land,  and  when  the  witness,  in  answer 
to  the  qnestlon  as  to  whether  he  said  anything  about  the  land,  and  what 
he  said,  wlthoot  objection  told  what  he  did  say,  the  ruling  could  not  be 
fc«|udlcUL  ^  . 
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Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  de- 
nying a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

/.  B.  Mhoon,  and  W.  W.  Foote,  for  Appellant 

The  rule  that  this  court  will  not  disturb  a  finding 
when  there  is  a  conflict  of  testimony  does  not  apply, 
when  the  evidence  is  presented  by  depositions  or  notes 
of  a  former  trial.  In  such  a  case,  this  court  will  exam- 
ine the  testimony  upon  the  issues  involved.  (Lander  v. 
Beers,  48  Cal.  547 ;  Wilson  v.  CrosSy  33  Cal.  69.)  As 
the  land  in  question  was  part  of  the  pueblo  land  of  the 
city,  the  enclosure  of  the  tract  by  a  fence  around  the 
whole  tract,  and  its  being  held  by  "joint  and  common 
possession,"  was  insufficient  to  constitute  an  actual  pos- 
session which  the  ordinance  contemplates.  (Wolf  v. 
Baldwin,  19  Cal.  306 ;  Elliott  v.  Pearl,  10  Pet.  441 ;  Plume 
V.  Seward,  4  Cal.  95 ;  60  Am.  Dec  599 ;  Davis  v.  Perley, 
30  Cal.  638 ;  Polack  v.  McOrath,  32  Cal.  18 ;  Brumagim  v. 
Bradshawy  30  Cal.  44;  Lawrence  v.  Fulton^  19  Cal.  690; 
Le  Roy  v.  Cunningham,  44  Cal.  600 ;  Wolf  skill  v.  Malajo- 
wich,  39  Cal.  276 ;  Steinherger  v.  Andrews,  4  Nev.  69.)  It 
was  error  for  the  trial  court  to  sustain  the  objections  of 
defendant  to  the  conversations  relating  to  the  land,  and 
as  to  whether  the  witness  abandoned  the  land.  Aban- 
donment is  a  question  of  intention,  and  may  be  inferred 
from  acts  and  circumstances,  though  the  person  aban- 
doning may  declare  he  does  not  abandon.  (Myers  v. 
Spooner,  55  Cal.  257.)  Upon  a  question  of  abandonment, 
as  upon  a  question  of  fraud,  a  wide  range  should  be  al- 
lowed, for  it  is  generally  only  from  facts  and  circum- 
stances that  the  truth  is  to  be  discovered,  and  both  par- 
ties should  be  allowed  to  prove  any  facts  or  circumstances 
from  which  any  aid  for  the  solution  of  the  question  can 
be  derived.  (Bell  v.  Bed  Rock  Co.,  36  Cal.  218 ;  Wilson 
V.  Cleaveland,  30  Cal.  192.)  If  possession  is  a  fact,  then 
Eeay  certainly  had  it  by  actual  occupation,  when  Tread- 
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wdl  tore  down  his  house,  and  drove  his  tenant,  Miller, 
away.  If  it  is  a  csonclusion  of  law,  then  we  ask  who  had 
possession  during  the  month  that  Miller,  Eeay's  tenant, 
was  confessedly  on  the  place,  in  the  house  that  Tread- 
well  built  A  tenant  cannot,  by  attorning  to  a  third 
party,  affect  his  original  landlord's  possession.  (Sedg- 
wick and  Wait  on  Trial  of  Title,  sec  354;  Taylor  on 
Landlord  and  Tenant,  sec  180;  Stats.  1865,  p.  171;  Civ. 
Code,  sec  1948 ;  Thompson  v.  Felton,  54  Cal.  547 ;  Thomp- 
son V.  Pioche,  44  Cal.  508;  Doe  v.  Reynolds,  27  Ala.  376; 
1  Washburn  on  Eeal  Property,  *863.)  The  deed  from 
Owens  to  Eeay,  although  it  might  have  been  inoperative 
as  a  conveyance,  showed  color  of  title.  (Packard  v.  Moss, 
68  OaL  127;  Minot  v.  Brooks,  16  N.  H.  374.)  The  ques- 
tion as  to  what  is  "color  of  title"  is  a  question  of  law. 
(Wood  on  Limitations,  531.)  Whether  it  be  admitted  or 
not  that  Owens's  deed  was  ever  executed  and  delivered, 
clearly  the  lease  to  Miller  is  a  fact,  and  all  the  time  Mil- 
ler held  and  attorned  to  Treadwell,  he,  in  law,  is  deemed 
to  have  been  in  possession  of  the  premises  under  this 
lease  Such  a  lease  is  also  color  of  title,  and  defines  the 
extent  of  the  tenant's  possession.  {Murphy  v.  Snyder, 
67  CaL  452 ;  McLeran  v.  Benton,  73  Cal.  329 ;  2  Am.  St. 
Rep.  814.)  Reay  believed  he  had  a  right  to  go  upon 
this  tract,  and  that  is  evidence  of  his  good  faith.  (Mc- 
Cracken  v.  City  of  San  Francisco y  16  Cal.  636 ;  Sedgwick 
and  Wait  on  Trial  of  Title,  sec.  775.)  But  where  is  the 
evidence  of  Reay's  bad  faith,  or  want  of  good,  upon 
which  this  finding  is  supposed  to  be  based?  It  cannot 
be  presumed.  On  the  contrary,  bona  fides  will  be  pre- 
sumed until  the  contrary  appears.  (Brooks  v.  Bruyn,  35 
HI.  394;  McMullin  v.  Erwin,  58  Ga.  427.)  Speck  claimed 
no  interest  in  Killian's  tract  of  land,  and  Killian  claimed 
Lcne  in  Speck's;  yet  Killian  was  in  as  much  possession 
of  the  land  in  suit  as  was  Speck ;  the  exclusive  possession 
required  was  destroyed.  {Brumagim  v.  Bradshaw,  39 
CaL  24.)  Speck's  inclosure  without  exclusive  possession 
is  not  sufficient.  (Polack  v.  McOrath,  32  CaL  15.)  Al- 
though there  might  be  a  case  of  tenancy  in  common  of 
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a  naked  possession  of  public  land,  if  all  the  co-tenants 
actually  occupied  the  land  (LiUianskyoldt  v.  Ooss^  2 
Utah,  292),  still,  as  Speck  left  the  tract  of  land  in  ques- 
tion here,  the  co-tenancj  in  the  naked  possession  ended. 
Such  possession  must  be  ezdusive.  (Sedgwick  and  Wait 
on  Trial  of  Title,  762,  citing  authorities.)  Speck^s  and 
Treadwell's  joint  possession  or  occupation  with  Killian, 
as  referring  to  private  land,  would  have  doubtless  been 
good  as  against  a  third  person,  even  the  owner,  be- 
cause it  was  presumptively  adverse  to  him.  But  such 
occupation  or  possession  is  not  effective  in  the  case 
of  public  land,  for  the  reason  that  by  the  statutes, 
this  possession  must  be  actual  or  by  tenant,  in  order 
to  ripen  into  a  title  against  the  public.  It  must  also  be 
visible  to  all,  exclusive  of  all,  and  hostile  to  all;  and  the 
possession  of  private  land  must  be  visible  to,  hostile  to, 
and  exclusive  of  the  true  owner,  before  it  can  ripen  into 
a  title.  (Wood  on  Limitations,  sec.  257;  Washburn  on 
Eeal  Property,  489;  Sparrow  v.  Hovey,  44  Mich.  63.) 

8.  M.  Wilson,  and  W.  8.  OoodfeUow,  for  Respondent. 

There  was  a  great  conflict  of  evidence  on  some  of 
the  important  points  in  the  case,  and  there  is  no  reason 
why  the  general  rule  should  not  be  applied,  that  this 
court  will  not  disturb  the  findings  upon  a  question 
of  fact  where  the  evidence  is  conflicting.  {Escolle  v. 
Merle,  9  Cal.  95 ;  Pfeijfer  v.  Riehn,  13  Oal.  643 ;  Bur- 
nett  V.  Whitesides,  15  Cal.  36;  Baxter  v.  McKinley,  16 
Cal.  77 ;  Noonan  v.  Hood,  49  Cal.  294 ;  Trenor  v.  C.  0.  B.  R. 
Co.,  60  Cal.  222.)  Speck  never  abandoned  the  property 
until  he  sold  the  property.  Abandonment  consists  in 
leaving  the  premises  vacant,  without  the  intention  of 
reclaiming  the  possession,  or  appropriating  it  in  any 
manner  to  the  use  of  the  possessor  subsequently,  and 
with  a  view  to  leave  it  open  to  the  occupation  of  any  one 
who  may  choose  to  enter.  (8fnith  v.  Cvshing,  41  CaL 
97 ;  Jiulson  v.  Malloyy  40  Cal.  299.)  The  intention  to 
abandon  is  not  necessarily  to  be  inferred  from  the  fact 
that   the   premises   have   been   left   vacant,    unimproved, 
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and  without  attention  for  more  than  five  years  before 
the  commencement  of  an  action,  but  such  a  fact  may  be 
taken  into  consideration  in  deciding  the  question  of 
abandonment,  {jvdson  v.  Malloy,  40  OaL  299;  Moon  v. 
RollinSj  36  Cal.  333.)  The  fact  that  a  person  when  ceas- 
ing to  occupy  premises  leaves  a  person  in  charge  is  of 
itself  sufficient  to  rebut  the  presumption  of  abandon- 
ment arising  from  a  cessation  of  occupancy.  The  ques- 
tion of  abandonment  is  one  of  intention,  proper  for 
determination  by  a  jury  under  the  circumstances,  or  by 
the  court,  a  jury  being  waived.  (Keane  v.  Cannovan,  21 
Cal.  291 ;  82  Am.  Dec.  738 ;  Roberts  v,  Unger,  30  Cal.  676.) 
The  defendants  were  not  in  the  possession  of  the  land 
when  the  action  was  conunenced.  It  was  essential  for 
the  plaintiff  to  allege  and  prove  the  possession  of  the  de- 
fendants at  the  time  of  the  commencement  of  the  action. 
(Owen  V.  Morton,  24  Cal.  373 ;  Pope  v.  Dalton,  81  Cal.  218 ; 
Buhne  v.  Corbett,  43  Cal.  264;  Broivn  v.  BracJeett,  45  CaL 
167 ;  Mahoney  v.  Middleton,  41  Cal.  41 ;  Miller  v.  Chandler, 

59  Cal.  540 ;  Schaeffer  v.Matzen,  59  Cal.  652 ;  Soto  v.  Irvine, 

60  Cal.  436 ;  Dillon  v.  Center,  68  Cal.  561.)  The  rule  as 
to  color  of  title  laid  down  in  Walsh  v.  Hill,  88  CaL  481, 
is  the  settled  law  of  this  state.  {Wilson  v.  Atkinson, 
77  Cal.  485;  491-493;  11  Am.  St  Kep.  299;  Webber  v. 
Clarke,  74  CaL  16.)  The  Van  Ness  ordinance  is  referred 
to,  and  it  is  argued  that  Treadwell's  possession  was  not 
such  as  is  required  by  that  ordinance.  But  there  may 
be  possession  sufficient  for  a  defense,  or  even  for  a  re- 
covery in  ejectment,  although  not  sufficient  to  entitle 
the  holder  to  the  benefits  of  the  Van  Ness  ordinance. 
{Polack  V.  McOrath,  32  CaL  15.) 

McFarland,  J. — This  is  an  action  of  ejectment,  and 
was  commenced  by  plaintiff  on  February  20,  1866,  in 
the  former  district  court  of  the  fifteenth  judicial  district, 
against  John  Butler  and  P.  H.  Owens,  who  were  the 
only  persons  named  as  defendants.  In  the  complaint 
it  is  averred  that  on  the  first  day  of  January,   1868, 
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plaintiff  was  '^seised  and  possessed"  of  certain  described 
land,  situate  in  the  city  and  comity  of  San  Francisco; 
and  that  on  the  first  day  of  January,  1863,  the  defend- 
ants (Butler  and  Owens)  wrongfully  entered  upon  said 
land,  ^^and  ousted  and  ejected  plaintiff  therefrom,  and 
ever  since  have  held  and  now  hold  possession  thereof 
from  plaintiff." 

There  was  a  former  appeal  in  this  case,  reported  in 
69  CaL  573;  and  from  the  opinion  of  this  court,  then 
delivered,  it  appears  that  Butler  and  Owens  answered, 
denying  all  the  averments  of  the  complaint,  averring  that 
J.  P.  Treadwell  was  "the  owner  and  in  possession"  of 
the  land  sued  for;  that  they  (Butler  and  Owens)  were 
there  only  by  license  of  Treadwell,  and  praying  that  the 
latter  be  allowed  to  defend  the  action,  and  that  they  be 
dismissed;  and  that  by  leave  of  court  Treadwell  filed  an 
intervention  in  which  he  set  up  matters  upon  which  he 
claimed  certain  equitable  relief.  It  appears  further,  that 
the  district  court,  after  having  impaneled  a  jury  to  try 
the  cause,  and  after  the  trial  had  commenced,  concluded 
to  try  what  were  supposed  to  be  the  equitable  issues  first, 
and  against  the  objections  and  exceptions  of  plaintiff, 
discharged  the  jury,  and  after  a  hearing  of  said  equi- 
table issues,  rendered  judgment  perpetually  enjoining 
plaintiff  from  further  prosecution  of  his  action.  But  on 
the  appeal  from  that  judgment  this  court  held  that  there 
were  no  equitable  issues,  and  that  plaintiff  was  entitled 
to  a  jury  trial,  and  reversed  the  judgment,  with  directions 
to  strike  out  the  intervention,  and  that  the  representa- 
tive of  the  intervener  (said  Treadwell  in  the  mean  time 
having  died)  be  allowed  to  defend  the  action. 

When  the  case  went  down  to  the  superior  court,  new 
answers  were  filed  for  Owens  and  Butler ;  and  Mrs.  Mabel 
Treadwell,  who  was  then  administratrix  of  said  J.  P. 
Treadwell,  filed  an  answer,  by  leave  of  court,  in  her  own 
name.  In  her  answer  she  denied  all  the  averments  of 
the  complaint;  and  she  averred  that  at  the  commenoe- 
luenl  of  the  action,  and  for  more  than  five  years  prior 
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thereto,  said  J.  F.  Treadwell,  by  himself  and  his  grantors 
and  predecessors,  was  and  had  been  the  owner  and  in 
possession  of  all  that  part  of  the  land  sued  for  which 
was  known  as  the  ^'Speck  ranch,^'  and  was  in  possession 
of  the  same  oontinuonsly  until  his  death,  which  occurred 
in  December,  1884;  that  since  his  death  she,  as  adminis- 
tratrix, has  been  in  possession  thereof,  and  the  estate  of 
said  Treadwell,  deceased,  and  his  heirs  and  devisees,  are 
the  owners  and  entitled  to  the  possession  thereof;  and 
that  at  the  time  of  the  commencement  of  the  action  the 
defendants  Owens  and  Butler  were  not  in  possession  of 
any  of  the  land  described  in  the  complaint,  but  were,  to 
plaintiff's  knowledge,  the  mere  servants  and  employees 
of  said  J.  P.  Treadwell.  Both  parties  waived  a  jury; 
and  the  court,  after  a  second  hearing  of  the  case,  made 
its  findings  of  fact,  and  found,  as  a  conclusion  of  law, 
'*that  defendants  are  entitled  to  judgment  in  this  action.'' 
Whereupon  judgment  was  entered  that  "plaintiff  take 
nothing  by  this  action,"  and  that  defendants  be  dismissed 
and  recover  costs  of  plaintiff.  Plaintiff  made  a  motion 
for  a  new  trial,  which  was  denied,  and  he  appeals  from 
the  judgment,  and  from  the  order  denying  his  said 
motion. 

There  is  only  one  assignment  of  error  occurring  dur- 
ing the  trial,  which  will  be  noticed  hereafter.  The  main 
contentions  of  appellant  are,  that  the  evidence  is  insuffi- 
cient to  justify  the  findings  of  fact,  and  that  the  decision 
is  against  law.  It  is  clear,  however,  that  if  the  findings 
are  justified  by  the  evidence,  then  the  conclusion  of  law 
and  the  judgment  are  correct;  so  that  the  real  question 
in  the  case  is.  Does  the  evidence  justify  the  findings  ? 

At  the  trial,  by  consent  of  the  parties,  a  large  part  of 
the  testimony  taken  at  the  first  trial  was  read  without 
recalling  the  witnesses,  and  two  or  three  depositions 
were  introduced;  and  appellant  contends  that  when  a 
case  has  been  decided  by  the  lower  court  upon  this  kind 
of  evidence,  the  rule  that  this  court  will  not  disturb  a 
finding  when  there  is  a  conflict  of  evidence  does  not 
apply,   and  that  this  court  should  sit  practically  as   a 
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nisi  prius  oourt,  and  draw  its  own  conclusions  from  the 
evidence^  regardless  of  the  conclusions  arrived  at  by  the 
jury  or  the  judge  in  the  trial  court  While,  for  the  rea- 
sons hereafter  stated,  the  determination  of  this  point  is 
not  absolutely  essential  to  the  decision  of  this  appeal,  it 
may  be  well  for  the  benefit  of  future  litigants  to  intimate 
that  the  doctrine  contended  for  has  not,  thus  far  at  least, 
become  the  settled  law  of  this  state.  It  has  been  held 
here  in  more  than  a  hundred  cases,  commencing  with 
Payne  v.  Jacobs,  1  Cal.  39,  in  the  first  published  books  of 
reports  of  this  court,  and  ending  with  Dobinson  v.  Mc- 
Donald, 92  CaL  38,  in  the  last  volume  of  such  reports, 
that  the  finding  of  a  jury  or  a  court  as  to  a  fact  decided 
upon  the  weight  of  evidence  will  not  be  reviewed  by  this 
court;  and  so  the  general  rule  is  clearly  established.  It 
was  said,  however,  in  the  opinion  of  the  court  in  two  or 
tliree  cases,  notably  in  Wilson  v.  Cross,  33  Cal.  60,  that 
the  reason  of  the  rule  is,  that  the  court  below  has  the  ad- 
vantage of  observing  the  appearance  and  bearing  of  the 
witnesses,  and  that  such  reason  does  not  obtain  when 
the  witnesses  do  not  appear  personally  in  court  But  it 
may  be  well  argued  that  such  is  not  the  only  reason  of 
the  rule;  that  it  is  founded  in  the  essential  distinctiou 
between  the  trial  and  the  appellate  court  under  our  sys- 
tem, and  grows  out  of  considerations  of  jurisdiction ;  that 
it  is  the  province  of  the  trial  court  to  decide  questions 
of  fact,  and  of  the  appellate  court  to  decide  questions  of 
law;  that  this  court  can  rightfully  set  aside  a  finding  for 
want  of  evidence  only  where  there  is  no  evidence  to  sup- 
port it,  or  where  the  supporting  evidence  is  so  slight  as 
to  show  abuse  of  discretion.  Indeed,  there  are  numerous 
cases  in  which  the  decisions  of  this  court  have  been  di- 
rectly contrary  to  the  doctrine  contended  for  by  appel- 
lant For  instance,  it  has  been  held  directly  in  several 
cases  that  the  rule  as  to  conflicting  evidence  applies  to 
a  case  where  the  trial  was  before  one  judge,  and  the  mo- 
tion for  a  new  trial  passed  upon  by  his  successor,  and 
where  the  latter  saw  none  of  the  witnesses;  or  where  the 
trial  was  before  the  old  district  court,  and  this  motion 
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before  the  succeeding  superior  court  (Bauder  v.  Tyrrel, 
59  Cal.  99 ;  Alischia  v.  Doyle,  48  Cal.  535 ;  Maey  v.  Davila, 
48  CaL  647.)  The  same  rule  has  been  applied  on  appeal 
from  an  order  dissolving  an  injunction,  where  all  the 
evidence  in  the  lower  court  was  upon  affidavits.  (Parrott 
V.  Floyd,  54  Cal.  58&)  In  Bauder  v.  Tyrrel,  59  Cal.  99, 
the  court  says:  ^The  trial  court  decides  as  to  the  facts, 
the  court  of  review  (in  this  state)  as  to  questions  of  law 
only."  The  appellate  court  will,  no  doubt,  look  a  little 
more  closely  into  the  evidence  when  it  consists  entirely 
of  depositions  or  affidavits,  or  notes  of  former  testimony; 
but  it  cannot  be  taken  as  settled  that  in  such  a  case  the 
rule  as  to  conflicting  evidence  does  not  apply. 

But  even  if  the  rule  were  as  appellant  contends,  it 
would  not  apply  to  the  case  at  bar;  for  in  this  case  two 
or  three  witnesses,  including  the  plaintiff  himself,  whose 
former  testimony  was  read,  were  re-examined  at  the  last 
trial,  and  about  fifteen  new  witnesses  were  examined, 
whose  testimony  was  to  a  large  extent  important  and 
material;  and  under  these  circumstances,  it  is  quite  clear 
that  the  general  rule  as  to  conflicting  evidence  applies. 
{Blum  V.  Sunol,  63  Cal.  341.) 

The  appellant's  objections  to  the  findings  as  not  sup- 
ported by  the  evidence  refer  mainly  to  those  findings 
which  set  forth  the  possessory  right  of  the  said  J.  P. 
Treadwell  to  the  land  in  controversy  at  the  time  of  the 
alleged  ouster.  The  findings  as  to  such  right  are,  in 
brief,  as  follows:  In  the  year  1853  one  Alexander  Speck 
entered  upon  a  tract  of  land  containing  about  forty-one 
acres,  and  known  afterwards  as  the  "Speck  ranch,"  being 
part  of  the  premises  described'  in  the  complaint  It  was 
then  part  of  the  unoccupied  pueblo  lands  of  San  Fran- 
cisco. In  that  year  (1853)  he  built  a  house  on  the  land, 
and  lived  there  during  part  of  that  year,  and  during  the 
next  year,  and  down  to  October,  1855.  He  made  char- 
coal at  various  times  from  wood  on  the  land,  and  had 
a  garden  on  it,  and  raised  vegetables.  A  man  named 
Killian  claimed  a  piece  of  land  containing  about  thirty- 
nine    acreSy    which    adjoined    the  Speck    ranch    on    the 
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north;  and  in  1853,  Speck  and  Killian  jointly  built  sub- 
stantial brush  fences  around  the  exterior  boundaries  of 
the  two  tracts,  which  fences,  together  with  some  fencing 
which  had  been  built  by  other  adjoining  claimants,  in- 
closed the  two  tracts  with  fences  sufficient  to  turn  cattle; 
and  these  fences  were  at  all  times,  down  to  the  com- 
mencement of  the  action,  sufficient  to  turn  cattle- 
There  was  no  fence  along  the  boundary  line  between 
the  land  claimed  by  Speck  and  that  claimed  by  Killian, 
but  each  recognized  the  claim  of  the  other,  and  the 
fences  were  built  jointly  for  the  purpose  of  protecting 
each  in  the  possession  of  what  he  claimed.  In  October, 
1855,  Speck  went  to  the  mines,  but  did  not  abandon  the 
Speck  ranch.  He  left  it  in  the  possession  and  keeping 
of  one  Eobert  Sheridan,  as  tenant  of  himself  and  Kil- 
lian. Sheridan  lived  with  his  family  in  the  Speck 
house,  manufactured  charcoal  out  of  wood  on  the  land, 
kept  the  exterior  fences  around  both  tracts  in  good  con- 
dition, and  held  possession  until  the  spring  of  1859. 
After  Sheridan  left,  Killian  took  charge  and  possession 
of  the  two  claims  for  himself  and  Speck,  and  early  in 
1860  placed  one  Markgraf  in  possession  as  the  employee 
of  both.  Markgraf  repaired  the  fences,  and  built  some 
new  fencing.  He  resided  on  the  Killian  claim  within 
the  common  inclosure  until  Christmas,  1861.  He  also 
built  a  new  house  on  the  Killian  claim,  and  Killian  re- 
sided in  said  new  house  from  some  time  in  1861  to  the 
end  of  1862.  In  February,  1861,  Speck  executed  to  one 
Marye  a  power  of  attorney  (recorded  March  6,  1861)  to 
sell  and  convey  the  Speck  ranch  on  his  (Speck's)  behalf, 
and  on  March  1,  1861,  Marye  sold  and  conveyed  the 
same  to  one  Austin  E.  Smith,  —  deed  recorded  March  6, 
1861.  Through  conveyances  from  Smith  and  his  grantee, 
all  right  and  title  of  said  Speck  to  said  Speck  ranch  vested 
in  said  J.  P.  Treadwell  on  April  28,  1862.  Treadwell 
was  a  bona  fide  purchaser,  and  entered  into  possession 
without  notice  of  any  other  claim  to  the  land  except 
that  of  the  city  and  county  of  San  Francisco.  The  de- 
fendants Owens  and  Butler  never  had  any  possession  of 
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the  land  in  contest,  but  at  the  time  of  the  commence- 
ment of  the  action  were  the  mere  employees  of  Tread- 
well,  and  occupied  in  building  a  house  for  the  latter. 

The  foregoing  are  the  main  facts  found  with  respect 
to  the  possessory  right  of  Treadwell;  but  there  are  many 
details  in  the  findings  not  necessary  to  be  recited  here. 
There  was  conflicting  evidence  as  to  some  of  the  facts 
found,  particularly  as  to  whether  the  fences  aroimd  the 
two    tracts    were    kept    up    in    good    condition;  whether 
Speck's  house  was  below  or  above  the  line  between  his 
land  and  that  of  Killian;  whether  Speck  abandoned  his 
claim  when  he  went  to  the  mines;  whether  Sheridan  and 
Markgraf  were  in  possession  under  Speck;  whether  Kil- 
lian always  recognized  the  right  of  Speck,  and  was   in 
possession  for  both  himself  and   Speck,   etc.    But   upon 
an  examination  of  the  evidence,   we   find   that   it  suffi- 
ciently supports   the   findings   of   the   facts   upon   which 
Treadwell's  possessory  rights  are  based,  and  we  perceive 
no  abuse  of  discretion  committed  by  the  lower  court  in 
making    such    findings.    It    is    contended    by    appellant 
that  the  common  inclosure  of  the  two  tracts  by  an  exte- 
rior fence  around  both  did  not  constitute  possession  by 
either    claimant ,  —  there    being    no  tenancy  in  common 
between  them.     But  if  two  owners  in  severalty  of  adjoin- 
ing tracts  of  land,  by  mutual  consent,    inclose  the   two 
tracts  together  by   a   fence   around  the  exterior  bounda- 
ries  of  both,  it   seems   clear   enough    that   the    inclosure 
thus    made   constitutes    possession    as    against   any    third 
party  who  is  a  mere  intruder.     It  is  contended,  also,  that 
even  if  this  rule  were  good  as  to  private  lands,  it  cannot 
be  applied  to  the  possession  of  public  lands;  but  we  fail 
to  see  the  distinction,  so  far,  at  least,  as  to  affect  the  case 
at  bar.    Here  there  is  no  question   as  to   what  kind   of 
possession,  or  what  acts,  would  give  to  the  occupant  of 
public  land  the  right  to  acquire  the  title  in  fee  from  the 
public   proprietor.     The   case   merely   presents    a   contest 
of   alleged  possessory   rights   between   the   parties  to   the 
action,  and  the  title  of  the  real  proprietary  owner  cuts 
to  figure. 
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2.  But  really  the  court  below  and  oounsel  have  atr 
tached  more  than  its  just  importance  to  the  right  acquired 
by  J.  P.  Treadwell  from  Speck.  This  is  an  action  of 
ejectmeij%  in  which  plaintiff  must  rely  upon  the  strength 
of  hiij  o^'/n  title,  no  matter  how  weak  the  title  of  his 
opponent  may  be.  And  when  we  come  to  examine  the 
right  of  plaintiff  to  recover,  we  find  that  it  has  no  foun- 
dation. The  court  finds  that  "the  plaintiff  herein  never 
had,  nor  did  any  ancestor,  predecessor,  or  grantor  of 
plaintiff  ever  have,  any  possession  of  the  lands,  or  any 
part  of  the  lands  described  in  the  complaint";  and  this 
finding  is  amply  supported  by  the  evidence,  whether  we 
look  at  it  with  the  eyes  of  an  appellate  or  nisi  privs  court 
The  only  facta  upon  which  his  alleged  possessory  claim 
r^ts  are  these:  During  the  first  half  of  October,  1862, 
plaintiff  employed  two  men  to  build  a  small  wooden 
shanty  on  the  land;  but  after  they  had  worked  about 
two  days,  and  before  the  shanty  was  finished,  Treadwell 
heard  of  it,  and  went  upon  the  land,  tore  down  the 
shanty,  and  drove  the  men  away.  A  few  days  afterwards 
plaintiff  again  went  upon  the  land,  and  attempted  to 
build  a  wooden  shanty,  when  the  same  thing  again  hap- 
pened, that  is,  Treadwell  tore  down  the  shanty  before  it 
was  completed,  and  drove  away  the  man,  who,  together 
with  two  bull-dogs,  was  sleeping  in  it  without  bed  or 
bedding.  No  further  act  was  done  by  plaintiff  in  the 
premises;  but  between  three  and  four  years  afterwards 
he  commenced  this  action  of  ejectment;  and  we  think  it 
so  clear  that  these  acts  do  not  constitute  such  a  posses- 
sion as  will  support  ejectment  that  an  elaboration  of 
the  point  would  be  useless.  He  did  not  have  even  a 
"scrambling"  possession  of  any  land  except  the  spot  on 
which  the  shanties  were  commenced  to  be  built;  and 
that  spot  cannot  now  be  definitely  located.  Appellant 
claims  that  when  he  commenced  to  build  the  shanty  he 
had  a  deed  from  P.  H.  Owens,  which  purported  to  convey 
the  premises  described  in  the  complaint;  and  he  invokes 
the  doctrine  that  one  entering  upon  land  under  color  of 
title  given  by   a  deed   has   constructive  possession  to  the 
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limits  of  the  boundaries  described  in  the  conveyance. 
But  in  the  first  place,  the  court  found  that  he  never  had 
such  a  deed.  The  evidence  on  the  point  was  this:  Ap- 
pellant testified  that  he  once  had  such  a  deed,  and  had 
lost  it;  and  Owens  testified  positively  that  he  had  never 
executed  any  such  deed;  and,  under  such  circumstances, 
we  certainly  could  not  hold  the  finding  unwarranted  by 
the  evidence.  And  in  the  second  place,  it  plainly  ap- 
pears from  the  evidence  that  if  appellant  ever  had  such 
deed,  he  did  not  take  it  in  good  faith,  believing  that 
Owens  had  any  title  (and  he  did  not  have  any),  but  for 
the  express  purpose  of  asserting  color  of  title.  And  as 
this  court  said  in  Wilson  v.  Atkinson,  77  Gal.  492;  11 
Am.  St  Eep.  299 :  "It  could  not  be  justly  said  that  a 
party  was  founding  his  claim  upon  a  written  instrument, 
as  being  a  conveyance,  when  he  knew  the  instrument  to 
be  absolutely  void.  The  code  should  be  construed  as 
requiring  the  claim  to  be  made  in  good  faith,  believing 
the  deed  to  be  a  conveyance  of  the  property."  (What 
effect  such  a  deed  would  have  upon  the  rights  of  a  party 
who  had  held  possession  for  five  years,  and  pleaded  the 
statute  of  limitations,  does  not  here  arise.) 

It  is  contended  that  the  court  erred  in  ruling  upon 
the  admissibility  of  evidence  during  the  examination  of 
the  witness  Mrs.  Ann  Cook.  The  alleged  error,  if  it  ex- 
isted, would  not  be  important  enough  to  affect  the  deter- 
mination of  the  case;  but  there  was  no  error.  The 
appellant  was  trying  to  get  from  the  witness  declarations 
of  Speckj  tending  to  show  his  abandonment  of  his  claim 
to  the  land;  and  the  record  merely  shows  that  the  court 
sustained  an  objection  to  general  conversations  not  re- 
lating to  the  land.  Appellant  then  asked  the  witness, 
*fDid  he  say  in  that  conversation  that  he  would  not  re- 
turn to  this  land?"  and  an  objection  that  it  was  leading 
was  sustained.  The  question  was  then  asked,  "Did  he 
say  anything  about  this  land?  if  so,  what?"  and  the  wit- 
ness, without  any  objection,  went  on  to  tell  what  he  did 
say.  In  all  this  we  see  no  error,  —  certainly  no  preju- 
dicial error. 

Digitized  by  LjOOQIC 


220      Spring  Valley  W.  W.  v.  Dbinkhouse.     [95  OaL 

In  his  assigmuents  of  error,  and  in  his  briefs,  appel- 
lant has  stated  his  positions  under  many  subdivisions 
and  heads  of  discussion;  but  we  think  that  we  have  re- 
ferred to  all  matters  necessary  to  be  noticed.  We  see  no 
good  reason  for  disturbing  the  judgment 

Judgment  and  order  denying  a  new  trial  affirmed. 


Gabguttb^  J.,  Shabpbtsin,  J.,  and  Patbbson,  J., 
ourred. 


oon* 


Dx  Havbn,  J.,  concurred  in  the  judgment  upon  the 
second  ground  discussed  in  the  foregoing  opinion. 

Habsison,  J.y  being  disqualified,  did  not  partioipata 
in  the  foregoing  decision. 


(No.  12628.     In  Bank.  — June  18,  1892.] 

SPEDTG  VALLEY  WATER  WORKS,  Respondent,  v. 
MARY  DRINKHOUSE,  Appbi-lant. 

BxxNBifT  Domain  —  Possession  Phndino  Litigation  —  Rkybbsal  of  Judo- 
nNT  —  Constitutional  Law.  —  Section  1254  of  the  Code  of  CItU  Pro- 
cedure, In  regard  to  proceedings  for  the  condemnation  of  property  for 
public  use,  allowing  an  adequate  fund  to  be  paid  Into  court,  whereupon 
the  court  *may  authorize  the  plaintiff,  if  already  In  possession,  to  con- 
tinue therein,  and  if  not,  then  to  ta^e  possession  of  and  use  the  prop- 
erty during  the  pendency  of  and  until  the  final  conclusion  of  the  litigation,** 
etc,  is  not  in  conflict  with  the  constitution,  but  the  allowance  of  the 
continuance  of  possession  after  the  rsTersal  of  a  Judgment  upon  appeal 
**until  the  final  conclusion  of  the  litigation*'  is  within  the  power  of  the 
legislature. 

Id.  —  RasTiTunoN  or  Possbssion  —  Discrbtion  of  Appbixatb  Coubt  — 
Conbtbdction  of  Codb.  —  Section  067  of  the  Code  of  CItII  Procedure, 
which  provides  that  the  appellate  court  may  make  complete  restitution 
of  all  property  and  rights  lost  by  an  erroneous  Judgment  or  order  which 
is  reversed  or  modified,  is  not  mandatory  upon  the  court,  and  does  not 
give  appellant  an  absolute  right  to  a  restitution  of  possession^  but  the 
power  conferred  thereby  is  to  be  exercised  in  the  discretion  of  the  court. 

Id.  —  Condbmnation  of  Lands  fob  Rbsebyoib  —  Nbcbsbitt  of  Taking 
Finally  Determined  —  Reversal  on  Question  of  Value.  —  In  pro 
ceedlngs  to  condemn  lands  for  a  reservoir,  wblcb  Is  to  be  used  to  sup- 
ply San  Francisco  and  Its  Inhabitants  with  water,  where  It  has  been 
finally  determined  in  the  action  that   the  use  to   which  the  plaintiff 
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propotes  to  put  the  land  !■  authorized  by  law,  and  that  Its  taking  by 
the  plaintiff  Is  necessary  to  such  use,  and  a  judgment  for  the  plaintiff  Is 
reversed  for  the  sole  purpose  of  determining  upon  a  new  trial  the  amount 
of  compensation  and  damage  to  he  awarded  to  the  defendant,  and  It 
appears  that  plaintiff  has  been  allowed  to  take  possession  until  the  final 
conclusion  of  the  litigation,  under  section  1254  of  the  Code  of  Clval  Pro- 
cedure, and  It  Is  contended  that  the  amount  deposited  under  that  section 
is  not  adequate  to  satisfy  any  Judgment  that  may  be  recovered  at  an^ 
future  trlalt  there  Is  nothing  to  demand  the  exercise  of  the  discretionary 
power  vested  In  the  appellate  court  to  compel  restitution  of  possession 
upon  such  reversal. 

Motion  in  the  supreme  court  for  a  writ  of  restitution. 
The  facts  are  stated  in  the  opinion  of  the  court 

Ben  Morgan,  for  Appellant. 

Fox,  Kellogg  &  King,  and  William  F.  Herrin,  for  Ee- 
spondfflit 

Gaboutte,  J.  —  After  judgment  was  entered  in  the 
trial  court,  July  27,  1887,  in  favor  of  the  plaintiff,  for 
the  condemnation  of  14.45  acres  of  defendant's  land  to 
public  use  as  part  of  a  reservoir  site  (compensation  and 
damages  to  defendant  being  assessed  at  $5,103  and  $100 
costs),  and  pending  defendant's  appeal  therefrom,  the 
court  below,  upon  due  application  therefor  by  plaintiff, 
entered  an  order  October  8,  1887,  under  section  1254  of 
the  Code  of  Civil  Procedure,  authorizing  the  plaintiff, 
upon  paying  into  court  $5,000  in  addition  to  the  amount 
of  the  judgment,  to  take  possession  of  and  use  the  prop- 
erty condemned  "during  the  pendency  of  and  until  the 
final  conclusion  of  the  litigation,"  and  staying  all  actions 
and  proceedings  against  the  plaintiff  on  account  of  such 
possession  and  use. 

In  pursuance  of  this  order,  after  paying  into  court  the 
sums  above  required,  plaintiff  took  possession  of  the  land 
in  controversy,  and  has  since  used  the  same  as  part  of 
the  lower  Crystal  Springs  reservoir  site,  the  lower  part 
of  the  land  being  now  covered  with  water  thirty  feet  in 
depth,  there  being  held  in  this  reservoir  above  the  lowest 
level  of  the  land  in  question  3,682,546,000  gallons  of 
water.     The  water  in  this  reservoir  is  used  to  supply  San 
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Francisco  and  its  inhabitants  with  water,  and  is  neces- 
sary to  maintain  an  adequate  supply  therefor. 

Upon  defendant's  appeal  from  the  judgment,  and  from 
an  order  refusing  a  new  trial,  this  court,  on  December 
29,  1891  (92  Cal.  535),  entered  the  following  order: 
'^Judgment  and  order  reversed,  with  directions  to  the 
court  below  to  retry  the  issues  as  to  the  value  of  the  land 
sought  to  be  taken,  and  the  damage  to  the  remaining 
portion  of  the  land  not  taken;  and  thereupon  to  enter 
judgment  in  accordance  with  the  prayer  of  the  com- 
plaint, and  in  favor  of  the  defendant  for  such  value  and 
damages,  and  costs/' 

It  has  therefore  been  finally  determined  in  this  action 
that  the  use  to  which  plaintiff  proposes  to  put  the  de- 
fendant's land  is  a  use  authorized  by  law,  and  that  its 
taking  by  plaintiff  is  necessary  to  such  use,  and  all  that 
remains  to  be  determined  upon  a  new  trial  is  the  amount 
of  compensation  and  damages  to  be  awarded  to  the 
defendant 

Appellant  now  petitions  this  court  for  a  writ  of  restitu- 
tion, under  section  957  of  the  Code  of  Civil  Procedure, 
which  section  provides  that  "when  the  judgment  or 
order  is  reversed  or  modified,  the  appellate  court  may 
make  complete  restitution  of  all  property  and  rights  lost 
by  the  erroneous  judgment  or  order,  so  far  as  such 
restitution  is  consistent,''  etc  It  is  insisted  that  the 
reversal  of  the  judgment  gives  appellant  the  absolute 
right  to  a  restitution  of  the  premises,  but  the  wording  of 
the  statute  will  bear  no  such  construction.  The  section 
is  not  mandatory  upon  the  court,  but  the  power  con- 
ferred thereby  is  to  be  exercised  when  the  circumstances 
of  the  case  call  for  the  use  of  a  judicial  discretion. 

In  a  case  with  conditions  similar  to  the  one  under  in- 
vestigation, where  the  judgment  has  been  reversed,  and 
the  cause  remanded  for  the  sole  purpose  of  determining 
the  amount  of  compensation  to  which  appellant  is  enti- 
tled, and  where  it  is  not  contended  that  the  amount 
deposited  with  the  trial  court  is  not  amply  sufficient  to 
satisfy  any  judgment  for  damages  which  may  be  reoov- 
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ered  at  a  future  trial  of  the  action  in  the  court  below, 
taken  in  connection  with  the  additional  facts  heretofore 
recited,  we  see  nothing  to  demand  the  exercise  of  that 
discretionary  power  vested  in  the  court  under  section 
957  of  the  Code  of  Civil  Procedure. 

This  amount  of  money  was  deposited  with  the  trial 
court  under  the  provisions  of  section  1254  of  the  Code 
of  Civil  Procedure,  which  allows  certain  amounts  to  be 
paid  into  court  by  plaintiff,  whereupon  the  court  "may 
authorize  the  plaintiff,  if  already  in  possession,  to  con- 
tinue therein,  aiid  if  not,  then  to  take  possession  of  and 
use  the  property  during  the  pendency  of  and  imtil  the 
final  conclusion  of  the  litigation,''  etc.  The  final  con- 
dusion  of  this  litigation  has  not  yet  been  reached,  and 
if  said  section  of  the  code  is  not  in  conflict  with  the 
constitution  of  the  state,  then  this  preceding  must  fail, 
for  the  order  of  the  trial  court  is  still  in  full  force  and 
effect.  This  section  is  not  violative  of  any  provision  of 
the  constitution,  but  directly  in  line  with  that  instru- 
ment wherein  it  treats  of  such  matters.  Section  14, 
article  I.,  provides:  "Private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  compensation 
having  been  first  made  to  or  paid  into  court  for  the 
owner."  It  would  seem  that  the  framers  of  both  the 
constitution  and  the  statute  had  in  view  the  delays  inci- 
dent to  condemnation  proceedings,  and  the  necessity  in 
many  cases  of  allowing  property  to  be  taken  and  used 
for  a  public  use  during  the  progress  of  the  litigation, 
provided  an  adequate  fund  to  fully  reimburse  the  land- 
owner was  first  paid  into  court.  This  construction  of 
a  quite  similar  provision  of  the  constitution  of  the  state 
of  Missouri  was  fully  adopted  in  the  case  of  St,  Louis  etc. 
R'y  Co.  V.  Evans  and  Howard  Brick  Co.,  85  Mo.  826.  It  is 
conceded  that  respondent's  possession  of  the  premises 
was  lawful  down  to  the  time  of  the  reversal  of  the  judg- 
ment; the  authorities  are  uniform  to  that  extent  Now* 
the  order  of  the  court,  made  in  the  language  of  the  stat- 
ute, gave  respondent  possession  of  the  premises  '*during 
the  pendency  of  and  imtil  the   final   conclusion  pf  J;he^ 
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litigation^' ;  if  the  legislature  had  the  power  by  statute 
to  give  the  possession  of  the  premises  to  the  respondent 
pending  proceedings  upon  appeal,  under  certain  condi- 
tions and  limitations,  it  had  the  same  power  to  extend 
respondent's  possession  ^^until  the  final  conclusion  of 
the  litigation."  The  latter  clause  is  no  more  violative 
of  the  constitutional  provision  than  the  former.  These 
views  are  fully  supported  in  Lake  Erie  etc.  B'y  Co.  v. 
Kinsey,  87  Ind.  514. 

Subsequent  to  the  final  submission  of  this  motion  to  the 
court,  facts  have  been  presented  upon  -affidavit,  pertain- 
ing to  matters  which  have  arisen  since  the  date  of  such 
submission;  these  matters  are  foreign  to  the  merits  of 
the  motion  under  consideration,  and  cannot  be  consid- 
ered upon  this  application. 

Let  the  application  for  the  writ  be  denied. 

MoFarland,  J.,  Db  Havbn,  J.,  Habbison,  J.,  Patsb- 
80N,  J.,  and  Shabpstbin,  J.,  concurred. 


[No.  16018.     In  Bank.  — June  29.  1892.] 

M.  0.  THEILMAN,  Pbtitioneb,  v.  SUPERIOB 
COUET  OF  ALAMEDA  COUNTY,  and  W.  E- 
GREEN,  Judge,  Respondents. 

DZVORCB DISUISSAI* ATTORNEY  AMD  CLUMT 1CAHDAMD8 BlMBDT  AT 

Law  —  Substitution  of  Attobnsys  —  Condonation.  —  It  seemB  that 
the  attorneyB  for  the  plaintiff  In  a  divorce  suit  are  not  entitled  to  inslft 
that  the  cause  be  retained  until  their  fees  are  paid,  against  the  ex- 
pressed wish  of  their  client  to  dismiss  the  action ;  but  mandainu9  to  the 
court  is  not  the  proper  remedy  to  compel  such  dismissal,  the  plaintiff 
haTing  an  adequate  remedy  to  secure  the  dismissal,  if  desired,  by  a  sub- 
stitution of  attorneys ;  and  as  the  affidavit  and  prayer  for  dismissal  filed 
in  the  action  by  the  plaintiff  constitute  a  condonation  by  which  the  de- 
fendant can  at  any  time  defeat  the  action,  the  defendant  Is  not  entitled 
to  a  writ  of  mandate  to  compel  the  dismissal. 

Application  to  the  Supreme  Court  for  a  writ  of  maxb 
date.    The  facts  are  stated  in  the  opinion  of  the  court 

r.  C.  Yan  Ness,  and  L.  A.  Redman,  for  Petitioner. 

Dodge  &  Fry,  for  Respondents. 
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MoFabi^nd^  J.  —  TJiis  is  an  original  petition  in  this 
oourt  for  a  writ  of  mandate  to  compel  the  respondents 
to  dismiss  a  certain  action  pending  before  them,  entitled 
Theibnan  v*  Theilman. 

L.  D.  Theilman,  through  her  attorneys,  Dodge  &  Fry, 
commenced  an  action  in  the  court  of  respondents,  against 
her  husband,  M.  0.  Theilman,  to  obtain  a  divorce.  A 
demurrer  was  interposed  to  the  complaint,  and  over- 
ruled. Defendant  then  filed  an  answer,  and  the  action 
ia  now  pending  and  undetermined.  The  plaintiff,  on 
March  8,  1882,  made  an  affidavit  that  she  did  not  desire 
to  further  prosecute  the  action,  and  prayed  the  court  to 
dismiss  it.  Thereupon  the  defendant,  M.  C.  Theilman 
(petitioner  herein),  upon  notice  to  plaintiff's  attor^ 
neys,  moved  the  court  to  dismiss  the  action.  At  the 
hearing  of  the  motion  plaintiff's  attorneys  filed  a  writ- 
ten objection  to  the  dismissal,  which  was  based  entirely 
upon  the  fact  that  plaintiff  owed  them  a  certain  sum  of 
money  as  attorneys'  fee  in  the  case,  and  in  which  they 
consented  to  the  dismissal  upon  condition  that  said  sum 
should  be  paid  them.  The  objection  was  accompanied 
by  the  affidavit  of  one  of  plaintiff's  said  attorneys,  show- 
ing the  amount  due  them  from  plaintiff  for  legal  services 
in  the  case. 

The  court  denied  the  motion.  In  the  order  denying 
it  the  court  recites  the  fact  that  counsel  for  defendant 
were  asked  if  they  would  pay  said  attorneys'*  fee,  and  de- 
clined to  do  so,  apd  that  plaintiff's  declined  to  consent 
to  the  dismissal  unless  their  fee  was  paid,  and  contended 
that  the  action  could  not  be  dismissed  without  their  con- 
sent while  they  remained  attorneys  of  record;  and  the 
order  declared  that  the  motion  was  denied,  ''on  the  ground 
that  Messrs.  Dodge  &  Fry,  being  attorneys  of  record  for 
plaintiff,  had  the  absolute  right  to  control  the  action 
in  her  behalf."  Thereupon  the  defendant  (petitioner 
herein)  commenced  this  proceeding  to  compel  the  re- 
spondents herein  to  dismiss  said  action. 

It  is  not  necessary  to  determine  whether  the  respond- 
ent erred  in  refusing  to  dismiss  the  action.  From^  the 
XOV.  041.-15  jOOgle 
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briefs  we  learn  that  the  refusal  to  dismiss  was  based  upon 
the  authority  to  San  Jose  v.  Younger,  29  Cal.  147 ;  87  Am. 
Dec.  164.  It  may  be  remarked  that  the  facts  in  that 
'Case  were  very  different  from  the  facts  in  this  case. 
There  it  appears  that  the  plaintiffs  had  authorized  the 
dismissal  of  the  action,  '^under  a  misapprehension  as  to 
its  true  condition,  and  that  they  would  not  have  done  so 
had  they  been  fully  advised."  The  attorneys  for  plain- 
tiff in  that  case  refused  to  consent  to  the  dismissal,  in 
order  to  protect  the  interest  of  their  clients.  They  ob- 
jected on  behalf  of  their  clients;  and  the  court  held  that 
a  client  should  have  the  benefit  of  the  judgment  and 
advice  of  his  counsel,  and  that  the  control  of  a  case  by 
counsel  was  a  ^'safeguard  to  the  client  against  the  in- 
trigues of  his  adversary."  But  in  Theilman  v.  Theilman, 
it  expressly  appeared  that  counsel  for  plaintiff  did  not 
object  to  the  dismissal  "on  behalf  of"  their  client;  they 
admitted  that  the  dismissal  was  proper,  and  objected 
only  on  account  of  their  fee,  and  were  willing  to  consent 
if  their  fee  was  paid.  Under  these  circumstances,  it 
may  be  considered  doubtful  if  San  Josi  v.  Younger,  29 
Cal.  147,  87  Am.  Dec.  164,  applies,  —  particularly  as  the 
case  was  for  a  divorce.  However,  it  is  clear,  we  think, 
that  mandamiLS  will  not  lie.  The  plaintiff  in  Theilman 
V.  Theilman,  if  she  still  wishes  to  dismiss  the  action,  has 
an  adequate  remedy  in  a  substitution  of  attorneys;  and 
her  affidavit  and  prayer  for  a  dismissal  oonstitute  a  con- 
donation by  which  the  defendant  .(petitioner  herein) 
can  at  any  time  defeat  the  action. 

The  prayer  of  the  petitioner  is  denied  and  the  proceed- 
ing dismissed. 

Db  Haveit^  J.,  Gabouttb,  J.,  and  Habbison,  J.,  oon* 

purred. 

Rehearing  denied 


Digitized  by 


Google 


July,  1892.]  People  v.  Devinb.  227 

[No.  20011.     Department  Two.  — July  8,  1892.] 

THE    PEOPLE,    Ebspondbnt,    v.    HUGH    DEVINE, 

Appellant. 

Cbzmikax.  Law  —  Labcbnt  —  Fxloniods  Intbiit  —  Ihsdfjicuhct  of  BVl- 
DBNCB.  —  To  constitute  the  offense  of  larceny,  there  must  be  a  felonious 
intent,  and  where  there  is  an  absence  of  proof  of  such  Intent,  and  the  evi- 
dence tends  to  prove  that  the  property  taken  was  honestly  believed  to  be 
the  property  of  the  defendant  accused  of  larceny,  the  fact  that  he  took 
and  carried  away  the  property  of  another  does  not  Justify  a  verdict  of 
larceny. 

Id.  —  Appbopbiation  op  Lost  Pbopbbty  Pound  —  Conbtbuction  op  Codb 
^  iNBTBUcnoN. —  Section  485  of  the  Penal  Code,  providing  that  one 
who  finds  lost  prox>erty  under  circumstances  which  give  him  knowledge 
or  means  of  inquiry  as  to  the  true  owner,  and  who  appropriates  such 
property,  without  trying  to  find  the  owner  and  restore  the  property  to 
him,  is  guilty  of  larceny,  relates  in  terms  to  property  lost  and  found, 
and  does  not  apply  to  a  case  where  property  comes  into  the  possession 
of  a  party  who  does  not  know  or  suspect  it  to  be  the  property  of  an- 
other; and  an  instruction  based  on  that  section,  given  in  such  a  case, 
where  there  is  no  evidence  of  the  finding  of  any  lost  property,  Is  preju- 
dicially erroneous. 

Id.  —  INAPPLICABLB     IMSTBUCTION  —  MlSLBADINO     JUBT PREJUDICIAL     ER- 

BOB.  —  Although  in  some  cases  an  inapplicable  instruction  which  Is 
correct  as  matter  of  law  can  do  no  harm,  yet  when  it  is  liable  to  mislead 
A  Jury  to  the  prejudice  of  one  of  the  parties,  it  becomes  as  grave  an  error 
as  though  it  were  not  correct  as  an  abstract  proposition  of  law. 
ID.  —  Pbbjudicial  Conduct  of  District  Attornbt — Allusions  to  Offbnsb 
HOT  IN  IssuB  —  Fblonious  INTENT.  —  Statements,  questions,  and  re- 
Buirks  by  the  district  attorney.  In  the  presence  of  the  Jury,  In  reference 
to  Incompetent  proposed  evidence  of  previous  similar  offenses  of  the  de- 
fendant, not  in  issue,  for  the  purpose  of  leading  the  Jury  to  believe  that 
the  offense  charged  was  committed  with  felonious  intent,  the  contrary 
being  claimed  and  testified  to  on  behalf  of  the  defendant,  are  calculated 
to  prejudice  the  substantial  right  of  the  defendant. 

Appeal  from   a  judgment  of  the   Superior   Court  of 
Tulare  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

jB,  Irwin,  J.  S.  dark,  and  Bradley  &  Famsworth,  for 
Appellant 

AUomey-Oeneral  Hart,  Deputy  Attomey-Oeneral  Lay  son, 
M.  E.  Power,  and  D.  L.  Phillips,  for  Respondent 

Shabpstbin,  J.  —  "Larceny   is   the   felonious   stealina:, 
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taking,  carrying,  leading,  or  driving  away  the  personal 
property  of  another."  (Pen.  Code,  sec.  484.)  In  this  case 
the  evidence  is  sufficient  to  justify  a  jury  in  finding  that 
appellant  took  and  carried  away  the  property  of  another; 
but  insufficient  to  justify  the  finding  that  appellant 
feloniously  stole  the  same.  Therefore  the  evidence  is 
insufficient  to  justify  the  verdict  of  guilty  of  larceny 
against  the  defendant,  and  for  that  reason  he  is  entitled 
to  a  new  trial.  The  evidence  shows  that  the  appellant 
and  Eobert  Doherty  occupy  adjoining  tracts  of  land,  and 
that  each  of  them  keeps  upon  his  own  tract  a  consider- 
able number  of  hogs.  Appellant,  wishing  to  sell  some 
of  his  hogs,  directed  two  men  in  his  employment  to  col- 
lect his  hogs  in  a  pen  or  inclosure,  so  that  he  might  se- 
lect therefrom  some  denominated  "feeders,"  to  take  and 
sell  to  a  butcher  by  the  name  of  Sam  Bee,  whose  place 
of  business  was  several  miles  distant  from  appellant's 
farm.  Out  of  forty  or  fifty  hogs  in  the  corral,  appellant, 
with  the  assistance  of  his  son  and  the  two  men  who  had 
driven  the  hogs  into  the  enclosure,  selected  eleven 
"feeders,"  which  were  loaded  on  a  wagon,  and  conveyed 
to  Sam  Bee's  place,  and  sold  to  him  by  appellant  There 
is  evidence  tending  to  prove  that  three  of  these  eleven 
"feeders"  were  marked  with  Doherty's  mark,  which 
differed  materially  from  appellant's  mark,  but  the  differ- 
ence was  not  noticed  by  any  save  one  of  several  wit- 
nesses who  had  equal  opportunities  with  the  appellant 
of  observing  the  difference  in  the  marks.  And  the  wit- 
ness who  testified  to  having  detected  the  difference  does 
not  state  that  he  mentioned  the  fact  to  appellant  or  any 
one  else.  Sam  Bee,  who  purchased  the  hogs  from  ap- 
pellant, testified  that  he  did  not  observe  the  difference 
in  the  marks  until  his  attention  was  called  to  it  by  Wil- 
liam Doherty,  about  a  week  after  the  hogs  were  sold  and 
delivered  to  him.  Bee,  by  appellant  No  part  of  the 
transaction  was  characterized  by  secrecy,  or  attempted 
concealment  Appellant  acted  throughout  as  he  would 
be  expected  to  act  if  he  thought  he  was  dealing  with  his 
own  property,  and  the  evidence  tends  strongly  to  prove 
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that  he  really  and  honestly  so  thought  We  think  that 
the  evidence,  coupled  with  the  presumption  of  innocence, 
which  attends  the  accused  from  first  to  last,  sufficient 
to  overcome  the  presumption  of  a  guilty  intent,  arising 
from  a  wrongful  appropriation  of  the  property  of  another. 
He  was  not  informed  that  any  of  the  hogs  he  carried 
away  and  sold  were  not  his  own,  and  all  the  evidence 
tends  to  prove  that  he  honestly  believed  they  were  all 
his  own.  There  is  no  evidence  to  the  contrary.  The 
rule  applicable  to  such  a  case  is  illustrated  by  Sir 
Matthew  Hale  as  follows:  '^If  the  sheep  of  A  stray  from 
the  flock  of  A  into  the  flock  of  B,  and  B  drives  them 
along  with  his  flock,  or  by  pure  mistake  shears  him, 
this  is  not  felony;  but  if  he  know  it  to  be  another's,  and 
marks  with  his  mark,  this  is  an  evidence  of  a  felony." 
(1  Hale  P.  0.  507.) 

'TEvery  taking,  by  one  person,  of  the  personal  prop- 
erty of  another,  without  his  consent,  is  not  larceny;  and 
this,  although  it  was  taken  without  right  or  claim  of 
right,  and  for  the  purpose  of  appropriating  it  to  the  use 
of  the  taker.  Superadded  to  this  there  must  have  been 
a  felonious  intent,  for  without  it  there  was  no  crime." 
(McCourtY.  People,  64  N.  T.  588.) 

"One  person  may  take  or  carry  away  the  property  of 
another,  of  the  value  of  fifty  dollars,  without  being 
guilty  of  an  offense  whatever.  But  if  he  does  the  act 
feloniously,  the  statutory  crime  is  committed."  {People 
V.  Cheong  Foon  ArJc,  61  Cal.  627.) 

*lt  is  clear  that  a  charge  of  larceny,  which  requires 
an  intent  to  steal,  could  not  be  founded  on  a  mere  care- 
less taking  away  of  another's  books."  (1  Bishop's  Grim. 
Law,  sec  820.) 

In  a  note  to  State  v.  Holmes,  51  Am.  Dec.  260,  Mr. 
Freeman  says:  "To  constitute  the  offense  of  larceny,  it 
is  absolutely  necessary  that  the  taking  of  the  goods  be 
with  a  felonious  intent";  and  cites  more  than  a  hun- 
dred cases  in  support  of  that  rule. 

"We  cannot  sustain  the  conviction  without  confound- 
ing the  distinction  between   criminal   acts   and   such   as, 
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however  reprehensible,  involve  only  a  violation  of  private 
rights  and  injuries,  for  which  there  is  a  remedy  only  by 
civil  action."    (McCourt  v.  People,  64  N.  Y.  683.) 

We  think  the  verdict  in  this  case  was  largely,  if  not 
wholly,  owing  to  an  instruction  given  to  the  jury,  which, 
although  in  the  language  of  section  485  of  the  Penal 
Code,  was  not  applicable  to  this  case,  and  was  liable  to 
mislead  the  jury. 

The  instruction  to  which  we  refer  reads  as  follows: 
"One  who  finds  lost  property,  under  circumstances  which 
gives  him  knowledge  of  or  means  of  inquiry  as  to  the 
true  owner,  and  who  appropriates  such  property  to  his 
own  use,  or  to  the  use  of  another  person  not  entitled 
thereto,  without  making  a  reasonable  and  just  effort  to 
find  the  owner  and  restore  the  property  to  him,  is  guil^ 
of  larceny." 

Section  485  of  the  Penal  Code,  of  which  this  instruc- 
tion is  a  copy,  "relates  in  terms  to  property  lost  (in  the 
apparent  possession  of  no  one)  and  found/*  {People  v. 
Walenzuella,  6  P.  C.  L.  J.  561.) 

There  is  no  evidence  in  this  case  of  the  finding  of  any 
lost  property.  The  property  was  in  the  apparent  pos- 
session of  the  appellant,  who  could  not  have  intended  to 
steal  it,  unless  he  knew  it  was  not  his  own  property.  The 
objection  to  that  instruction  in  this  case  is,  that  the  jury 
may  have  construed  the  instruction  to  mean  that  if 
appellant  had  the  property  of  another  in  his  possession, 
and  appropriated  it  to  his  own  use,  without  making  any 
effort  to  find  the  owner,  and  restore  the  property  to  him, 
he  was  guilty  of  larency,  although  he  may  not  have 
known  or  suspected  it  to  be  the  property  of  another.  In 
other  words,  if,  by  the  exercise  of  due  circumspection, 
he  might  have  ascertained  that  some  of  the  hogs  in  his 
possession  belonged  to  some  one  else,  he  was  as  guilty 
as  if  he  had  known  that  they  were  the  property  of  some 
one  else. 

There  are  cases  in  which  all  the  knowledge  which  a 
person  might  have  acquired  by  due  diligence  is  to  be 
imputed  to   him.     But   where   a  felonious  intent  must  be 
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proven,  it  can  be  done  only  by  proving  what  the  accused 
knew.  One  cannot  intend  to  steal  property  which  he 
believes  to  be  his  own.  He  may  be  careless,  and  omit  to 
make  an  effort  to  ascertain  that  property  which  he  thinks 
his  own  belongs  to  another;  but  so  long  as  he  believes 
it  to  be  his  ovm,  he  cannot  feloniously  steal  it  We  think 
if  this  instruction  had  not  been  given,  the  jury,  under 
the  instructions  which  preceded  it,  would  havts  returned 
a  different  verdict 

In  People  v.  Buelna,  81  Cak  136,  one  of  the  defenses 
was,  that  the  defendant  found  the  property  as  lost  prop- 
erty, and  took  it  up  in  good  faith,  to  be  accounted  for  to 
the  true  owner.  In  that  case  section  485  of  the  Penal 
Code  might  properly  be  given  as  an  instruction  to  the 
jury.  But  in  this  case  there  is  no  such  defense  or  claim 
set  up.  The  two  cases  are  so  clearly  distinguishable  as 
to  deprive  what  was  said '  in  the  earlier  case  of  any 
weight  upon  the  question  we  are  now  considering. 

In  some  cases  an  inapplicable  instruction  can  do  no 
harm,  but  when  it  is  liable  to  mislead  a  jury,  to  the 
prejudice  of  one  of  the  parties,  it  becomes  as  grave  an 
error  as  though  it  were  not  ^'correct  as  an  abstract 
proposition  of  law." 

We  agree  with  appellant's  counsel,  that  ^Hhe  state- 
ments, questions,  and  remarks  of  the  district  attorney 
were  peculiarly  calculated  to  prejudice  the  substantial 
rights  of  the  defendant"'  We  think  what  was  said  by 
this  court  in  People  v.  Lee  ChucJc,  78  Cal.  327,  and  People 
V.  BowerSf  79  Cal.  415,  peculiarly  applicable  to  the  con- 
duct of  the  district  attorney  in  this  case,  and  we  hope 
the  court  may  not  again  have  occasion  to  animadvert 
upon  similar  conduct  of  a  prosecuting  officer. 

The  record  presents  no  other  material  errors. 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial. 

McFABi-AirD,  J.,  concurred. 

Db  Havbk,  J.,  concurring. — ^I  am  not  prepared  to  say 
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that  the  evidence  is  insufficient  to  justify  the  verdiety 
but  I  concur  in  the  judgment  of  reversal  because  of  the 
error  in  giving  the  instruction  referred  to  in  the  opinion 
of  Mr.  Justice  Sharpstein,  —  as  to  what  facts  are  sufficient 
to  show  a  larceny  of  lost  property,  —  and  also  because  of 
the  misconduct  of  the  district  attorney  in  asking  the  de- 
fendant, upon  cross-examination^  certain  questions,  and 
in  making  a  statement  in  reference  thereto  in  the  pres- 
ence of  the  jury.  The  questions  were  as  follows:  "You 
know,  as  a  matter  of  fact,  you  had  been  stealing  his  hogs 
right  along";  and,  "The  only  reason  you  have  got  right 
now  for  swearing  that  you  believe  that  Robert  Doherty 
had  an  antipathy  toward  you  is  because  about  six  years 
ago  he  caught  you  dressing  one  of  his  hogs.  Isn't  that 
the  only  reason?"  The  questions  being  objected  to  by 
the  defendant's  attorney,  they  were  followed  by  this  state- 
ment, made  by  the  district  attorney:  "I  want  to  show 
that  the  only  reason  that  the  witness  had  for  believing 
as  he  did  was  because  Hobert  Doherty  caught  him 
one  time  killing  one  of  his  hogs.  He  had  testified  that 
Kobert  Doherty,  he  believed,  had  an  antipathy  against 
him.    We  desire  to  explain  why  he  had  that  antipathy." 

It  is  not  argued  here,  nor  could  it  be  with  any  d^ree 
of  seriousness,  that  these  questions  were  proper,  or  that 
the  fact  offered  to  be  shown  was  one  competent  for 
the  jury  to  consider  for  any  purpose  in  passing  upon  the. 
issues  involved  in  the  case  they  were  trying.  On  the 
contrary,  it  is  apparent  that  the  only  object  sought  by 
this  course  of  examination,  and  in  the  statement  made 
to  the  court,  was  to  convey  to  the  jury  a  knowledge  of 
the  alleged  fact  that  the  defendant  was  at  some  prior  time 
guilty  of  an  offense  similar  to  that  for  which  he  was  then 
on  trial,  and  that  he  was  at  that  time  caught  under  such 
circumstances  that  he  could  not  interpose  the  defense 
of  a  taking  by  mistake,  —  the  only  defense  relied  upon 
in  the  present  case.  Such  a  fact  thrown  before  the  jury, 
and  offered  to  be  proven  by  the  testimony  of  the  defend- 
ant himself,  could  not  have  failed  to  prejudice  the  case 
of  defendant    In  this  case  the  taking  by  defendant  of 
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the  hogs  alleged  to  have  been  stolen  was  not  disputed; 
but  the  defendant  daimed  that  he  had  not  observed  that 
such  hogs  bore  the  mark  of  the  prosecuting  witness, 
and  his  whole  defense  depended  upon  whether  the  jury 
should  believe  his  evidence  on  this  point  Under  these 
circumstaces,  it  was  very  damaging  to  bring  before  the 
jury,  in  the  manner  adopted  by  the  district  attorney,  the 
fact  that  upon  a  previous  occasion  the  defendant  had 
been  caught  dressing  a  hog  belonging  to. the  same  per- 
son who  was  prosecuting  him  for  larceny  in  this  case. 

In  the  case  of  Leahy  v.  State,  81  Neb.  566,  the 
defendant  was  on  trial  for  a  rape,  alleged  to  have  been 
committed  upon  one  Lizzie  Schultz,  and  upon  the  cross- 
examination  of  the  defendant,  the  prosecuting  attorney 
asked  him,  among  other  questions,  if  he  did  not  go  to 
the  residence  of  one  B.,  on  the  day  succeeding  that  on 
which  he  had  made  the  assault  on  Miss  Schultz,  and  there 
meeting  Miss  B.  alone,  attempt  to  kiss  her  and  drag  her 
to  a  lounge.  An  objection  to  the  question  was  sustained, 
whereupon  the  prosecuting  attorney  said,  in  the  presence 
of  the  jury:  "We  intend  to  follow  this  matter  up,  and 
show  that  he  went  right  over  to  B.'s,  and  there  tried  to 
hug  and  kiss  Miss  B.,  and  drag  her  to  the  lounge."  The 
supreme  court  held  that  this  was  error,  and  said:  "It  is 
the  duty  of  a  prosecuting  officer  to  conduct  the  trial  of 
a  criminal  case  according  to  established  rules.  He  acts 
in  a  semi- judicial  capacity,  and  is  supposed  to  act  alone 
from  principle,  and  without  bias  or  prejudice.  The  state 
has  guaranteed  to  every  one  a  fair  trial,  and  such  trial 
cannot  be  had  if  the  prosecution  can  resort  to  tricks  to 
secure  a  conviction.  If  such  practice  was  sanctioned, 
it  would  result,  in  many  cases,  in  the  conviction  of  in- 
nocent persons.  The  plaintiff  in  error  was  on  trial  for 
the  crime  charged  in  the  information.  So  far  as  ap- 
pears, he  had  not  been  charged  with  any  other  offense, 
and  certainly  was  not  on  trial  for  the  second.  *  The  state- 
ments of  the  attorney  were  improper,  and  in  the  highest 
degree  prejudicial,  and  for  those  causes  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new  trial"    The 
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case  of  People  v.  Cahoon,  88  Mich.  456,  and  that  of  People 
V.  Ah  Len,  92  Cal  282,  are  the  same  in  principle  as  the 
one  from  which  I  have  just  quoted,  and  I  think,  under 
the  rule  of  these  cases,  it  must  he  held  that  the  substan- 
tial rights  of  defendant  were  prejudiced  by  the  mode  of 
examination  adopted  by  the  district  attorney,  and  by  his 
statement  of  the  fact  which  he  desired  to  show.  The 
court  below  sustained  objections  to  the  questions,  but 
this  did  not  in  my  judgment  obviate  the  injury  which 
the  questions  and  statement  must  have  produced. 


[No.  142S8.     Department  Two.  — July  8,  1892.) 

C,  A.  FOX,  Appbllaitt,   v.   SOUTHERN   PACIFIC 
COMPANY,  Respondent. 

APPBAL RlTIBW    or   OBDBB  GBANTIMO    NBW    TBIAL BBBOB   in    BlFOBIlfO 

Nonsuit — Insufficiency  of  Etidbncb  —  Discbbtion.  —  Where  the 
court  grants  a  new  trial  to  the  defendant,  upon  the  ground  that  It  erred 
In  denying  two  motions  of  the  defendant  for  a  nonsuit,  one  made  when  the 
plaintiff's  case  was  rested,  and  the  other  made  after  all  the  eyidence  was 
closed,  and  before  the  submission  of  the  case  to  the  Jury,  the  new  trial  Is 
practically  granted  for  insufficiency  of  the  evidence  to  justify  the  verdict 
for  the  plaintiff,  and  the  order  granting  it  wUl  not  be  reversed  upon  ap- 
peal, if  no  abuse  of  discretion  appears. 
Id.  —  Nonsuit  afteb  Submission  of  Causb.  —  The  court  is  justified  in 
granting  the  defendant's  motion  for  a  nonsuit,  after  the  evidence  on  both 
sides  has  been  heard,  where,  if  the  motion  had  been  denied  and  a  verdict 
found  for  the  plaintiff,  it  would  have  been  set  aside  as  not  supported  by 
but  contrary  to  the  evidence. 

Appeal  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  granting  a  new  triaL 

The  fact  are  stated  in  the  opinion  of  the  court 

William  T.  Kendrick,  and  /.  C.  Bives,  for  Appellant 

John  D:  Bicknell,  for  Respondent 

McFarland,  J-  —  The  verdict  and  judgment  were  for 
plaintiflF;  on  motion  of  defendant,  the  court  below  granted 
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a  new  trial,  and  plaintiff  appeals  from  the  order  granting 
Baid  motion. 

The  motion  was  made  upon  nearly  all  the  statutory 
grounds,  including  insufSciency  of  the  evidence  to  jus- 
tify the  verdict  The  order  granting  the  motion  is  as 
follows:  '^Defendant's  motion  for  a  new  trial  granted 
upon  the  following  grounds,  to-wit:  1.  Court  erred  in 
overruling  motion  for  nonsuit,  made  when  plaintiff 
rested  her  case,  and  before  any  evidence  was  introduced 
by  defendant;  2.  That  the  court  erred  in  overruling 
defendant's  motion  for  nonsuit;  made  after  the  evidence 
was  closed,  and  before  said  cause  was  submitted  to  the 

If  the  court  had  merely  granted  the  new  trial  without 
stating  the  grounds  upon  which  it  was  granted,  or  if 
"insufficiency  of  the  evidence  to  justify  the  verdict" 
had  been  stated  as  one  of  the  grounds,  it  is  probable 
that  this  appeal  would  never  have  been  taken;  for  in 
that  event,  it  could  not  have  been  argued  with  any  plau- 
sibility that  setting  aside  the  verdict  for  want  of  evidence 
was  an  abuse  of  discretion.  But  practically  and  sub- 
stantially, the  court  did  grant  a  new  trial  on  the  ground 
of  the  insufficiency  of  the  evidence  to  justify  the  verdict, 
although  the  judgment  of  the  court  to  that  effect  was 
expressed  in  the  round-about  way  of  holding  that  the 
motions  for  nonsuit  should  have  been  granted.  If  the 
court  believed  that  the  evidence  for  plaintiff  was  insuffi- 
cient to  justify  the  verdict  in  her  favor,  and  that  there- 
fore the  first  motion  for  a  nonsuit  should  have  been 
granted,  it  must  necessarily  have  believed  that  all  the 
evidence  in  the  case  was  insufficient  to  justify  such  a 
verdict;  for  clearly  what  was  introduced  after  plaintiff 
had  closed  her  evidence  in  chief  did  not  in  any  way 
strengthen  her  case.  But  there  was  a  second  motion  for 
nonsuit  made  after  all  the  evidence  was  in,  and  the 
rule  with  respect  to  such  a  motion  is,  that  "a  court  is 
justified  in  granting  defendant's  motion  for  nonsuit, 
after  the  evidence  on  both  sides  has  been  heard,  in  a 
case  where,  if  the  motion  had  been  denied  and  a  verdict 
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found  for  plaintiff^  it  would  have  been  set  aside  as  no^ 
supported  by  but  contrary  to  the  evidence/'  {Oeary  v. 
Simmons,  39  Cal.  224.)  Practically,  therefore,  the  real 
question  in  the  case  at  bar  is  whether  or  not  the  court 
abused  its  discretion  in  holding  that  the  evidence  vm& 
insufficient  to  support  the  verdict;  and  it  is  clear  to  us, 
from  an  examination  of  the  evidence,  that  this  question 
must  be  answered  in  the  negative. 
The  order  appealed  from  is  affirmed. 

Db  Qaybn,  J.,  and  Shabpstein,  J.,  ooncorred. 

Hearing  in  Bank  denied. 


[No.  14667.    Department  Two.  — July  9,  1892.] 

THOMAS    F.    JOYCE,    Eespoitdent,    v.    JOHN    E. 
WHITE,  Appellant. 

Bimsi  CONTBA.CT  —  Pbbyvntion  of  Pebfobmancb  —  Quantum  Mebuit. — 
Where  work  has  been  done  under  an  entire  contract,  which  the  defend- 
ant, without  Justifiable  cause,  prevented  the  plaintiff  from  completing, 
the  defendant  is  liable  to  the  plaintiff  for  the  yalue  of  the  labor  done  and 
materials  furnished  and  used. 

Nbw  Tbial  —  Btatbmbnt  —  SPBCincATioys  or  Ebbob  —  Instbuctions. — 
A  general  specification  In  a  statement  on  motion  for  a  new  trial.  **that 
the  court  erred  in  giylng  to  the  Jury  instructions  asked  by  plaintiff,*'  Is 
Insufilcient. 

Appeal  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

Jones  (6  Carlton,  for  Appellant 

The  contract  declared  on  is  an  entire  contract  It  is 
plainly  one  according  to  its  terms,  and  the  pleadings 
show  conclusively  that  it  was  so  regarded  by  plaintiff 
himself.  (Hutchinson  v.  Wetmore,  2  Cal.  310 ;  56  Am.  Dec. 
83Y;  Archer  v.  McDonald,  36  Hun,  194;  8  Am.  &  Eng. 
Ency,   of  Law,  916   et  seq.)     Plaintiff  cannot  recover 
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without  first  establishing  an  absolute  breach  on  the  part 
of  defendant.  (Hutchinson  v.  Wetmore,  2  Cal.  310;  56 
Am.  Dec.  837;  Jones  v.  Post,  6  Cal.  102;  Purdy  v.  Bul- 
lard,  41  OaL  444;  Cox  v.  McLaughlin,  68  Cal.  196;  Bishop 
on  Contracts,  sees.  682  et  seq.;  dark  v.  Baker,  6  Met. 
462 ;  2  Parsons  on  Contracts,  sec.  623 ;  Marshall  v.  Jones, 
11  Me.  64;  25  Am.  Dec.  260;  Ala.  Gold  Life  Ins.  Co.  v. 
Oarmany,  74  Ga.  61.) 

Richard  Dunnigan,  for  Bespondent 

Although  the  contract  was  an  entire  contract,  yet  the 
defendant  without  cause  having  prevented  the  comple- 
tion of  the  work,  he  was  liable  in  an  action  of  indebita- 
tus assumpsit  for  the  value  of  the  work  done  and  materials 
furnished.  (2  Parsons  on  Contracts,  sec.  523 ;  Cox  v.  Mc- 
Laughlin, 76  Cal.  63;  9  Am.  St  Eep.  164;  Smith  v.  First 
Cong.  etc.  House,  8  Pick.  178;  Adam^s  v.  Cosby,  48  Ind. 
155;  Manville  v.  McCoy,  3  Ind.  160;  Ketchum  v.  Zeils- 
dorff,  26  Wis.  616 ;  see  Hoagland  v.  Moore,  2  Blackf .  167 ; 
Rodemur  v.  Hazelfursi,  9  Gill,  294;  Civ.  Code,  sec  1511, 
subd.  1.)  , 

Vanombp,  C.  —  The  defendant,  having  a  contract  with 
the  superintendent  of  streets  in  the  city  of  Los  Angeles, 
to  construct  a  sewer  with  manholes  and  flush-tanks 
through  certain  streets  in  that  city,  entered  into  a 
written  contract  with  the  plaintiff,  by  the  terms  of  which 
the  plaintiff  agreed  to  construct  all  the  manholes  and 
flush-tanks  required  in  connection  with  the  sewer,  ac- 
cording to  the  specifications  contained  in  defendant's 
contract  with  the  superintendent  of  streets,  at  such  time 
as  the  defendant  might  direct,  so  as  not  to  delay  the 
work  of  constructing  the  sewer;  to  furnish  all  the  mate- 
rial therefor;  to  do  the  work  subject  to  the  inspection 
and  directions  of  the  superintendent  of  streets  as  to 
manner  and  materials;  and  to  complete  the  work  in  such 
condition  that  it  would  be  accepted  by  the  superintend- 
ent of  streets.  The  defendant  agreed  to  pay  per  each 
manhole  and  flush-tank   $38.50,   when   the   same  should 

Digitized  by  VjOOQIC 


238  JoYCfi  1).  WiiiTlL  l95  Oal, 

be  accepted,  and  a  sufficient  amount  collected  from  the 
property  owners  for  that  purpose. 

The  plaintiff  alleges  in  his  complaint  that  after  eon 
structing  a  certain  number  of  manholes  and  flush-tanks, 
according  to  the  contract,  and  while  he  was  proceeding 
to  perform  the  contract  on  his  part,  the  defendant  wrong- 
fully, and  without  any  justifiable  cause,  prevented  him 
from  completing  the  same;  and  that  the  work  done  and 
materials  furnished  by  him  under  the  contract  were  rea- 
sonably worth  $633.87,  for  which  he  prays  judgment 

The  defendant  admits  the  contract,  and  that  plaintiff 
commenced  the  work,  but  denies  that  he  prevented  the 
plaintiff  from  proceeding  with  or  from  completing  the 
work  according  to  the  contract;  denies  that  the  work 
done  or  materials  furnished  were  of  any  value  whatever; 
alleges,  as  a  counterclaim,  that  plaintiff  voluntarily 
abandoned  the  work,  and  failed  and  refused  to  perform 
his  part  of  the  contract,  to  the  damage  of  the  defendant 
in  the  sum  of  one  thousand  dollars,  for  which  he  prays 
judgment 

The  case  was  tried  by  a  jury,  whose  verdict  was  for 
plaintiff  in  the  sum  of  $464.37,  in  accordance  with  which 
judgment  was  entered. 

The  defendant  appeals  from  the  judgment,  and  from 
an  order  denying  his  motion  for  a  new  trial. 

Counsel  for  appellant  contend  that  the  evidence  is  in- 
sufficient to  justify  the  verdict,  in  that  it  does  not  tend 
to  prove  that  defendant  prevented  plaintiff  from  doing 
the  work  according  to  the  contract 

Upon  this  point  the  evidence  is  conflicting;  but  T 
think  the  evidence  on  the  part  of  the  plaintiff  so  clearly 
tends  to  prove  the  averments  of  the  complaint  in  this  re- 
spect, that  it  is  unnecessary  to  make  a  detailed  statement 
of  it  here. 

Undoubtedly  the  contract  is  an  entire  contract;  yet 
if,  as  alleged,  the  defendant,  without  justifiable  cause, 
prevented  the  completion  of  tfie  work,  he  was  liable  to 
plaintiff  for  the  value  of  the  labor  done  and  materials 
furnished  and  used. 
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Four  distinot  instructionB  were  given  to  the  jury  at 
request  of  plaintifF,  and  one  at  request  of  defendant.  In 
respect  to  these,  counsel  for  appellant  merely  say  in  their 
brief:  ^'In  view  of  the  evidence,  the  instructions  of  the 
court  were  clearly  error.^'  No  particular  error  in  the 
instructions  is  specified  in  the  statement  on  motion  for 
new  trial,  wherein  it  is  merely  said:  'The  court  erred 
in  giving  to  the  jury  instructions  asked  by  plaintiff." 
If  there  is  error  in  the  instructions,  counsel  for  appellant 
have  failed  to  specify  it  sufficiently,  either  in  their  brief 
or  in  their  statement,  to  enable  me  to  discover  it  Bead 
together,  the  instructions  seem  to  have  presented  the 
ease  to  the  jury  fairly. 

I  think  the  judgment  and  order  should  be  affirmed. 

TxMPLB,  0.,  and  Belohsb,  0.,  concurred. 

For  the  reasons  given  the  foregoing  opinion,  the  judg- 
ment and  order  are  affirmed. 

MoFabland,  J.,  Ds  Havbn  J.,  Shabpstbib,  J. 


[No.  14718.     Department  Two.  — Jnly  9,  1S92.] 

AKANETTA  HILL,  Appellant,  v.  THE  BOAED  OF 
SUPERVISORS    OF    VENTURA    COUNTY,    Rb- 

SPONDENT. 

PoBuc  Highway  —  Pstxtion  to  SupaBTisoBS  —  Width  or  Road  ^  Con- 
STBUcnoif  07  Political  Cooi  —  Validity  or  Pbociboings.  —  Section 
8682  of  the  Political  Code,  proyldlng  what  the  petition  to  the  board  of 
saperrleoni  for  the  laying  ont  of  a  public  highway  must  contain,  does  not 
require  it  to  state  the  width  of  the  road,  and  the  failure  to  state  It  does 
not  render  the  proceedings  void,  notwithstanding  section  2681  of  the  same 
code  requires  the  road  to  be  at  least  forty  feet  wide,  and  authorizes  the 
Tlewen  to  report  upon  the  necessity  of  a  greater  or  practicability  of  a 
leM  width  of  road  than  petitioned  for.  A  petition  for  a  road  not  stating 
the  width  must  be  construed  to  be  a  petition  for  a  road  at  least  forty 
feet  wide. 

tok.^APPXOyAL  OF  Boio).  —  Where  the  bond  required  by  section  2683  of 
tb«  Political  Code  to  accompany  the  petition  Is  presented  with  It.  though 
tb«  petition  is  marked  filed  a  few  days  before  the  date  of  the  bond,  an 
order  of  the  board  of  superylsors,  that  the  bond  be  filed,  and  that  the 
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petltloD  be  acted  upon  by  tbe  appointment  of  vlewen,  Is  sufficient  erl- 
dence  of  an  approval  of  tbe  bond  by  tbe  board. 
Id.  —  Justification  of  Subkibs  —  Rights  of  PBOFBim  Ownsbs.  —  Tbe 
fact  tbat  tbe  bond  was  approved,  although  the  sureties  bad  not  Justified 
as  required  by  law,  is  a  mere  irregularity,  which  could  not  affect  the 
private  rights  of  a  property  owner.  The  validity  of  the  proceedings 
cannot  be  made  to  depend  upon  the  correctness  of  the  Judgment  of  the 
board  as  to  whether  the  Justification  of  a  surety  was  in  accordance  with 
the  statute. 

Id. CONDBMNATION    OF    LAND SUBSTANTIAL    COICPLIANCB    WITH    STATUTB 

—  RBCOBD8     OF     SUPBBVISOBS INDULGBNCB     OF     COURTS.  —  The     laying 

out  of  a  public  highway  is  a  proceeding  to  condemn  land,  and  the  mode 
Is  In  some  sense  the  measure  of  the  power,  and  it  must  appear  that  the 
statute  has  been  substantially  complied  with,  to  render  the  proceedings 
valid ;  yet  the  courts  make  very  liberal  indulgences  In  favor  of  the  rec- 
ords of  the  board  of  supervisors  in  such  proceedings,  which,  though  of 
great  Importance,  are  usually  Imperfect 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Ventura  County. 

The  facts  are  stated  in  the  opinion* 
W.  N.  Wilde,  for  Appellant 
H,  L.  Poplin,  for  Kespondent 

Tbmplb,  C. — This  appeal  is  from  a  judgment  in  a 
proceeding  to  review  the  action  of  the  board  of  supervi- 
sors of  the  County  of  Ventura  in  laying  out  a  public 
highway  in  that  county. 

The  affidavit  or  petition  upon  which  the  writ  was 
issued  is  not  in  the  record,  as  the  statute  does  not  make 
that  a  part  of  the  judgment  rolL  From  the  writ  we 
learn  that  the  alleged  want  of  jurisdiction  on  the  part 
of  the  board  consisted  solely  in  that  the  petition  asking 
the  board  to  lay  out  the  road  did  not  state  the  width 
of  the  proposed  road,  and  was  not  accompanied  by  a 
bond,  as  required  by  section  2683  of  the  Political  Code, 
and  that  no  bond  was  approved  as  required  by  section 
2683  of  the  Political  Code. 

The  return  recites  that  a  petition  had  been  filed,  and 
sets  out  a  bond,  the  latter  not  marked  filed,  but  dated  some 
ten  days  after  the  petition  was  filed,  the  appointment  of 
viewers,  and  an  order  approving  the  report,  and  ^'declar- 
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ing  the  amount  of  damage  awarded  to  each  non-consent- 
ing land-owner,  and  that  the  amount  awarded  was  or- 
dered set  apart  from  the  proper  road  fund,  as  directed 
by  the  statute.  As  the  plaintiff  did  not  accept  the  award, 
the  final  order  declaring  the  proposed  road  a  public  high- 
way open  to  the  public  was  never  made. 

In  the  judgment  it  is  adjudged  that  all  the  proceed- 
ings subsequent  to  the  appointment  of  viewers  ^lye  and 
the  same  are  hereby  set  aside  and  annulled";  and  all 
the  proceedings  prior  to  and  including  the  qualification 
of  viewers  *^  and  the  same  are  hereby  affirmed." 

The  alleged  defects  of  jurisdiction,  if  sustained,  would 
seem  to  render  the  entire  proceeding  void.  The  record 
disclosed  no  special  attack  upon  the  proceedings  subse- 
quent to  the  appointment  of  viewers,  or  any  attack  upon 
any  part  of  the  proceedings,  except  as  above  stated.  It 
is  not  easy,  under  the  circumstances,  to  understand  the 
judgment  But  appellant  is  not  aggrieved  by  that  part 
which  is  in  his  favor,  and  the  defendant  has  not  ap- 
pealed. The  proceedings  are  left  still  pending  with  the 
report  of  the  viewers  made,  but  not  acted  upon.  The 
writ  did  not  and  could  not  run  to  the  action  of  the  view- 
ers. That  could  only  have  been  set  aside  by  taking 
from  it  its  support  by  annulling  the  previous  proceed- 
ings. Whether  these  proceedings  are  void  is  the  point 
of  the  appeaL 

It  is  well  to  remember  that  this  is  not  a  proceeding 
to  condemn  land.  By  this  proceeding  no  one  is  or  can 
be  deprived  of  his  property  save  by  his  consent  It 
is  the  exercise  of  a  legislative  power,  delegated  to  the 
board,  though  the  procedure  requires  also  action  of  a 
quasi  judicial  character.  The  legislature  might  have 
conferred  the  power  without  the  procedure,  and  without 
requiring  notice  or  granting  a  hearing  to  property  hold- 
ers. It  would  then  have  been  only  a  power  to  determine 
whether  the  land  to  be  taken  was  needed  for  public  uses, 
and  the  property  owner,  in  the  proceedings  to  condemn 
which  would  follow  as  a  consequence  of  such  determi- 
nation^ would  have  his  opportunity  to  be  heard.     The 
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proceduie  here  prescribed  leads  to  but  the  same  determi- 
nation as  to  the  necessity  of  taking  the  land.  It  was 
not  meant  specially  for  the  protection  of  the  individual, 
but  to  secure  to  the  public  a  fair  and  intelligent  use  of 
the  power  delegated.  The  mode  is  here,  no  doubt,  in 
some  sense  the  measure  of  the  power,  and  there  must, 
therefore,  be  a  substantial  compliance  with  the  condi- 
tions prescribed,  or  the  action  of  the  board  will  be  void. 
Whether  there  has  or  has  not  been  a  substantial  compli- 
ance must  be  determined  with  a  view  to  the  purpose  of 
the  limitations.  In  effect,  the  statute  (PoL  Code,  sec 
2681)  requires,  as  a  prerequisite  to  the  exercise  of  this 
power  on  the  part  of  the  board,  a  petition  signed  by  at 
least  ten  freeholders  of  the  road  district  in  which  it  is 
proposed  to  lay  out  the  road.  The  next  section  is  as 
follows: — 

"Sec.  2682.  Petition  must  set  forth  and  describe 
particularly  the  road  to  be  abandoned,  discontinued,  al- 
tered, or  constructed,  and  if  the  road  is  to  be  altered, 
laid  out,  or  constructed,  the  general  route  thereof,  over 
what  lands,  who  the  owners  thereof  are,  whether  such 
of  them  as  can  be  found  consent  thereto,  and  if  not,  the 
probable  cost  of  such  right  of  way  where  such  consent 
is  not  had,  the  necessity  for  and  the  advantages  of  the 
proposed  road." 

When  such  a  petition  has  been  filed,  evidently  the 
conditions  have  been  complied  with  which  were  re- 
quired to  set  the  power  in  motion,  and  the  board  may 
act  Appellant  attempts  to  import  into  these  require- 
ments a  statement  as  to  the  width  of  the  road,  because 
in  section  2681  of  the  Political  Code  the  viewers  are 
authorized  to  report  upon  the  "necessity  of  a  greater 
or  the  practicability  of  a  less  width  of  road  than  peti- 
tioned for^';  and  from  the  fact  that  there  is  no  other  di- 
rection for  ascertaining  the  width,  and  all  roads  must 
have  width,  and  whether  this  be  more  or  less  affects  the 
questions  which  the  board  is  called  upon  to  determine. 
This  seems  quite  plausible,  but  we  are  not  here  dealing  . 
with  a  court  which  is  confined  to  the  facts  contained  in 
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a  written  statement,  but  with  a  legislative  body  exercis- 
ing a  power  ample  as  the  subject  to  be  dealt  with,  only 
as  limited  by  express  provision  as  to  the  mode.  The 
road  must  be  at  least  forty  feet  wide.  (Pol.  Code,  sec. 
2681.)  The  petition  was,  therefore,  for  a  road  at  least 
forty  feet  wide,  even  if  no  width  is  mentioned. 

The  statute  above  shows  that  the  board  may  fix  upon 
a  difPerent  width  from  that  stated  in  the  petition,  and 
after  the  filing  of  the  report  of  the  viewers,  the  land- 
owners are  aDowed  an  opportunity  to  be  heard,  and  may 
present  their  views  upon  this  very  subject.  The  statute 
is  imperfect,  and  does  not  expressly  prescribe  what  shall 
be  done  in  case  the  board  disagrees  with  the  viewers  as 
to  the  width,  or  elects  to  establish  a  road  upon  a  differ- 
ent route,  but  still,  it  is  evident  that  such  power  is  vested 
in  the  board. 

I  think,  therefore,  although  some  provisions  of  the 
statute  were  evidently  written  under  the  impression  that 
the  petition  would  state  the  width  of  the  road,  yet  since 
the  legislature  has  expressly  declared,  in  section  2682, 
what  the  petition  must  contain  to  set  the  power  in  mo- 
tion, and  does  not  require  such  facts  to  be  stated,  the  fail- 
ure does  not  render  the  proceedings  void. 

The  petition  was  marked  filed  a  few  days  before  the 
date  of  the  bond,  but  both  seem  to  have  been  presented 
together.  Of  course  no  action  was  had  or  asked  before 
the  bond  was  presented,  and  as  shown  by  the  nunc  pro 
tunc  order,  was  approved  and  ordered  filed  by  the  board. 

This  order  was  complained  of,  because  it  was  made 
after  service  of  the  writ  herein.  This  was  not  an  at- 
tempt surreptitiously  to  change  the  record  so  as  to  avoid 
an  objection.  If  the  recitals  are  true,  I  see  nothing 
wrong  in  it  Whether  it  is  conclusive  is  not  involved 
here.  The  minutes  before  amendment  showed  that  the 
bond  was  ordered  filed,  and  the  petition  acted  upon  by 
the  appointjnent  of  viewers.  In  Humboldt  County  v. 
Dinsmore,  76  OaL  604,  these  acts  seem  to  have  been  held 
to  indicate  that  the  bond  was  approved.  While  it  must 
appear  that  the  statute  has  been  substantially  complied^i^ 
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with,  courts  make  very  liberal  indulgences  in  favor  of 
these  records,  which,  although  of  great  importance,  seem 
nearly  always  very  imperfect 

As  to  the  point  that  the  bond  was  approved,  although 
the  sureties  had  not  justified  as  required  by  law,  it  is 
plainly  an  irregularity  only,  and  one  which  did  not  af- 
fect the  private  rights  of  the  appellant  The  validity 
of  the  proceedings  establishing  public  highways  caimot 
be  made  to  depend  upon  the  correctness  of  the  judgment 
of  the  board  as  to  whether  the  justification  of  a  surety 
was  in  accordance  with  the  statute. 

I  think  the  judgment  should  be  affirmed. 

Beloheb,  C,  and  Vanolief^  0.,  concurred. 

For  the  reasons  given  in  the  forgoing  opinion,  the 
judgment  is  affirmed. 

MoFabx^and^  J.,  DsHavbit,  J.,  Shabpstbiv^  J. 
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J.  R  DOTY,  Respondent^  v.  E.  F.  O'KEIL,  Appellant. 

Claim  and  Dblivbbt  —  Statutb  of  Fbauds  —  Chanob  of  Possnssioir  — • 
CoNSTBUcnva  Possbssion  —  Instbdctions  —  Rbvisw  upon  Appbai..— > 
In  an  action  to  recoyer  the  posBession  of  personal  property,  inyolying  a 
question  as  to  actual  and  continued  change  of  possession,  under  the  statute 
of  frauds,  where  It  Is  claimed  by  the  defendant  upon  appeal  that  the  In- 
structions for  plaintiff  tended  to  mislead  the  Jury  to  Infer  that  merely 
constructive  possession  of  the  property  was  sufficient  to  uphold  a  transfer 
of  the  property  to  the  plaintiff,  as  against  an  attaching  creditor,  the  Jury 
could  not  be  misled,  where  the  Instructions,  taken  together  as  a  whole, 
preclude  such  Inference,  and  where  It  appears  that  eyen  If  the  Instruc- 
tions objected  to  were  not  sufficiently  definite  as  to  the  nature  of  the 
possession  required,  those  given  at  the  request  of  the  defendant  supplied 
the  defect,  and  were  not  Inconsistent  therewith. 

Appbai^  from  a  judgment  of  the  Superior  Court  of 
San  Luis  Obispo  County,  and  from  an  order  denying  a 
new  triaL 

The  facts  are  stated  in  the  opinion. 
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Graves  A  Oravea,  for  Appellant 

A  sale  under  the  circumstances  of  this  case  is  Toid 
under  section  8440  of  the  Civil  Code.  (Stevens  v.  Irwin, 
16  Cal.  606;  Y6  Am.  Dec  600  ;Engles  v.  Marshall,  19  Cal. 
820;  Etehepare  v.  Aguirre,  91  Cal.  288;  Cahoon  v.  Mar- 
shall, 26  CaL  19Y;  Buddie  v.  Gibens,  76  Cal.  457;  Dean  v. 
Walkenhorsi,  64  CaL  78;  Bunting  v.  Saltz,  84  CaL  168.) 

Wilcoxon  (6  Bouldtn,  and  W.  B.  Dillard,  for  Eespondent 

The  instructions  given  were  in  accordance  with  the 
law.  (2  Parsons  on  Contracts,  184;  Benninger  v.  Spatz, 
128  Pa.  St  524;  15  Am.  St  Rep.  693;  Claflin  v.  Bosenr 
hurg,  42  Mo.  439;  97  Amu  Dea  340,  and  note;  Williams 
Y.  Lereh,  56  Cal  334;  Walden  v.  Murdoch,  23  CaL  552;  83 
Am.  Dec  185;  Goldstein  v.  Nunan,  66  CaL  544;  Gould  v. 
Huntley,  78  CaL  402;  Hogan  v.  Cowell,  73  CaL  212.)  If, 
however,  the  instructions  were  capable  of  misleading,  we 
do  not  think  they  can  be  held  to  have  had  that  effect 
when  taken  in  connection  with  the  numerous  and  copi- 
ous instructions  asked  and  given  at  the  request  of  the 
appellant 

Yanouxf,  0. — Action  to  recover  the  possession  of 
personal  property,  or  the  value  thereof.  Trial  by  jury. 
Verdict  and  judgment  for  plaintiff.  Defendant  appeals 
from  the  judgment,  and  from  an  order  denying  his  mo- 
tion for  a  new  triaL 

The  properly  consists  of  live-stock, — ^principally  dairy 
cows, — ^which  plaintiff  claims  to  have  purchased  from 
his  father,  B.  F.  Doty.  The  defendant,  as  sheriff  of  San 
Luis  Obispo  County,  took  the  property  by  virtue  of  an 
execution  against  B.  F.  Doty,  and  his  defense  to  the  ac- 
tion is,  that  the  property  in  question  was  the  property 
of  B.  F.  Doty,  and  subject  to  the  execution  by  virtue  of 
which  he  took  it 

1.  Counsel  for  appellant  claim  that  the  evidence  was 
insufficient  to  prove  that  the  sale  of  the  property  from 
B.  F.  Doty  to  the  plaintiff  was  accompanied  by  an  im- 
mediate delivery,  or  followed  by  an  act^ial  and  continued 
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change  of  possession;  and  that  it  was  therefore  void  as 
against  the  creditors  of  B.  F.  Dotj. 

The  only  evidence  as  to  immediate  delivery  and  change 
of  possession  is  the  testimony  of  plaintiiBE  and  B.  F.  Doty ; 
and  their  testimony  not  only  tends  to  prove,  but  if  true 
is  suflScient  to  prove,  an  immediate  delivery,  followed 
by  an  actual  and  continued  change  of  possession.  Nor 
is  there  anything  in  the  nature  of  their  testimony,  or 
in  the  circumstances  disclosed,  tending  to  discredit  these 
witnesses. 

2.  The  second  and  fourth  instructions  given  to  the; 
jury  at  the  request  of  plaintiff  are  as  follows:  *'2.  Every 
transfer  of  personal  property,  if  made  by  the  person 
having  possession  or  control  of  the  property,  must  bft 
accompanied  by  an  immediate  delivery,  and  followed  by 
an  actual  and  continued  change  of  possession  of  the 
thing  transferred,  or  the  transfer  is  conclusively  pre- 
sumed to  be  fraudulent  and  void,  against  those  who  are 
his  creditors  while  he  remains  in  possession.  But  a 
change  in  location  of  the  property  intended  to  be  trans- 
ferred is  not  in  all  cases  essential  to  constitute  a  valid 
transfer.  In  all  cases  due  regard  must  be  had  to  the 
character  of  the  property,  the  nature  of  the  transaction, 
the  position  of  the  parties,  and  the  intended  use  of  the 
property.  And  if  you  find  from  the  evidence  that  there 
was  an  immediate  delivery  of  the  actual  possession  and 
control  of  all  the  property  described  in  the  bill  of  sale 
from  B.  F.  Doty  to  plaintiff,  at  the  date  thereof,  and 
that  such  delivery  was  followed  by  an  actual  and  con- 
tinued change  of  possession  and  control  in  plaintiff  from 
that  time  to  the  taking  by  defendant,  you  will  be  justi* 
fied  in  finding  that  there  was  a  proper  delivery  under' 
said  bill  of  sale."  "4.  In  determining  what  it  takes  to 
constitute  a  delivery  and  change  of  possession  of  per- 
sonal property  upon  a  sale  of  it,  the  jury  should  take 
into  consideration  the  character  of  the  property,  and  the 
situation  of  the  parties  at  the  time  of  the  sale;  and  in 
this  case,  if  the  jury  find  from  the  evidence  that  the 
plaintiff  purchased  the  property  in  good  faith,  and  for  a 
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valuable  consideration,  before  the  execution  introduced 
in  evidence  was  levied  upon  the  property,  that  plaintifiF 
had  done  everything  which  could  have  reasonably  been 
done,  under  the  circumstances,  by  the  way  of  taking 
possession  of  the  property  under  the  sale  to  him,  then 
the  property  would  not  be  liable  to  be  taken  on  exe- 
cution, unless  you  should  find  from  the  evidence  that 
the  sale  was  not  accompanied  by  immediate  delivery, 
followed  by  an  actual  and  continued  change  of  posses- 
sion of  the  property  sold,  the  rule  of  the  law  requiring 
the  change  of  possession  of  personal  property  upon  the 
sale  of  it,  in  order  that  the  sale  be  not  fraudulent  as 
against  creditors,  only  requires  such  a  change  of  posses- 
sion as  the  articles  sold  will  conveniently  and  reason- 
ably admit  of." 

Counsel  for  appellant  contend  that  these  instructions 
are  erroneous,  in  that  they  tended  to  mislead  the  jury 
"to  infer  that  constructive  possession  would  answer  the 
purpose." 

At  request  of  defendant,  the  court  further  instructed 
the  jury  as  follows:  "Every  transfer  of  personal  prop- 
erty, and  every  lien  thereon,  other  than  a  mortgage 
when  allowed  by  law,  is  conclusively  presumed,  if  made 
by  a  person  having  at  the  time  the  possession  or  control 
of  the  property,  and  not  accompanied  by  an  immediate 
delivery  and  followed  by  an  actual  and  continued  change 
of  possession  of  the  thing  transferred,  to  be  fraudulent, 
and  therefore  void  against  those  who  are  his  creditors 
while  he  remains  in  possession,  and  the  successors  in 
interest  of  such  creditors.  The  word  'actual^  means 
existing  in  act,  and  truly  and  absolutely  so;  really  acted 
or  acting;  carried  out;  opposed  to  potential,  possible, 
virtual,  or  theoretical. 

"If  you  find  from  the  evidence  that  at  the  time  of  the 
transfer  by  B.  F.  Doty  to  the  plaintiff  of  the  property 
described  in  the  complaint,  the  said  B.  F.  Doty  was  in 
the  actual  and  exclusive  possession  of  the  tract  of  lanrl 
from  which  the  said  property  was  taken  by  the  sheriff, 
and   had  been   so   in  possession   for   a   long  time^prior. 
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thereto,  and  that  the  said  transfer  took  place  upon  the 
said  tract  of  land,  yon  must  find  for  the  defendant,  unless 
you  should  find  that  the  possession  of  the  land  changed 
with  the  personal  properly  sold  and  delivered,  as  I  have 
instructed  you. 

"Neither  the  fact  of  the  payment  of  a  valuable  consid- 
eration by  plaintiff  to  B.  F.  Doty  for  the  property  in  con- 
troversy, nor  that  said  sale  was  honest,  is  of  any  conse- 
quence. If  you  still  believe  that  said  sale  from  B.  F. 
Doty  to  J.  R.  Doty,  the  plaintiff,  was  not  accompanied 
by  an  immediate  delivery,  and  an  actual  and  continued 
change  of  possession,  you  should  find  for  the  defendant'* 

Taken  together,  these  instructions  seem  to  preclude 
any  inference  by  the  jury  that  merely  constructive  pos- 
session would  be  sufficient.  If  the  two  instructions  ob- 
jected to  were  not  sufficiently  definite  as  to  the  nature 
of  the  possession  required,  those  given  at  request  of  de- 
fendant supplied  the  defect.  The  instructions  given  at 
request  of  plaintiff  are  not  inconsistent  with  those  given 
at  request  of  defendant. 

I  think  the  judgment  and  order  should  be  affirmed. 

Tbmplb^  C,  and  Bbloheb,  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  are  affirmed. 

Patxbsok^  J.,  Habbisok^  J.^  Gabouttb^  J. 
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[No.  14784.     Dei>artment  One.  — July  11,  1802.] 

EMMA  A.  WADDINGHAM,  Appellant  and  Respond- 
ent, 17.  L.  E.  TUBBS,  Respondent  and  Appellant. 

HBW  TBIAL  —  TiMB  FOR    SBXVICB  OF   NOTICB  —  NOTICB   OF   DBCISION  —  NO- 

ncB  OF  Motion  bt  Succbbsful  Pabtt.  —  A  notice  of  Intention  to  moYe 
for  a  new  trial,  by  the  party  In  whose  favor  Judgment  hae  been  rendered. 
•erred  upon  the  adverse  party,  which  contains  the  title  of  the  cause,  and 
which  states  that  **a  motion  will  be  made  to  set  aside  and  vacate  the 
decision  and  judgment  heretofore  rendered  and  entered  herein/'  contains 
a  sufficient  notice  in  writing  that  a  decision  of  the  court  had  theretofore 
been  rendered  to  require  the  adverse  party  to  serve  and  file  his  notice  of 
intention  for  a  new  trial  within  ten  days  thereafter. 

.  Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Bernardino  CSounty^  and  from  an  order  denying  a 
new  triaL 

The  facts  are  stated  in  the  opinion. 

Harris  <6  Oregg,  for  Plaintiff. 

Bolfe  &  Freeman,  for  Defendant 

Vanolibf,  0.  —  This  is  an  action  to  quiet  the  alleged 
title  of  plaintiff  to  lots  numbered  7,  8,  and  9,  in  block  42, 
of  the  town  of  Ontario,  in  the  county  of  San  Bernardino. 
The  cause  was  tried  by  the  court,  and  the  judgment  was 
in  fayor  of  plaintiff  for  lots  8  and  9,  and  in  favor  of 
defendant  for  lot  numbered  7. 

Each  party  moved  for  a  new  trial  upon  a  distinct  bill 
of  exceptions.  Both  motions  were  denied,  and  each 
party  has  appealed,  —  the  defendant  from,  the  judgment 
against  him  as  to  lots  8  and  9,  and  from  the  order  deny- 
ing his  motion  for  a  new  trial;  and  the  plaintiff  from 
the  judgment  against  her  as  to  lot  7,  and  from  the  order 
denying  her  motion  for  a  new  trial.  Both  appeals  are 
brought  upon  the  same  transcript. 

1.  Upon  the  appeal  of  defendant  it  will  be  necessary 
to  consider  only  one  question,  viz.:  Did  the  defendant 
serve  his  notice  of  intention  to  move  for  a  new  trial 
within  the  time  prescribed  by  section  659  of  the  Code  of 
Civil  Procedure! 
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The  decision  of  the  court  was  rendered  on  December 
27,  1890.  Written  notice  of  defendant's  intention  to 
move  for  a  new  trial  was  not  served  until  January  24, 
1891,  when  defendant's  attorneys  admitted  the  service, 
but  expressly  reserved  and  saved  their  right  to  object  to 
the  notice  on  the  ground  that  it  was  too  late. 

Section  659  of  the  Code  of  Civil  Procedure  requires 
the  notice  of  intention  to  move  for  a  new  trial  to  be 
served  upon  the  adverse  party  "within  ten  days*  .... 
after  notice  of  the  decision  of  the  court";  and  respondent 
(on  this  appeal)  contends,  —  1.  That  appellant  had  actual 
notice  of  the  decision  of  the  court  on  December  29,  1890, 
and  then  so  acted  upon  such  actual  notice  as  to  waive  for- 
mal written  notice ;  and  2.  That  respondent  served  written 
notice  of  the  decision  upon  appellant's  attorneys  on 
January  6,  1891.  The  first  of  these  contentions  is 
grounded  upon  the  following  facts  of  record:  "On  the 
twenty-ninth  day  of  December,  1890  (two  days  after  the 
decision),  counsel  for  defendant  and  counsel  for  plaintiff, 
upon  notification  by  counsel  for  defendant,  and  defend- 
ant in  person,  made  argument  in  open  court  before  said 
judge,  upon  the  apportionment  of  the  costs  of  said  trial 
under  the  decision  of  the  court;  and  said  judge  announ- 
cing thereafter  that  each  party  should  pay  its  own  costs 
of  trial,  it  was  then  suggested  and  consented  by  the  respec- 
tive parties  that  the  said  judge  might  insert  in  the  con- 
clusions of  law  in  said  case  that  each  party  should  pay 
his  own  costs." 

The  ground  of  the  second  contention,  viz.,  that  written 
notice  of  the  decision  was  served  on  January  6,  1891,  is 
that  on  that  day  respondent  served  on  the  attorneys  for 
defendant  her  written  notice  of  intention  to  move  for  a 
new  trial,  which,  among  other  things,  stated:  "The 
defendant  will  take  notice  that  the  plaintiff  intends  to 
move  the  court  to  set  aside  and  vacate  the  decision  and 
judgment  heretofore  rendered  and  entered  herein,  and  to 
grant  a  new  trial  in  this  case  upon  the  following 
grounds:  1.  Insufficiency  of  the  evidence  to  justify  the 
findings  and  decisions,"  etc 
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Service  by  copy  of  this  notice  on  January  6,  1891, 
was  admitted  by  defendant's  attorneys. 

As  to  whether  the  actual  notice  to  defendant  of  the 
decision  of  the  courts  and  his  action  upon  that  notice  on 
December  29th,  constituted  a  waiver  of  formal  written 
notice  of  the  decision,  the  cases  seem  not  quite  harmo- 
nious. (See  Biagi  v.  Howes,  66  Cal.  469 ;  Oray  v.  Winder, 
77  CaL  527 ;  San  Fernando  H.A.y.  Porter,  68  Cal.  81 ;  Bar- 
ron V.  Deleval,  68  Cal.  95 ;  Mullally  v.  Benevolent  Society, 
69  CaL  559;  Dow  v.  Ross,  90  Cal.  562.)  Perhaps  they 
may  be  so  reconciled  as  to  sustain  the  position  of  re- 
spondent; but  it  is  unnecessary  to  decide  this  question, 
since  I  think  that  under  the  circumstances  plaintiff's 
notice  of  intention  to  move  for  a  new  trial,  served  on 
defendant  January  6th,  contained  a  sufficient  notice  in 
writing  that  a  decision  of  the  court  had  theretofore  been 
rendered  in  this  case,  although  that  notice  also  stated 
that  plaintiff  intended  to  move  for  a  new  trial.  The 
notice  contained  the  title  of  the  cause,  and  the  language 
is,  ^'the  decision  and  judgment  heretofore  rendered  and 
entered  herein,"  which  means  the  decision  which  was 
heretofore  rendered  herein,  and  must  have  been  so  un- 
derstood. The  code  requires  no  particular  form  of  no- 
tice. Nor  does  it  require  notice  of  what  the  decision 
was.  Simple  notice  in  writing  that  a  decision  has  been 
rendered  is  all  that  is  required.  Such  notice  was  served 
on  defendant  on  January  6,  1891;  yet  defendant  did  not 
give  notice  of  his  intention  to  move  for  a  new  trial  un- 
til the  twenty-fourth  day  of  that  monh. 

Ko  point  is  made  on  defendant's  appeal  from  the  judg- 
ment 

2.  On  the  appeal  by  the  plaintiff  from  the  judgment 
as  to  lot  7,  no  point  is  made;  but  on  her  appeal  from 
the  order  denying  her  motion  for  a  new  trial,  her  coun- 
sel contend  that  the  finding  by  the  court  to  the  effect 
that  lot  7  was  conveyed  to  her  by  her  husband  with- 
out consideration,  and  for  the  purpose  of  delaying  and 
defrauding  his  creditors,  is  not  justified  by  the  evidence. 

But  after  a  careful  examination,  I  think  the  evidence  on    . 
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the  part  of  the  defendant  has  a  substantial  tendency  to 
prove  the  findings  in  qnestioiL 

I  think  the  entire  judgment,  and  both  orders  appealed 
from,  should  be  affirmed. 

BbLiOheb,  C,  and  Haynbs^  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,   the 
judgment  and  orders  appealed  from  are  affirmed. 

Patebson,  J.,  Habbison,  J.y  Gabouttb,  J. 


[No.  14712.    Department  One.  — Jnly  11*  1892.] 

CTJYAMACA  GRANITE  COMPANY,  Apfeixaht,  «. 
THE  PACIFIC  PAVING  COMPANY,  Respondent. 

PABTNaBSHip  —  Action  fob  Accountimo  and  Sn*njncBirT  —  AssiONxam 
OF  INTBBBST  —  AssiGNOB  A  NiCESSABT  Pabtt.  —  In  an  action  for  an 
accounting  and  settlement  of  a  partnership,  where  It  appears  that  the 
defendant  was  In  partnership  with  the  plalntllTs  assignor  and  another 
person,  all  of  whom  were  Jointly  Interested  In  the  profits  of  the  partner- 
shlp»  and  It  also  appears  that  no  settlement  of  the  partnership  mattert 
had  eyer  been  made  between  the  original  partners,  all  of  them  are  neceMarj 
parties  to  the  action,  and  a  demurrer  to  the  complaint  for  defect  of  par- 
ties. In  that  the  partner  who  was  plaintiff's  assignor,  and  who  waa  not 
Joined,  was  a  necessary  party  to  the  complete  determination  of  the  eon- 
troyersy,  is  properly  sustained. 

Id.  —  Pleading  —  Pabtnkbship  in  Contbacts  fob  Stbbbt  Wobk  —  GOb- 

LBCTI0N8    TO     BB     MADB     BT     COPABTNBB INBDFFICIBNT     COMPLAllfT.  — 

When  the  complaint  in  such  action  alleges  that  the  defendant  agreed 
with  the  plaintiff's  assignor  and  another  person  to  do  certain  street  work 
with  them  as  partners,  and  that  the  defendant  should  appoint  a  book- 
keeper who  should  keep  all  accounts,  pay  all  bills,  and  collect  all  moneys 
belonging  to  the  copartnership,  and  that  the  profits  arising  from  tlM 
work  should  be  equally  diyided,  and  which  alleges  that  the  work  has 
been  performed,  and  that  a  large  sum  of  money  is  still  uncollected,  hot 
which  does  not  aver  that  the  defendant  failed  to  perform  any  of  the  con- 
ditions of  the  agreement  to  be  performed  by  the  defendant,  or  that  the 
defendant  was  neglecting  or  refusing  to  collect  the  unpaid  money,  or  was 
insolyent  or  likely  to  become  so,  or  unable  or  unwilling  to  reqwud  to  any 
Just  claim  or  demand  against  the  defendant,  or  that  there  was  any  dan- 
ger that  the  money,  when  collected  by  the  defendant,  would  be  mis- 
appropriated, squandered,  or  lost,  fsils  to  state  a  cause  of  aetSoo. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County. 
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The  facta  are  stated  in  the  opinioiL 

Eunsdker,  Britt  £  Ooodrich,  for  Appellant 

The  complaint  sets  forth  a  partnership  between  plain- 
tiff and  defendant;  a  dissolution;  the  existence  of  unset- 
tled accounts,  and  a  balance  in  favor  of  the  plaintiff;  and 
demands  an  accounting  and  a  judgment  for  the  balance, 
and  therefore  shows  a  good  cause  of  action.  {Ludington 
V.  Taft,  10  Barb.  447;  Cardin  v.  Donegan,  15  Kan.  495.) 
If  it  be  contended  that  the  plaintiff  is  or  was  not  a  part- 
ner of  defendant,  and  therefore  cannot  sue,  we  reply  that 
if  the  assignee  of  a  partner,  who  seeks  to  enforce  no 
right  of  the  firm,  but  alleges  a  dissolution  of  the  partner- 
ship, asks  for  the  share  of  the  profits  to  which  he  as  as- 
signee is  entitled,  it  will  be  decreed  to  him.  (Matthewson 
V.  Clarke,  6  How.  122;  Still  v.  Focke,  66  Tex.  715;  Marx 
V.  Ooodncmgh,  16  Or.  26;  Strong  v.  Clawson,  5  Gilm.  347.) 
After  dissolution,  either  party  has  the  power  to  compel 
an  adjustment  of  all  the  business  of  the  firm.  (Ligare 
V.  Peacock,  109  111.  101;  Oates  v.  Fraser,  6  Brad.  App. 
229;  Miller  v.  Brigham,  60  Cal.  615.)  In  the  absence  of 
an  express  agreement  to  the  contrary,  one  partner  has 
the  same  rights  in  the  management  of  the  partnership 
business  as  the  other;  and  unless  it  clearly  appears  from 
the  terms  of  the  partnership  contract  that  plaintiff  was 
to  be  excluded  from  participation  in  the  collection  of 
the  debts  due  the  partnership,  the  court  erred  in  its 
ruling.  (1  EwelFs  Lindley  on  Partnership,  2d  ed.,  p. 
801.) 

Ltice  (6  McDonald,  for  Bespondent 

The  interest  of  Haskins  and  Schulenberg  was  joint, 
and  therefore  Haskins  should  have  been  joined  as  a 
party  plaintiff,  or  if  his  consent  to  be  joined  as  plaintiff 
could  not  have  been  obtained,  he  should  have  been  made  a 
defendant  (Code  Civ.  Proc,  sec.  382.)  The  defendant 
fontracted  and  dealt  with  Haskins  and  Schulenberg 
jnintlv,  as  one  party  in  fact,  and  is  entitled  to  have  th© 
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rights  of  both  settled  in  and  determined  by  one  action* 
The  law  will  not  tolerate  a  division  of  a  joint  right  of 
action  into  several  actions.  (Nightingale  v.  Scannell,  6 
CaL  507 ;  65  Am.  Dec.  625.)  And  one  without  whose 
presence  in  an  action  no  complete  determination  of  the 
subject  thereof  can  be  had  must  be  made  a  party  to  it. 
(Code  Civ.  Proc.,  sec.  889;  Harrison  y.  McCormich,  69 
CaL  616,  621;  O'Connor  v.  Irvine,  74  CaL  435,  436,  442.) 

Belohsb,  C. — ^It  is  alleged  in  the  complaint  in  this 
case  that  at  all  the  times  mentioned  therein,  both  the 
plaintiff  and  defendant  were  corporations,  organized 
under  the  laws  of  this  state;  and  that  in  1889,  A.  Has- 
kins  and  A.  R.  Schulenberg  made  and  entered  into  a 
certain  contract  of  copartnership  with  the  defendant,  a 
copy  of  which  is  set  out  and  marked  "Exhibit  A." 

This  contract  was  to  the  effect  that  Haskins  and  Schu- 
lenberg would  use  their  best  endeavors  to  secure  from 
the  city  of  San  Diego  contracts  for  bituminous  rock 
street  pavements  in  that  city,  and  in  the  event  of  ob- 
taining any  such  contracts,  would  immediately  assign 
and  transfer  the  same  to  the  defendant;  that  upon  such 
contracts  being  secured  and  assigned,  the  work  therein 
provided  for  should  be  done  by  Haskins  and  Schulen- 
berg and  the  defendant  as  partners;  that  the  defendant, 
at  its  own  expense,  would  appoint  a  book-keeper,  who 
should  keep  all  accounts,  pay  all  bills,  and  collect  all 
moneys  belonging  to  the  copartnership;  and  that  the 
profits  arising  from  the  work  should  be  equally  divided, 
one  half  to  Haskins  and  Schulenberg,  and  the  other  hall 
to  the  defendant 

It  is  then  alleged  that  in  pursuance  of  the  terms  of  the 
said  contract  of  copartnership,  Schulenberg,  on  behalf 
of  Haskins  and  himself,  procured  from  the  city  of  San 
Diego,  in  December,  1889,  a  contract  for  the  paving  and 
curbing  of  Sixth  Street  in  said  city,  and  assigned  the 
same  to  the  defendant;  that  the  work  provided  for  was 
done  as  agreed,  and  was  completed  and  accepted  by  the 
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city  on  or  about  July  25,  1890,  the  said  partnership  being 
in  effect  thereby  dissolved;  that  the  total  value  of  the 
work  performed  under  the  contract  amounted  to  the 
sum  of  $51,680.72;  that  in  January,  1891,  Schulenberg 
assigned  and  transferred  all  his  interest  and  claim  in 
and  to  the  said  contract,  and  the  profits  arising  there- 
from, to  the  plaintiff;  ^%at  no  settlement  of  the  copart- 
nership accounts  has  ever  been  made  between  plaintiff 
and  defendant,  nor  between  Haskins  and  Schulenberg 
and  defendant,  nor  between  said  Haskins  or  said  Schu- 
lenberg and  defendant,  though  plaintiff  has  requested 
and  demanded  a  final  settlement  of  defendant  with  re- 
spect thereto,  which  defendant  has  refused,  except  on 
terms  unjust  and  unfair  to  plaintiff,  and  not  in  accord- 
ance with  said  contract";  that  plaintiff  is  informed  and 
believes  that  upon  a  true  and  just  settlement  of  said  ac- 
counts a  large  simi  of  money,  to  v^it,  about  fifteen  thou- 
sand dollars,  would  be  due  from  defendant  to  plaintiff; 
and  that  according  to  plaintiff's  information  and  belief, 
there  is  outstanding  and  due  from  various  persons  to 
said  copartnership  concern  about  nineteen  thousand 
dollars;  and  that  defendant,  assuming  that  it  has  the 
sole  and  exclusive  right  to  collect  the  outstanding  claims, 
at  such  times  and  in  such  manner  as  suits  its  conve- 
nience, and  to  postpone  the  settlement  of  the  partner- 
ship accounts  between  it  and  plaintiff  until  said  out- 
standing accounts  are  all  collected,  refuses  to  make  any 
settlement  with  plaintiff,  though  requested  so  to  do. 

And  the  prayer  is  for  an  accounting,  for  the  appoint- 
ment of  a  receiver  to  collect  the  outstanding  demands, 
and  for  judgment,  etc 

The  defendant  demurred  to  the  complaint,  on  the 
grounds, — 1.  That  there  was  a  defect  of  parties  plain- 
tiff, in  that  A.  Haskins  was  a  necessary  party  to  the 
complete  determination  of  the  several  matters  and  things 
complained  of;  and  2.  That  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  court  sustained  the  demurrer,  and,  the  plaintiff 
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declining  to  amend,  gave  judgment  for  the  defenduiit, 
from  which  plaintiff  appeab. 

1.  It  is  clear,  we  think,  that  the  demurrer  was  prajh 
erly  sustained  upon  the  first  ground  specified  therein. 
It  appears  that  Haskins  and  Schulenberg  were  partners 
with  defendant  in  the  street-paving  contract,  and  were 
jointly  interested  with  defendant  in  the  profits  arising 
therefrom.  The  plaintiff,  by  the  assignment,  succeeded 
only  to  Schulenberg's  interest  in  these  profits,  and  was 
thereafter  jointly  interested  in  them  with  Haskins.  N'o 
settlement  of  the  partnership  matters  had  ever  been 
made  between  any  of  the  parties.  It  is  apparent,  there- 
fore, that  no  complete  dejtermination  of  the  controversy 
could  be  had  without  the  presence  of  Haskins.  This 
being  so,  he  was  a  necessary  party,  and  should  have 
been  brought  in.  (Code  Civ.  Proc.,  sec  389;  Harrison 
V.  McCormich,  69  Cal.  620,  621.)  If  his  consent  to  be 
joined  as  plaintiff  could  not  be  obtained,  then  he  should 
have  been  made  a  defendant,  the  reason  therefor  being 
stated  in  the  complaint    (Code  Civ.  Proc.,  sec  382.) 

2.  We  also  think  that  the  demurrer  was  properly  sus- 
tained upon  the  second  ground  specified.  It  appears 
that  it  was  expressly  stipulated  in  the  agreement  made 
between  Haskins  and  Schulenberg  and  the  defendant, 
that  the  defendant  should  appoint  a  book-keeper,  who 
should  collect  all  moneys  becoming  due  under  the  con- 
tract with  the  city,  and  that  the  sum  of  about  nineteen 
thousand  dollars  remained  uncollected  when  this  action 
was  commenced.  It  is  not  averred  that  the  defendant 
had  failed  to  perform  any  of  the  conditions  of  the  agree- 
ment to  be  performed  on  its  part,  or  that  it  was  neglect- 
ing or  refusing  to  collect  the  unpaid  money,  or  that  it 
was  insolvent  or  likely  to  become  so,  or  unable  or  un- 
willing to  respond  to  any  just  claim  or  demand  against 
it,  or  that  there  was  any  danger  that  the  money,  when 
collected  by  defendant,  would  be  by  it  misappropriated, 
squandered,  or  lost  Under  these  circumstances,  we  fail 
to  see  bow  any  right  of  action  had  arisen  in  favor  of  the 
plaintiff  when  this  action  was  instituted,  ^  . 
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We  advise,  therefore,  that  the  judgment  be  affirmed. 

Yaxouxf,  0.,  and  Haynbs,  0.,  concurred. 

Per  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  is  affirmed. 

Patkb80K^  J.,  Harrtbon,  J.y  Qabouttb,  J. 


,  [No.  14«19.    Department  One.  — Julj  11.  1892.] 

FRANK  K  TOWNSEND,  Appeixaht,  v.  J.  Q.  TUFTS 
ST  aIm,  Bespondbnts. 

VttrOOB    AND    PUBCBASBB  —  ACTION    TO    RBCOVBB    PUBCHASn-MOMlT    PAID  — 
TIMB  OW   B88B1ICB  —  PLBAOINO  —  INSUVFICIBNT   COHPLAINT  —  WANT   6V 

PiBroBMANca  BT  Plaintiw.  —  A  complaint  by  a  purchaaer  to  recoyer 
mftney  paid  upon  a  contract  for  the  purchase  of  land,  which  alleges  tnat 
hf  the  terms  of  the  contract  the  sum  sned  for  was  to  be  paid  do^n,  and 
the  remainder  of  the  purchase-money  was  to  be  paid  In  installments,  nnd 
that  upon  the  payment  of  the  last  installment  the  rendor  was  to  execute 
a  deed  of  the  land ;  that  time  was  made  the  essence  of  the  contract  by  ex- 
press terms ;  and  that  at  the  maturity  of  the  contract  the  yendors  failed 
and  refused  to  execute  a  deed ;  but  which  does  not  allege  a  payment  of 
any  deferred  Installment,  or  a  tender  of  performance,  or  an  excuse  for 
a  failure  to  make  the  tender,  or  any  rescission  of  the  contract,  —  does 
not  state  a  cause  of  action. 
Yd.  —  Mutual  Nbglbct  to  PaBroBM  —  Rbbcibbion  —  Fibbt  Bbbach  bt 
PuBCHABBB  —  Tbndbb  AND  Dbmand  OF  CONyBTANCB. — The  mere  ne- 
glect of  both  parties  to  such  contract  to  perform  the  contract  on  the  day 
fixed  for  its  performance  could  not,  without  anything  more,  operate 
as  a  rescission  thereof ;  and  when  the  complaint  shows  a  first  breach  of 
the  contract  on  the  part  of  the  purchaser,  by  failure  to  pay  the  first  de- 
ferred payment  a  full  year  before  the  yendors  were  required  to  conyey, 
a  full  tender  on  his  part  of  the  remainder  of  the  purchase-money  due, 
and  a  demand  for  a  deed,  is  essential  to  a  recoyery  of  the  purchase- 
money  paid,  and  it  is  not  enough  to  allege  a  refusal  of  the  yendors  to 
make  and  tender  a  deed  at  the  date  fixed  for  conyeyance. 

Appbai.  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion. 

Jones  &  Carlton,  and  R,  L.  Horton,  for  Appellant 

When   the   respondents   failed,    on    the   sixth    daj    of 

ZOV.  OAlfc— 17  /^^  I 
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March,  1890,  to  make  and  tender  appellant  a  deed  to  the 
premises  described  in  the  complaint,  as  they  had  bound 
themselves  to  do  in  their  several  contracts,  then  the  con- 
tracts ceased  to  exist,  and  no  recovery  could  be  had  on 
them  by  any  of  the  parties  thereto.  The  several  sums 
paid  thereon  was  money  had  and  received  by  respond- 
ents for  the  use  and  benefit  of  appellant,  and  subject  to 
be  recovered  by  him.  (Cleary  v.  Folger,  84  CaL  316;  18 
Am.  St  Rep.  187;  Drew  v.  Pedlar,  87  CaL  443;  22  Am. 
St  Eep.  257;  White  v.  Buell,  90  Cal.  177.) 

Albert  M.  Stephens,  for  Eespondents. 

Time  was  made  of  the  essence  of  the  contract  The 
second  installment  of  the  purchase-money  was  not  paid 
nor  tendered  by  the  purchaser.  Covenants  to  pay  in- 
stallments are  independent  The  vendor  is  und^  no 
obligation  to  do  any  act  at  maturity  of  the  intermediate 
installment  The  purchaser  must  then  pay.  {Hill  v. 
Origsby,  36  Cal.  656;  iiourfee  v.  McLaughlin,  38  CaL  200.) 
Time  being  of  the  essence  of  the  contract,  and  the  pur- 
chaser having  failed  to  tender  or  pay  the  intermediate 
installment,  he  has  himself  broken  the  agreement  by  his 
own  act,  and  cannot,  of  course,  recover.  The  payment 
of  the  intermediate  installment  was  a  condition  prece- 
dent, without  the  fulfillment  o{  which  the  vendee  could 
have  no  rights.  (Civ.  Code,  a^c  1439.)  If  the  covenants 
were  even  dependent,  the  plaintiff  could  not  recover  any- 
thing without  offer  of  performance.  (Dennis  v.  Strass- 
burger,  89  CaL  583 ;  Newton  v.  Hull,  90  CaL  487 ;  Civ. 
Code,  sec.  1437.) 

Haynes^  C.  —  Defendants  demurred  to  the  complaint, 
the  demurrer  was  sustained,  and  the  plaintiff  having  de- 
clined to  amend,  judgment  passed  for  defendants;  from 
which  judgment  the  plaintiff  appeals. 

The  facts  alleged  in  the  complaint  are,  that  on  March 
6,  1888,  the  defendants  entered  into  a  contract  with  one 
Parkovitch,  whereby  they  agreed  to  sell,  and  said  Parko- 
vitch  agreed  to  buy,  a  certain  parcel  of  land  for  the  sum 
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of  two  thousand  four  hundred  dollars,  of  which  sum 
one  third  was  paid  down,  and  the  remaining  two  thirds 
was  agreed  to  he  paid  in  two  equal  annual  payments, 
the  last  of  which  fell  due  March  6,  1890;  "at  which 
time,"  the  complaint  alleges,  "by  the  terms  of  which 
agreement,  defendants  were  to  execute  and  deliver  to 
said  Parkovitch  or  his  assigns  a  good  and  sufficient  deed 
of  grant,  bargain,  and  sale,  conveying  to  him  or  his  as- 
signs the  title  to  said  land." 

The  complaint  further  alleges  that  time  was  made  the 
essence  of  the  contract  by  express  terms;  that  on  March 
28,  1889,  Parkovitch  assigned  said  contract,  and  all  sums 
of  money  paid  thereon,  to  the  plaintiff,  of  all  which  de- 
fendants had  notice;  that  at  the  maturity  of  the  contract 
defendants  failed  and  refused,  and  ever  since  have  failed 
and  refused,  to  convey;  that  neither  plaintiff  nor  Parko- 
vitch have  ever  been  in  possession  (the  lands  being  va- 
cant and  unoccupied),  and  that  the  defendants  have  not 
paid  to  plaintiff  any  part  of  the  eight  hundred  dollars  so 
received  by  them. 

The  complaint  contains  no  allegation  of  the  payment, 
nor  of  any  tender  or  offer  to  pay  either  of  the  deferred 
payments,  nor  of  any  demand  for  a  deed  of  conveyance, 
nor  of  any  inability  to  convey,  nor  of  any  rescission, 
mutual  or  otherwise,  of  the  contract,  unless  the  failure 
of  the  defendants  to  make  and  tender  a  deed  to  the  plain- 
tiff on  the  sixth  day  of  March,  1890  (that  being  the  day 
specified  in  the  contract  for  the  payment  of  the  last  in- 
stallment of  the  purchase-money  and  for  the  conveyance 
of  the  land),  should  be  held  to  operate  as  a  rescission  or 
termination  of  the  contract ;  and  this  is  the  sole  ground 
upon  which  appellant  seeks  to  reverse  the  judgment 

The  appellant  contends  that  by  the  failure  of  defend- 
ants to  tender  a  deed  on  that  day  the  contract  ceased  to 
exist,  and  that  thereupon  he  became  entitled  to  recover 
back  the  money  paid ;  and  cites  Cleary  v.  Folger,  84  Cal. 
316 ;  18  Am.  St.  Rep.  187 ;  Drew  v.  Pedlar,  87  Cal.  443 ;  22 
Am.  St  Kep.  257 ;  and  White  v.  Buell,  90  Cal.  177. 

The   last   two    cases    cited    are    clearly    distinguishable 
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from  the  case  under  oonsideratioiL  In  Drew  y.  Pedlar, 
87  CaL  448,  22  Am.  St  Bep.  257,  the  plaintiff  paid 
one  thousand  dollars  upon  the  execution  of  the  agree- 
ment, but  failed  to  pay  the  seven  thousand  five  hundred 
dollars  when  the  same  became  due,  and  never  offered  to 
pay  the  same  until  about  ten  months  after  maturity, 
when  he  tendered  full  payment,  and  demanded  a  deed 
for  the  land.  The  defendants  then  refused  to  accept 
payment  or  to  execute  a  deed,  and  also  refused  to  refund 
the  one  thousand  dollars  paid,  and  elected  to  rescind  the 
agreement  Thereupon  the  plaintiff  brought  suit  to  re- 
cover the  one  thousand  dollars,  and  alleged  in  his  com- 
plaint the  facts  above  stated,  as  well  as  a  portion  of  the 
contract  which  provided  that  upon  his  failure  to  make 
the  deferred  payment  the  defendant  should  be  released 
from  all  obligation  to  convey,  and  all  money  paid  thereon 
should  be  as  liquidated  damages  for  plaintiff's  non-ful- 
fillment of  the  contract  Under  these  circumstances,  this 
court  held  that  the  plaintiff  was  entitled  to  recover  the 
one  thousand  dollars  paid  by  him,  less  such  actual  dam- 
ages as  the  defendants  might  have  sustained  by  plain- 
tiff's breach  of  the  contract,  if  such  damages  had  been 
pleaded,  following  in  this  respect  Cleary  v.  Polger,  84  Cat. 
816;  18  Am.  St  Eep.  187.  In  Drew  v.  Pedlar,  87  Cal. 
448,  22  Am.  St  Eep.  257,  it  must  be  observed  there  was 
a  tender  by  the  plaintiff,  a  demand  for  a  deed,  and  an 
express  rescission  of  the  contract  by  the  defendant,  as 
wns  his  right  under  the  terms  of  the  contract,  and  that 
the  plaintiff  acquiesced  in  the  rescission  by  bringing  his 
suit  In  the  case  at  bar,  however,  there  was  no  tender 
of  payment  or  demand  for  a  deed,  and  hence  the  de- 
fendants .were  not  called  upon  to  elect  whether  they 
would  insist  upon  performance,  as  they  might  have  done 
under  the  authority  of  Wilcoxson  v.  Stitt,  65  CaL  596,  52 
Am.  Rep.  310,  Smith  v.  Mohn,  87  Cal.  489,  and  Banbury 
V.  Arnold,  91  Cal.  606 ;  and  that  being  true,  the  mere  ne- 
glect of  both  parties  to  perform  the  contract  on  the  day 
fixed  for  its  performance  could  not,  without  anything 
more,  operate  as  a  rescission.     The  complaint,  it  is  true, 
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allies  that  defendants  ^^failed  and  refused"  to  execute 
to  plaintiff  a  deed;  but  in  the  absence  of  an  allegation 
of  tender  of  the  purchase-money  and  demand  for  a  deed, 
this  allegation  must  be  read  in  the  light  of  the  terms  of 
the  contract^  which  does  not  make  the  execution  and  de- 
livery of  the  deed  a  condition  precedent  to  the  payment 
of  the  last  installment  of  the  purchase-money,  but  does 
fix  the  time  for  the  execution  of  the  deed  at  the  time 
fixed  for  such  final  payment 

Under  the  well-settled  authorities,  the  plaintiff,  under 
the  terms  of  this  contract,  must  have  tendered  perform- 
ance, and  alleged  such  tender,  to  enable  him  to  maintain 
his  action,  unless  he  could  excuse  his  failure  to  make 
the  tender  by  alleging  his  ability  and  readiness  to  pay, 
and  that  the  tender  was  not  made  because  of  defendants' 
refusal  to  perform  on  their  part.  Besides,  in  the  ab- 
sence of  an  allegation  that  the  first  deferred  payment 
had  been  made,  the  plaintiff  having  specified,  and  seek- 
ing to  recover,  only  the  payment  made  at  the  date  of  the 
contract,  the  complaint  shows  a  breach  of  the  contract 
on  his  part  a  full  year  before  defendants  were  required 
to  convey. 

In  White  v.  BueU,  90  CaL  177,  cited  by  counsel,  the 
purchaser  had  the  right,  under  the  contract,  to  termi- 
nate it  by  forfeiting  the  first  payment  of  one  thousand 
dollars,  his  failure  to  pay  either  the  first  or  second  de- 
ferred payments  operating,  by  the  express  terms  of  the 
contract,  as  a  termination  of  it,  the  penalty  therefor 
being  the  forfeiture  of  the  payment  made  at  the  date  of 
the  contract  only,  and  not  of  the  subsequent  payment, 
which  he  was  permitted  to  recover  back. 

Cleary  v.  Folger,  84  Cal.  316,  18  Am.  St  Eep.  187,  also 
cited  by  counsel  for  appellant,  has  been  overruled  upon 
the  point  to  which  it  is  cited  in  Newton  v.  Hull,  90  Cal 
487. 

The  complaint  contains  four  counts,  or  causes  of  ac- 
tion, each  upon  a  separate  contract,  but  as  all  are  stated 
in  the  same  terms  and  allege  the  same  facts,  it  is  not 
necessary  to  notice  them  further. 
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For  the  reasons  above  given,  we  advise  that  the  judg- 
ment be  affirmed. 

Vanolibp,  0.,  and  Beloheb^  0.,  concurred. 

For  the  reasons  given  in  the  forgoing  opinion,   the 
judgment  is  affirmed. 

Patsbson^  J.,  HABBisoifr^  J.,  Gabouttb^  J. 


[No.  14707.     Department  One.  — July  12»  1892.] 

W.  J.  BEOWN,  Appellant,  v.  K  F.   O'NEAL,  Rb- 

SPONDENT. 

Statuti  of  FBA.UD8  —  Salb  OF  Pbbsonal  Pbopibtt  Owkwd  in  CO/riNAMCT 
—  Changs  of  Possbssion.  —  Although  the  statute  of  frauds  is  not  appll- 
capable  to  a  sale  by  a  Joint  owner  or  co-tenant  of  personal  property  of  his 
interest  to  a  third  party,  where  his  co-owner  has  ezclusiye  possession, 
yet  where  one  of  the  co-owners  of  personal  property,  who  is  in  the  sole 
possession  thereof,  sells  his  interest  therein  to  a  third  party,  there  must 
be  an  immediate  delivery,  followed  by  an  actual  and  continued  change  ' 
of  possession,  as  required  by  section  8440  of  the  Clyil  Code,  or  the  sale 
will  be  void  as  to  his  creditors. 

Id.  —  Fjuddoucnt  Thansfbbs  —  Attachmbnt  by  Sdbsbqdbnt  Cbbditob  — 
Considbbation  —  Ck>0D  Faith.  —  A  transfer  of  personal  property  which 
is  not  accompanied  by  an  immediate  deliyery,  and  followed  by  an  actual 
and  continued  change  of  possession,  is  fraudulent  and  void  as  against  the 
claim  of  any  creditor  who  Is  such  creditor  during  any  of  the  time  the 
person  making  the  transfer  remains  in  possession,  and  such  creditor  may 
cause  the  property  to  be  seized  in  the  same  manner  as  he  might  haye 
done  had  there  been  no  attempted  transfer  by  the  debtor.  The  consid- 
eration paid  by  the  purchaser  or  the  good  faith  of  the  transaction  can- 
not be  inquired  into  for  the  purpose  of  eyadlng  the  force  and  effect  of 
the  law  declaring  such  transfer  fraudulent  and  void. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County. 

The  facts  are  stated  in  the  opinion. 

J.  M.  Wilcoxson,  and  WilcoxsondBovldin,  for  Appellant. 

The  court  erred  in  holding  that  the  sale  of  R.  S.  Brown 
to  plaintiff  was  within  section  3440  of  the  Civil  Code,  or 
the  statute  of  frauds,  and  void.      The  possession  of  Tay- 
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lor  was  the  possession  of  plaintiff,  and  from  the  time 
of  the  sale,  the  property  was  in  Taylor's  possession,  and 
the  possession  of  one  joint  tenant  being  the  possession 
of  the  other,  the  plaintiff  at  all  times  after  the  transfer 
was  in  the  possession  of  the  horse.  (Freeman  on  Co- 
tenancy, sec  219;  Freeman  on  Executions,  sec.  153; 
Walling  v.  Miller,  15  Cal.  38.)  The  Bank  of  San  Luis 
Obispo  was  not  a  creditor  until  over  a  year  subsequent 
to  the  sale  to  plaintiff,  and  consequently  is  not  in  a  posi- 
tion to  attack  the  sale.  (See  Horn  v.  Vol.  W.  Co,,  13 
Cal.  62,  72;  73  Am.  Dec.  569.)  The  judgment,  upon  the 
findings,  should  have  been  for  the  plaintiff.  The  sale 
was  bona  fide,  for  value  given,  and  such  possession  trans- 
ferred as  the  nature  of  the  property  would  admit  of;  and 
the  title  vested  in  the  vendee  on  February  5,  1890,  more 
than  a  year  before  the  indebtedness  accrued  upon  which 
it  was  attached.     (Williams  v.  Lerch,  56  Cal.  330.) 

Oraves  S  Graves,  for  Bespondent 

The  rule  that  a  tenant  in  common  of  personalty  may 
Bell  his  interest,  and  the  vendee  will  acquire  a  good  title, 
as  against  creditors  of  the  vendor,  without  delivery  of  pos- 
session, does  not  apply  to  cases  where  the  tenant  in  com- 
mon, as  in  this  case,  is  in  the  sole  possession.  (Freeman 
on  Executions,  sec  153 ;  Freeman  on  Cotenancy,  sec.  167 ; 
Brown  v.  Oraham,  24  HI.  630.)  Where  a  co-owner  sells 
to  a  third  person  his  interest  in  the  common  property, 
there  must  be  an  immediate  delivery  and  continued 
change  of  possession,  as  required  by  section  3440  of 
the  Civil  Code,  or  the  sale  will  be  void  as  to  creditors. 
(NeweU  v.  Desmond,  63  Cal.  243.)  Owners  in  common  of 
personal  property  have  each  an  independent,  though 
undivided,  interest  therein,  and  are  equally  entitled  to 
possession,  and  each  has  the  right  to  dispose  of  his  own 
undivided  share  without  the  consent  of  the  other.  In 
case  of  a  sale  by  co-owner,  the  vendee  becomes  a  ten- 
ant in  common  with  the  other,  and  if  he  has  actual  pos- 
session, has  a  right  to  maintain  that  possession  against 
the  other.    (SchouJftT  on  Pft^sonal  Property,   196,   197.) 
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Appellant's  propoeitioi^  that  the  Bank  of  San  Luis 
Obispo  was  not  a  creditor  of  the  vendor  until  over  a  jear 
subsequent  to  the  sale^  makes  no  difference,  for  section 
3440  of  the  Civil  Code  "denounces  as  fraudulent  and 
void,  as  against  the  claims  of  a  creditor  who  is  such 
creditor  during  any  of  the  time  that  the  person  who 
made  the  transfer  remains  in  possession,  after  a  transfer 
which  is  not  accompanied  bj  an  inunediate  delivery,  and 
followed  by  an  actual  and  continued  change  of  posses- 
sion." (See  Watson  v.  Bodgers,  68  CaL  401 ;  Edwards  v. 
Sonoma  Valley,  69  CaL  148.) 

Belohbs,  C.  — ^This  is  an  action  to  recover  possessioisi 
of  a  horse,  alleged  to  have  been  wrongfully  taken  by  the 
defendant  from  the  plaintiff,  or  in  case  delivery  cannot 
be  had,  for  the  value  of  plaintiff's  one-half  interest  in 
the  animal,  and  damages  for  its  detention. 

The  facts  of  the  case,  as  found  by  the  court  below,  are 
substantially  as  follows: — 

On  February  6,  1890,  R.  S.  Brown  and  W.  H.  Taylor 
were  the  joint  owners  of  a  stallion,  each  owning  a  half 
interest.  Taylor  was  an  invalid,  and  Brown,  by  agree 
ment  between  them,  had  possession  of  the  animal,  and 
was  to  manage  him  during  the  breeding  season  of  that 
year,  lasting  from  February  Ist  to  July  15th,  and  after 
paying  all  expenses,  divide  equally  the  proceeds  arising 
from  his  services. 

On  the  day  named  Brown  sold,  and  by  bill  of  sale  con- 
veyed, all  his  interest  in  the  stallion  to  W.  J.  Brown,  the 
plaintiff,  for  the  sum  of  $660,  which  sum  was  paid  by 
plaintiff  at  the  time.  Taylor  was  spoken  to  about  the  sale 
at  the  time  it  was  made,  and  refused  to  give  his  consent 
thereto  unless  the  seller  should  retain  possession  of  the 
stallion.  Plaintiff  consented  to  this  arrangement,  and  the 
horse  remained  in  possession  of  K.  S.  Brown  until  about 
February  1,  1891,  when  Taylor,  plaintiff,  and  R  S.  Brown 
entered  into  a  new  agreement,  whereby  the  latter  was  to 
have  the  possession,  control,  and  management  of  the 
ftallion  during  the  breeding  season  of  that  year,  and  pav 
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all  expenses  of  his  keepings  care,  and  management,  and 
receive  one  third  of  the  proceeds  derived  from  his  ser- 
vices, and  the  other  two  thirds  of  the  proceeds  were  to 
be  equally  divided  between  Taylor  and  the  plaintiff. 

On  March  16,  1891,  R  S.  Brown  and  P.  W.  Murphy, 
jointly  executed  their  promissory  note  to  the  Bank  of  San 
Luis  Obispo  for  the  sum  of  $1,057.30,  due  one  day  after 
date.  On  April  7,  1891,  the  note  not  being  paid,  the 
bank  commenced  an  action  thereon  in  the  superior 
court  of  San  Luis  Obispo  County,  and  took  out  a  writ  of 
attachment  The  writ  was  placed  in  the  hands  of  the 
defendant,  who  was  then  the  sheriff  of  the  county,  and 
under  it  he  as  such  sheriff  levied  upon,  seized,  and  took 
into  his  possession  the  said  stallion. 

The  value  of  the  stallion  was  three  thousand  dollars, 
and  the  levy  of  the  attachment  upon  him,  as  aforesaid, 
constitutes  the  taking  alleged  in  the  complaint 

The  plaintiff  demanded  the  return  of  the  animal  to 
himself,  and  his  demand  being  refused,  he  commenced 
this  action  on  April  10,  1891. 

Upon  these  facts  the  court  below  gave  judgment  for 
the  defendant,  and  the  plaintiff  appeals  on  the  judgment 
rolL 

The  first  question  presented  for  decision  is,  was  the 
sale  void,  as  against  the  creditors  of  the  seller,  under  the 
provisions  of  section  8440  of  the  Civil  Code?  That  sec- 
tion is  as  follows: — 

"Every  transfer  of  personal  property  ....  is  con- 
clusively presumed,  if  made  by  a  person  having  at  the 
time  the  possession  or  control  of  the  property,  and  not 
accompanied  by  an  immediate  delivery,  and  followed 
by  an  actual  and  continued  change  of  possession  of  the 
things  transferred,  to  be  fraudulent,  and  therefore  void, 
against  those  who  are  his  creditors  while  he  remains  in 
possession,"  etc. 

Appellant  contends  that  this  section  has  no  applica- 
tion to  the  case,  for  the  reason  that  "the  property  sold — 
an  undivided  interest  in  a  stallion — ^was  not  capable  of 
delivery*';  and  as  the  other  joint  owner  objected/-and  rof 


266  Beown  v.  O'Nbal.  [95  CaL 

fused  to  consent  to  a  change  of  possession  of  the  animal, 
no  actual  change  was  necessary.  ^'In  other  words,''  he 
says,  'Oiis  position  is  that  the  possession  of  Taylor  was 
the  possession  of  plaintiff,  and  that  from  the  time  of 
the  sale  the  property  was  in  Taylor's  possession;  and  the 
possession  of  one  joint  tenant  being  the  possession  of 
the  other^  that  plaintiff  at  all  times  after  the  transfer  was 
in  possession  of  the  horse." 

If  Taylor  had  sold  his  interest  in  the  horse,  and  one 
of  his  creditors  had  afterwards  taken  it  under  attach- 
ment, the  rule  invoked  would  have  been  applicable,  but 
it  is  not  applicable  to  the  facts  shown  here.  The  law 
on  this  subject  is  stated  in  Freeman  on  Cotenancy,  sec. 
167,  as  follows:  "If  A  and  B  together  own  personal 
property  of  which  A  is  in  actual  possession,  and  B  sell 
his  moiety  to  C,  the  possession  of  A  immediately  be- 
comes the  possession  of  C  also.  Therefore,  being  at 
once,  by  presumption  and  construction  of  law,  put  in 
possession  as  tenant  in  common  with  A,  it  is  not  neces- 
sary that  C  should  take  actual  possession  with  A  to  make 
his  purchase  good  under  the  statute  of  frauds,  as  against 
the  creditors  of  B.  If  A,  the  co-tenant  in  possession, 
had  sold  his  interest,  then  the  sale  should  have  been  fol- 
lowed by  an  actual  change  of  possession,  because  there 
was  no  co-tenant  whose  actual  possession  could  have 
operated  for  the  benefit  of  A's  vendee."  And  again,  in 
his  work  on  Executions,  sec  153,  the  same  author  says: 
^'If  the  co-tenant  selling  is  in  the  sole  possession,  he 
ought  to  give  possession  to  his  vendee ;  but  if  the  other 
cortenants  are  in  possession,  the  vendor  has  no  right 
to  take  it  from  them.  He  may,  therefore,  from  neces- 
sity, make  a  valid  sale  without  placing  the  property  in 
the  custody  of  his  vendee."  (And  see  Brown  v.  Oraham, 
24  m:  630,  and  Newell  v.  Desmond,  63  CaL  242.) 

The  law  being  as  above  stated  it  is  clear  that  judg- 
ment was  properly  entered  against  the  appellant,  unless 
his  second  contention  can  be  sustained.  The  contention 
is,  that  the  Bank  of  San  Luis  Obispo  was  not  a  creditor 
of  Brown  until  more  than  a  year  after  the  sale,  a|id  oon- 
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aequently  was  not  in  a  position  to  attack  the  sale.  And 
it  is  said:  ^Tbe  statute^  we  think,  visits  no  such  penalty 
upon  a  bona  fide  purchaser  as  to  declare  a  transfer  void 
as  to  subsequent  creditors." 

The  obvious  answer  to  this  position  is,  that  the  statute, 
section  8440  of  the  Civil  Code,  "denounces  the  transfer 
as  fraudulent  and  void,  as  against  the  claims  of  a  credi- 
tor who  is  such  creditor  during  any  of  the  time  that  the 
person  who  made  the  transfer  remains  in  possession, 
after  a  transfer  which  is  not  accompanied  by  an  imme- 
diate delivery,  and  followed  by  an  actual  and  continued 
change  of  possession.  Such  a  transfer  being  void  as  to 
the  creditor,  he  may  cause  the  property  to  be  seized  in 
the  same  manner  as  he  might  have  done  had  there  been 
no  attempted  transfer  by  the  debtor.*'  (Watson  v. 
Bodgers,  63  Cal.  401.)  The  law  is  so  written,  and  though 
it  may  sometimes  seem  to  work  a  hardship,  the  courts 
cannot  evade  its  force  and  efiPect  by  an  inquiry  into  the 
consideration  paid  by  the  purchaser,  or  the  good  faith  of 
the  transaction.     (Woods  v.  Bugbey,  29  Cal.  467.) 

It  results  that  the  judgment  should  be  affirmed,  and 
we  so  advise. 

Hathss,  0.,  and  Vanoijbf,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
jndgmesnt  is  affirmed. 

Oabottttb,  J.,  Hajeooson,  J.,  Patebson,  J. 
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[No.  14817.  Department  On^  — July  12,  1892.] 

ALISO  WATER  COMPAinr,   Appkliaht,  v.   H.   G, 
BAKER  BT  AL.,  Rbspondsntb. 

BMnrsNT  Domain  —  CoNDBMKATioir  or  Watib  Riohtb  —  Plbaoiito  —  Pub- 
uc  U8B  —  Supply  or  "Fabmxmg  Nbiohbobhood.^ — ^A  complaint  Id  an 
action  by  a  water  company  to  condemn  water  rlglits  and  a  strip  of  land, 
which  allegei  that  It  la  necessary  to  condemn  and  take  the  water  righu 
In  order  to  carry  oat  the  purpose  of  the  water  company  to  supply  s 
"farming  neighborhood/*  composed  of  land  riparian  to  the  creek,  with 
water  for  domestic  use  and  Irrigation,  but  which  does  not  otherwise 
show  whether  the  'farming  neighborhood**  1b  Inhabited,  not  only  falls 
to  show  that  the  use  for  which  condemnation  Is  sought  Is  a  public  use, 
but  shows  afflrmatlvely  that  it  Is  not. 

In. -^  **Nbiohbobbood"  —  Cokbtbuctioh  or  Plbadiicq.-— The  term  'Neigh- 
borhood" is  an  indefinite  phrase,  and  may  consist  of  but  two  houses 
upon  a  single  farm ;  and  as  the  pleading  must  be  construed  most  strongly 
against  the  pleader.  It  must  be  understood  that  the  farming  neighbor- 
hood to  be  benefited  consists  of  one  farm  only,  and  this  the  property  of 
the  plaintiff. 

Id.  —  Uncbbtain  Dbscbiption  or  Rights  to  bb  Condbmkbd  —  Spbcial 
DBicuBBBB.  —  A  complaint  in  an  action  to  condemn  water  rights,  which 
describes  them  generally  as  all  the  rights  of  each  of  the  defendants, 
whether  as  riparian  owners  or  acquired  by  appropriation,  adverse  use,  ot- 
prescription,  except  for  domestic  use  and  reasonable  Irrigation  of  their 
riparian  lands,  Is  uncertain  in  not  showing  definitely  what  water  rights 
are  proposed  to  be  condemned,  and  Is  insuffldent  as  sgainst  a  special 
demurrer. 


Appxal  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County. 

The  facts  are  stated  in  the  opinioiL 

/.  L.  Barker,  and  Thomas  McNuUa,  for  Appellant 

Wright  &  Day,  E.  W.  Bqaier,  and  B.  F.  Thomas,  for 
Respondents. 

Templb,  C. — ^This  appeal  is  from  a  judgment  against 
plaintiff  upon  demurrer. 

The  action  is  to  obtain,  by  condemnation,  certain 
water  rights,  and  a  strip  of  land  five  feet  wide  upon  a 
defined  line. 

It  is  alleged  that  plaintiff  is  a  corporation,  whose  object 
and  purpose  is  tc  take  water  from  Sycamore  creek  and 
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eafion,  and  to  use  and  distribute  the  same  in  supplying^ 
for  domestic  use  and  irrigation,  a  certain  farming  neigh- 
borhood, composed  of  land  riparian  to  said  creek;  that 
plaintiff  is  the  owner  and  in  possession  of  certain 
rights  in  the  waters  of  Sycamore  Creek,  said  rights  be- 
ing all  those  rights  appertaining  to  the  riparian  lands 
on  both  sides  of  said  creek,  within  certain  defined  limits. 

It  is  also  averred  that  each  of  the  defendants,  except 
Baker,  who  is  said  to  be  a  mortgagee  of  one  of  the  other 
defendants,  owns  a  tract  of  land,  also  riparian,  upon  both 
sides  of  said  creek;  that  to  carry  out  the  purpose  of  the 
plaintiff  to  supply  said  farming  neighborhood  with  water, 
it  is  necessary  that  plaintiff  appropriate,  condemn,  take, 
and  use  all  the  waters  of  Sycamore  Creek,  excepting  such 
quantity  or  portion  thereof  as  the  defendants  respectively 
have  or  may  have  the  right,  as  riparian  owners,  to  use  for 
domestic  purposes,  and  for  irrigation  of  their  lands  bor- 
dering on  and  riparian  to  said  creek ;  that  is  to  say,  that  it 
is  necessary  for  plaintiff  to  have  the  right  to  appropriate, 
condemn,  take,  and  use  every  right  of  said  defendants 
respectively  in  and  to  all  the  waters  of  said  creek,  whether 
acquired  by  appropriation,  adverse  use  and  possession, 
or  prescription,  as  owners  of  riparian  lands.  It  avers 
that  more  water  flows  in  the  creek  than  is  necessary  for 
the  reasonable  and  proper  use  of  said  defendants  as  ripa- 
rian owners  for  domestic  purposes,  and  the  irrigation  of 
said  riparian  lands;  but  plaintiff  is  unable  to  state  the 
quantity  of  water  which  flows  in  said  creek  in  excess  of 
that  which  is  required  by  said  defendants  for  domestic 
purposes,  and  irrigation  as  aforesaid,  or  the  quantity  that 
said  defendants  respectively  may  be  entitled  to  use  as 
riparian  owners  for  the  purposes  aforesaid. 

The  complaint  does  not  show  whether  the  "farming 
neighborhood,"  which  it  is  proposed  to  supply  with 
water,  is  inhabited,  except  by  the  use  of  the  term,  and 
the  statement  that  water  is  to  be  supplied  for  domestic 
purposes.  It  does  not  appear  that  it  is  composed  of  more 
than  one  farm,  and,  in  fact,  since  the  pleading  must  be 
taken    most    strongly    against    the    pleader,    it    must    be  i 
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understood  that  there  is  but  onc^  and  that  the  property 
of  plaintiff,  which  haa  certain  riparian  rights  in  the 
stream,  and  the  lands  of  the  farming  neighborhood  are 
also  said  to  be  riparian. 

The  term  ^Neighborhood"  is  an  indefinite  phrase,  and 
if  there  are  two  houses  upon  plaintiff's  farm,  it  would 
be  proper  to  call  it  a  neighborhood,  though  it  would  not 
be  a  public,  for  whose  use  property  can  be  condemned. 
It  seems  to  me,  therefore,  that  the  complaint  not  only 
fails  to  show  that  the  use  for  which  it  is  proposed  to 
condemn  the  property  is  a  public  use,  but  that  it  shows 
affirmatively  that  it  is  not 

But  this  point,  although  raised  by  the  demurrer,  is 
not  urged  by  respondents  here.  They  submit  the  ap- 
peal upon  the  proposition  that  the  complaint  is  uncer- 
tain in  this,  that  it  cannot  be  ascertained  from  it  what 
property  the  plaintiff  seeks  to  condemn,  what  water 
rights  it  proposes  to  purchase  from  the  defendants.  As 
shown  above,  the  description  is  all  the  rights  of  each  of 
the  defendants,  whether  as  riparian  owners  or  acquired 
by  appropriation,  adverse  use,  or  prescription,  except  for 
domestic  use  and  reasonable  irrigation  of  their  riparian 
lands.  One  reason  given  by  appellant's  counsel  for  the 
generality  of  the  description  is,  that  they  cannot  know 
what  rights  defendants  may  claim  by  adverse  use  or 
otherwise,  and  they  contend  that  defendants  must  de- 
scribe what  they  have  or  claim,  and  have  it  valued;  and 
they  must  necessarily  contend  further,  that  defendants 
would  be  estopped  from  hereafter  asserting  any  rights 
which  they  n^lect  to  set  out.  But  this  proceeding 
cannot  thus  be  converted  into  an  action  to  quiet  title. 

It  is  an  attempt  to  purchase  property  against  the  will 
of  the  owners,  and  for  that  purpose  to  have  a  value 
placed  upon  it  by  the  court  There  is  nothing  more 
obviously  essential  to  plaintiff's  case  than  a  sufficient 
description  of  that  which  it  proposes  thus  to  acquire. 
If  the  defendants  make  default,  the  plaintiff  must  still 
have  a  valuation  made,  and  tender  the  amount  to  the 
defendants    as    a    consideration    for    property    acquired 
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through  the  proceeding.  And  the  judgment,  which  can- 
not include  what  is  not  in  the  pleadings,  constitutes  its 
muniment  of  title.  If  it  has  sufficiently  descrihed  what 
it  wishes  to  take,  it  may  require  the  defendants  to  set 
out  the  extent  of  their  interest  in  that,  but  plaintiff  can- 
not put  upon  the  defendants  the  burden  of  determining 
what  or  how  much  the  plaintiff  requires  to  accomplish 
its  purpose.  What  it  seeks  here  are  certain  rights  in 
property,  and  it  should  specify  with  exactness  what  they 
are. 

It  appears  that  plaintiff's  land  is  below  the  land  of 
the  defendants.  If  it  were  to  divert  the  water  at  a  point 
below  the  defendants'  land,  the  excepted  rights,  which  it 
does  not  seek  to  condemn,  would  include  all  riparian 
rights  except  water  for  stock,  which  is  no  doubt  omitted 
from  the  exception  by  mere  oversight. 

There  would  then  be  nothing  to  condemn  except  such 
rights  as  were  held  by  adverse  use,  prescript,ion,  or  ap- 
propriation. And  the  complaint  would  contain  no  at- 
tempted description  of  the  property  which  the  plaintiff 
seeks  to  purchase. 

The  diversion  contemplated  seems  to  be  at  a  point 
above  the  land  of  defendants,  and  it  is  said  that  the 
plaintiff  proposes  to  take  the  riparian  right  to  have 
water  not  needed  for  the  excepted  uses  run  idly  by.  If 
this  were  a  sufficient  description  of  that  right, — and  I 
think  it  can  be  easily  shown  that  it  is  not, — ^there  would 
be  no  attempted  description  of  all  other  rights  of  the 
defendants,  which  nevertheless  in  such  general  language 
the  plaintiff  seeks  to  acquire.  There  is  nothing  upon 
which  the  judgment  of  the  court  could  be  invoked,  or  a 
question  propounded  to  a  witness  as  to  value. 

Conceding  that  rights  not  riparian  are  included  in  the 
general  description,  it  cannot  be  ascertained  from  the 
complaint  what  they  are,  and  as  against  the  special  de- 
murrer, the  pleading  is  insufficient 

The  defendants'  lands  are  not  included  within  the 
"farming  neighborhood,"  which  it  is  proposed  to  supply 
with   water.     Whether   by   such   a   proceeding   as  it   at-  , 
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tempted  here  water  rights  could  be  acquired  from  one 
set  of  riparian  owners  for  the  use  of  another  under  any 
possible  pleadings,  has  not  been  argued  and  is  not 
passed  upon. 

I  think  the  judgment  should  be  affirmed. 

FooTX^  0.,  and  Beixihxb,  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  tb* 
judgment  is  affirmed. 

Patsbson^  J.,  Hasioson^  J.,  Gabouttb,  J. 


CNa  1494B.     In  Bank.  — July  12,  1892.1 

E.  R  WOODWAED,  Pbtitionbb,  t;.  THE  SUPERIOR 
OOUET  OF  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO,  Rkspondbnt. 

fjomnov  —  SapAsATB  action  fob  Ditibiom  ow  Pibsonal  Pbofbbtt 
Yozo  — Obobb  or  Joint  Balb  —  BxFBNaa  of  Bbcbiybb.  —  Where  real 
•etate  and  personal  property  thereon  respectively  are  owned  by  different 
parties,  and  are  considered  and  disposed  of  by  the  court  in  two  separate 
and  independent  actions,  one  of  them  being  for  a  partition  of  the  real 
estate,  and  the  other  for  a  sale  of  the  personal  property  and  a  division 
of  the  proceeds,  the  court  has  no  power,  In  the  action  for  partition  of  tne 
real  estate,  to  link  the  two  properties  together  in  an  order  for  a  Joint 
sale,  or  by  such  order  to  render  the  owners  of  the  personal  property  an- 
swerable for  any  part  of  the  expense  incurred  by  a  receiver  in  presenrln^ 
the  real  estate,  and  such  order  of  sale  is  wholly  void. 

Id.^Obdbb  of  Balb  Void  Upon  Its  Facb  —  Pbohibition  not  Allowbd. 

—  Where  the  Invalidity  of  an  order  of  sale  of  property  appears  upon  Its 
face,  a  purchaser  of  the  property  takes  no  title,  and  the  owners  of  tli« 
property  are  therefore  not  injured  by  a  sale  as  to  warrant  the  Issa- 
ance  of  a  writ  of  prohibition  to  restrain  it 

Id.  —  Bbcbivbb  in  Pabtition  —  Jubisdiction  —  Erbob  of  Law  —  Qubbt. 

—  Whether  the  superior  court  has  poioer  to  appoint  a  receiver  In  an  ac- 
tion for  partition.  In  the  absence  of  facts  of  an  equitable  nature,  super- 
added to  the  facts  Justifying  partition,  or  whether  the  absence  of  such 
facts  does  not  affect  its  Jurisdiction  to  appoint  a  receiver,  discussed  but 
not  decided. 

Appuoation  to  the  Supreme  Court  for  a  writ  of  pro- 
hibition to  the  superior  court  of  the  city  and  county  of 
San  Francisco.  The  facts  are  stated  in  the  opinion  of 
the  court* 
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Wilson  &  Wilson,  and  Estee,  Wilson  &  McCutcheen,  for 
Petitioner. 

Dunne  <&  McPiJee,  for  Bespondent 

Patssson,  J, — ^ThiB  is  an  application  for  a  writ  of 
prohibition  commanding  the  respondent  to  refrain  from 
farther  proceedings  upon  an  order  which  has  been  made 
appointing  a  receiver  in  the  case  of  Woodward  et  al.  v. 
Baum  et  ah,  and  authorizing  him  to  sell  an  undivided 
interest  in  the  property. 

The  petition  shows  that  the  petitioner  and  Mary  C. 
Raum,  Helen  J.  Hutchinson,  and  Sarah  B.  Melone,  were, 
on  the  11th  of  February,  1888,  the  owners  of  certain 
real  estate  in  the  city  of  San  Francisco,  and  known  as 
Woodward's  Gardens,  and  that  on  said  day,  petitioner, 
and  Mary  C.  Raum,  Ely  I.  Hutchinson,  and  Sarah  B. 
Melone,  were  the  owners  of  the  personal  property  used 
in  connection  with  said  gardens,  and  consisting  of  ani- 
mals, curiosities,  pictures,  statues,  etc;  that  on  said  11th 
of  February,  1888,  petitioner  and  Sarah  B.  Melone  com- 
menced an  action  in  which  they  prayed  for  a  partition 
of  said  real  estate,  and  if  a  partition  could  not  be  had 
without  great  prejudice,  then  for  a  sale  of  the  premises, 
and  a  division  of  the  proceeds  among  the  parties  accord- 
ing to  their  rights;  that  thereafter  the  defendants  therein, 
Mary  C.  Eaum  and  Greorge  £.,  her  husband,  Helen  J. 
Hutchinson  and  Ely,  her  husband,  filed  an  answer,  in 
which  they  claimed  that  partition  could  be  n^ade  with- 
out prejudice  to  the  owners,  and  that  a  sale  was  unne- 
cessary; that  on  March  5,  1891,  after  trial,  the  court 
decided  that  the  land  could  be  partitioned  without  pre- 
judice to  the  owners,  and  adjudged  that  it  be  divided 
equally  among  them;  that  on  September  1,  1888,  said 
Ely  Hutchinson  and  Mary  C.  Raum  commenced  an  ac- 
tion against  the  petitioner  and  Sarah  B.  Melone  for  a 
sale  of  the  personal  property  above  referred  to,  and  a 
division  of  the  proceeds  in  accordance  with  the  interests, 
of  the  parties;  that  an  answer  was  filed  therein  by  the 
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defendants,  in  which  they  denied  that  said  Ely  Hutchin- 
son was  the  owner  of  any  interest  in  said  personal  prop- 
erty, and  alleged  that  the  one-fourth  interest  claimed  by 
him  was  owned  by  his  wife,  said  Helen  J.  Hutchinson; 
that  the  latter  should  be  made  a  party  to  the  action;  that 
there  was  an  action  pending,  in  which  the  quesion  was 
involved  as  to  whether  all  the  property,  real  and  per- 
sonal, should  be  sold  in  its  entirety,  and  the  proceeds 
thereof  divided  among  the  parties  thereto,  and  that  if 
the  personal  property  should  be  sold  separately  from  the 
land  comprising  Woodward's  Gardens,  it  would  bring 
very  little  money,  whereas,  if  sold  with  and  as  a  part  of 
the  gardens  as  a  whole,  the  result  would  bo  greatly  to 
the  advantage  of  all  the  parties  interested  in  the  prop- 
erty; that  on  the  fifth  day  of  March  the  court  rendered 
judgment  in  that  action  in  favor  of  the  plaintiffs,  and 
decided  that  said  Helen  J.  Hutchinson  was  not  at  the 
time  of  the  commencement  of  the  action  the  owner  of 
the  personal  property,  or  any  part  thereof,  and  that  the 
property  was  of  such  a  character  that  partition  in  specie 
could  not  be  had,  and  that  it  should  be  sold  imder  the 
direction  of  the  court,  and  the  proceeds,  after  deducting 
expenses,  be  equally  divided  among  the  owners;  that 
on  the  twenty-third  day  of  May,  1891,  the  respondant,  at 
the  instance  of  said  Sarah  B.  Melone  and  her  husband, 
Drury  Melone,  and  against  the  objections  of  these 
petitioners,  appointed  L.  N.  Daugherty  receiver,  with 
directions  to  take  and  keep  possession  of  the  property, 
real  and  personal;  that  a  receiver  was  unnecessary,  be- 
cause it  was  not  shown  or  claimed  that  said  Sarah  B. 
or  Drury  Melone  had  been  excluded  from  possession  of 
any  of  the  property,  or  from  any  of  the  proceeds  thereof, 
but  that,  on  the  contrary,  petitioners  had  offered  in  writ- 
ing to  allow  said  Sarah  B.  and  Drury  Melone  to  take 
exclusive  possession  of  all  the  property  until  final  deter- 
mination of  the  action,  which  offer  was  declined;  that 
on  the day  of  June,  1891,  the  court  made  an  inter- 
locutory decree  in  the  action  of  Woodward  et  al,  v.  Raum 
et  al.j  directing  a  partition  of  the  property  among  the 
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parties   according  to   their   respective   interests;   that   on 

the day  of  June,  1891,  a  final  decree  was  entered  in 

the  action  of  Hutchinson  et  al.  y.  Woodward  et  ah,  directing 
that  the  personal  property  described  in  the  complaint  be 
sold  at  public  auction,  and  after  payment  of  the  costs,  that 
the  proceeds  be  divided  equally  among  the  parties  to  the 
action;  that  thereafter  said  Sarah  B.  and  Drury  Melone 
moved  for  a  new  trial  in  each  of  said  actions,  which  mo- 
tions were  denied,  and  from  the  orders  and  the  interlocu- 
tory decree  made  in  the  case  of  Woodward  ei  al.  v.  Eaum 
et  al.,  and  from  the  judgment  in  the  case  of  Hutchinson 
et  al.  V.  Woodward  et  al.,  they  appealed  to  this  court;  that 
in  November,  1891,  the  receiver  filed  an  account,  showing 
his  receipts  and  disbursements,  to  the  approval  of  which 
petitioners  filed  objections,  on  the  ground  that  the  order 
appointing  the  receiver  was  in  excess  of  jurisdiction, 
that  the  parties  to  the  two  actions  were  not  the  same, 
and  the  court  had  no  power  to  adjudge  that  the  prop- 
erty involved  in  one  action  was  liable  or  chargeable  for 
expenses  incurred  in  preserving  the  property  involved 
in  the  other  action;  and  that  these  objections  were  over- 
ruled, and  the  court  upon  the  evidence  introduced  or- 
dered that  the  account  stand  approved;  that  on  the 
nineteenth  day  of  December,  1891,  the  court,  against 
the  objections  of  petitioners,  made  an  order  authorizing 
the  receiver  to  borrow  the  sum  of  $494.64,  the  amount 
of  indebtedness  which  he  had  incurred  in  caring  for  the 
property,  and  to  issue  therefor  his  certificate;  that  there- 
after the  receiver  filed  a  second  account,  showing  that 
the  balance  due  him  was  the  sum  of  $877.15,  and  this 
account  was  approved;  that  on  the  fourteenth  day  ol* 
January  the  receiver  represented  to  the  court  that  he 
had  been  unable  to  raise  any  money  on  the  certificates 
authorized  by  the  court,  and  that  it  was  necessary  to  sell 
an  undivided  interest  in  all  of  the  property  to  raise  funds 
for  the  payment  of  expenses;  that  on  the  eighteenth  day 
of  January,  1891,  the  court,  against  the  objection  of 
petitioners,  made  an  order  authorizing  the  receiver  to 
sell   at   public   sale   to   the   highest  bidder   for   cash   the 
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smallest  undivided  interest  in  the  real  and  personal  prop- 
erty that  would  realize,  besides  esqpenses  of  sale,  the  sum 
of  $8,591.71,  and  to  give  his  certificate  therefor. 

It  is  claimed  that  the  order  appointing  the  receiver, 
and  the  orders  settling  and  allowing  the  receiver's  ac- 
count, and  directing  him  to  sell  an  undivided  interest  in 
the  property,  are  all  in  excess  of  the  jurisdiction  of  the 
superior  court 

1.  The  superior  court  has  juriadicHon  to  appoint  a 
receiver  in  an  action  of  partition.  Section  564  of  the 
Code  of  Civil  Procedure  provides  that  a  receiver  may  be 
appointed  by  the  court, — ^**6.  In  all  other  cases  where  re- 
ceivers have  heretofore  been  appointed  by  the  usages  of 
courts  of  equity."  The  action  of  partition,  "though 
regulated  to  a  great  extent  by  the  statute,  partakes  more 
fully,  both  in  respect  to  the  remedies  provided  and  the 
mode  of  procedure,  of  the  principles  and  rules  of  equity 
than  those  of  laV  (Oates  v.  Salmon,  35  Cal.  593 ;  95  Am. 
Dec  139 ;  Emeric  v.  Alvarado,  90  Cal.  456)  ;  and  whenever 
it  appears  necessary  to  protect  the  interests  of  all  the 
parties  during  the  prosecution  of  an  action  for  partition, 
the  court  will,  upon  proper  application,  appoint  a  re- 
ceiver. (17  Am.  &  Eng.  Ency.  of  Law,  764;  Beach  on 
Receivers,  sec  492 ;  Ooodale  v.  Fifteenth  District  Court,  58 
CaL  29.) 

It  is  claimed  by  the  petitioners  that  no  sufficient  show- 
ing was  made  in  the  court  below  for  the  appointment  of 
a  receiver;  but  we  think  this  is  a  matter  which  cannot 
be  considered  in  this  proceeding.  The  court  had  juris- 
diction of  the  subject-matter  and  of  the  parties.  It  had 
the  power,  therefore,  to  hear  and  determine  a  motion  for 
the  appointment  of  a  receiver,  and  its  action  thereon 
cannot  be  regarded  as  in  excess  of  its  jurisdiction.  If 
error  was  committed,  the  law  has  provided  an  ample 
remedy.  (Wreden  v.  Superior  Court,  55  Cal.  504 ;  Clark  v. 
Superior  Court,  55  Cal.  199 ;  More  v.  Superior  Court,  64 
Cal.  346.)  Where  the  petitioner  "has  a  speedy  and  ade- 
quate remedy  in  due  course  of  law,  the  writ  cannot  isBua'' 
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(Murphy  y.  Superior  Court,  84  CaL  596 ;  High  on  Extraor- 
dinary Bemediee,  see.  772.) 

2.  The  order  of  sale  is  olearly  roid.  The  eonrt  had  no 
power  in  the  case  of  Woodward  et  oL  v.  Baum  et  al.  to 
direct  the  sale  of  property  involyed  in  the  case  of  Hutch- 
inson et  oL  V.  Woodward  et  aL  The  real  estate  and  per- 
sonal property  respectively  are  owned  by  different  parties^ 
and  were  considered  and  disposed  of  by  the  court  in  two 
independent  actions.  The  burden  of  maintaining  the 
personal  property  cannot  be  put  upon  the  owners  of  the 
real  estate,  nor  could  the  court  link  the  two  properties 
together,  and  render  the  owners  of  the  personal  property 
answerable  for  any  part  of  the  expense  incurred  in  pre- 
serving the  real  estate.  If  Mr.  Hutchinson  succeeded  to 
the  rights  of  his  wife  in  the  personal  property, — ^and  the 
court  found  that  he  did, — ^it  needs  no  argument  to  show 
that  no  order  could,  be  made  charging  his  property  with 
the  expenses  incurred  by  the  receiver  in  caring  for  prop- 
erty involved  in  another  action  to  which  he  was  not  a 
party,  and  in  which  he  had  no  interest.  But  the  in- 
validity of  the  order  of  sale  appears  upon  the  face  of  the 
proceedings.  The  petitioners  cannot,  therefore,  be  in- 
jured by  a  sale.  A  purchaser  would  take  no  title,  and 
oould  be  treated  as  a  trespasser.  This  being  so,  no  case 
is  made  for  the  issuance  of  a  writ  of  prohibition.  (Ex 
parte  Braudlacht,  2  Hill,  369 :  38  Am.  Dec  593.) 

The  application  is  denied,  and  the  writ  is  discharged. 

Gabouttb,  J.,  concurred. 

De  Havxn,  J.,  concurring.  — ^We  concur  in  the  judg- 
ment upon  the  ground  last  discussed  in  the  opinion  of 
Mr.  Justice  Paterson.  As  to  the  other  point  relating  to 
the  question  of  the  jurisdiction  of  the  superior  court  to 
appoint  a  receiver  of  the  property  in  the  actions  referred 
tOy  we  express  no  opinion. 

Bkatty,  C.  J.,  dissenting. — ^I  dissent  In  my  opinion 
the  writ  of  prohibition  should  be  made  peremptory.  A 
•ale  of  property  under  an  order  of  court  void  on  its  face 
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will,  of  ooiirse,  confer  no  title  upon  the  purchaser,  and 
there  are  remedies  by  which  the  owners  may  ultimately 
secure  a  judicial  determination  of  the  invalidity  of  the 
purchaser's  daim,  but  in  the  mean  time  the  marketable 
value  of  the  property  is  impaired,  if  not  destroyed,  and 
this  injury  can  be  prevented  in  no  other  way  than  by 
prohibition.  No  other  remedy  is  fully  adequate  to  pre- 
vent injury. 

But  aside  from  this,  I  think  the  order  appointing  a  re- 
ceiver of  the  real  property  was  an  excess  of  jurisdiction. 

The  superior  court  has  no  power  to  appoint  a  receiver, 
except  as  authorized  by  the  statute,  and  the  only  author- 
ity claimed  for  the  court  in  this  case  is  subdivision  6  of 
section  564  of  the  Code  of  Civil  Procedure,  which  reads 
as  follows:  ''In  all  other  cases  where  receivers  have  here- 
tofore been  appointed  by  the  usages  of  courts  of  equity." 
There  has  never  been  any  usage  of  courts  of  equity  tn 
appoint  receivers  in  actions  for  the  partition  of  lands 
between  co-tenants,  imless^  superadded  to  the  facts  justi- 
fying a  partition,  there  were  other  facts  of  an  equitable 
nature  rendering  such  appointment  necessary.  In  this 
case  the  petition  shows  affirmatively  that  no  such  facts 
existed  in  the  action  to  partition  the  realty,  and  conse- 
quently there  was  no  case  for  the  appointment  of  a  re- 
ceiver of  the  realty.  Without  a  case  the  power  does  not 
exist 

The  decision  in  Ooodale  v.  District  Court,  56  Cal.  86,  ia 
entizely  consistent  with  these  views. 
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[K(M.  18883,  14458.     In  Bank.  — July  12,  1802.] 

GEORGE   J.   SMITH,   Kbspotobkt,  v.   VT.   FRANK 
WHITTIER  BT  Ai.,  Appbllaktb. 

fiOXrUIiATZOH    OV    AXTOBMBXS  —  COKSTBUCTION    OV    CODB  — WBITTUf    AOBBBr 

MBNT  MOT  Fxi.B>  MOB  BMTaBiD  UPON  HiNUTU.  —  Section  283  of  tbo 
Oodo  of  CItU  Proc«diir«,  which  proTldes  that  an  attorney  can  bind  hla 
ellent  In  an  action,  ^7  bi«  agreement,  'iUed  with  the  derk,  or  entered 
upon  the  minutes  of  the  court,  and  not  otherwise,*'  wae  not  intended  to 
enlarge  or  abridge  the  authority  of  the  attorney,  but  only  to  prescribe 
the  manner  of  its  exercise,  and  does  not  require  a  construction,  that  in 
no  instance  shall  an  agreement  which  the  attorney  may  make  in  behalf 
of  his  client  be  binding,  unless  entered  in  the  minutes  of  the  court,  or 
filed  with  the  clerk.  Its  proTislons  refer  to  executory  agreements,  and 
not  to  those  which  have  been  wholly  or  in  part  executed. 

Id.  —  STipni.ATioN  Actxd  upon  without  Filimo  —  BsTOPpaL.  —  If  the  at- 
torneys in  an  action  haye  acted  upon  a  written  agreement,  to  such  an  ex- 
tent that  it  would  be  inequitable  not  to  recognise  its  binding  effect,  the 
court  will  not  allow  the  agreement  to  be  repudiated,  upon  the  ground 
that  it  lias  not  been  filed  with  the  clerk. 

Id.  —  BmcT  of  Substitution  of  Attobmbts  —  Comtimuuio  Fobcb  of 
8TIPUI.ATIOK.  —  The  parties  to  an  action  cannot  be  relleyed  from  an  ob- 
ligation created  by  their  attorneys,  by  the  mere  fact  that  another  attor- 
ney is  substituted  in  the  place  of  the  former  attomoys  who  created  the 
obligation.  An  attorney  who  is  substituted  for  another  In  a  cause 
steps  into  the  place  of  his  predecessor,  and  stands,  with  reference  to  the 
case  and  to  the  other  party,  precisely  as  did  his  predecessor,  and  can  re- 
pudiate or  be  relleyed  from  an  agreement  that  had  been  made  by  him, 
only  to  the  same  extent  and  in  the  same  manner  as  could  his  predeces- 
sor. 

Id.  -Stipulation  ab  to  Tbstimont  —  Continuing  CX>N8bnt  —  Dbath  of 
Witness  —  iBBByocABLB  Agbbbmbnt  —  Bffbct  of  Subsbqubnt  Fil- 
ING.  —  The  execution  of  a  stipulation  between  the  attorneys  of  the 
parties  to  a  cause,  that  the  testimony  of  a  witness  taken  in  another  action 
should  be  read  and  used  in  the  trial  of  the  cause  in  which  the  stipulation 
was  entered  into,  is  a  continuing  consent  on  the  part  of  the  attorneys 
that  the  stipulation  may  be  filed  at  any  time  thereafter,  unless  they 
in  some  direct  and  express  mode  signify  their  withdrawal  of  such 
consent  and  toe  death  of  the  witness  before  such  withdrawal  renders  the 
stipulation  irreyocable;  and  the  filing  of  the  stipulation  thereafter  has 
the  effect  to  operate  and  become  binding  upon  the  parties  as  from  its 
date. 

MBGLiGBMca  —  Falling  of  BusyATOB  —  ByiDSNca  —  Instbuctions  fbok 
Buildbbb  OF  ELmrATOB  TO  OwNBBS.  —  In  an  action  for  injuries  caused 
by  the  falling  of  an  eleyator,  where  the  main  iEsue  is  whether  the  de- 
fendants had  been  negligent  in  the  mode  in  which  they  had  run  the  ele- 
yator at  the  time  of  the  accident,  testimony  as  to  directions  giyen  to  one 
of  the  defendants,  from  those  who  put  the  eleyator  in  the  buildings  as  to 
hfir  the  eleyator  shoo^  be  bRudled  or  used,  and  as  to  what  the  effect 
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would  be  if  he  did  not  carry  out  those  inetmetioiie,  la  relermnt,  material, 
and  competent  upon  the  laaoe  of  negligence, 
lo.  —  NaaiiiaaMca  Bclatiyb  to  CxBcuMSTAMCBa  —  Situatxok  akd  Enowi> 
■DGB  OF  PAxram,  —  Negligence  la  opposed  to  diligence  or  carefulness, 
and  is  neyer  absolute  or  intrinsic,  but  is  always  relatire  to  some  circum- 
stance of  time,  place,  or  person,  and  is  to  be  determined  by  reference  lo 
the  situation  and  knowledge  of  the  parties,  and  all  the  attendant  circum- 
stances ;  and  what  would  be  extreme  care  under  one  condition  of  knowl 
edge  and  one  state  of  circumstances  would  be  gross  negligence  with 
difTerent  knowledge  and  in  changed  circumstances. 

lO.  —  KX0WLMDQ9    OF    FACTS    SHOWIMO    DUTT  —  CUBB    UT    COMTBOIi    OF    80- 

PUiOB  FOBCB.  —  Negligence  being  the  violation  or  disregard  of  some 
duty  or  obligation  which  one  owes  to  another,  a  knowledge  of  the  facis 
out  of  which  the  duty  springs  is  an  essential  element  in  determining 
whether  there  has  been  any  negligence ;  and  the  amount  of  care  requisite 
to  be  exercised  in  the  use  of  a  mechanical  or  natural  agency,  whose  supe- 
rior force  demands  skill  in  its  management  to  prevent  its  getting  beyond 
ordinary  control,  depends  upon  the  extent  to  which  the  knowledge  goes. 

Id.  —  BriDBNca  of  Noticb  —  Tbstimomt  of  DvrmsDAwr  —  Cross-bzamima- 
TXOM  OF  INFOBMAMT  —  HsABSAT.  —  Whenever  the  knowledge  of  a  defend- 
ant charged  with  negligence  is  a  factor  in  determining  the  question  of 
negligence,  it  may  be  shown  by  his  own  testimony  that  he  received  notice 
of  facts  which  would  constitute  negligence,  and  it  is  no  objection  that  the 
notice  was  not  given  under  the  sanction  of  an  oath,  or  that  the  opposite 
party  had  no  opportunity  of  cross-examining  the  informant,  and  proof  of 
such  notice  is  not  within  the  rule  excluding  hearsay. 

BviDiNca  —  DacLABATiONS  —  Hbabbat.  —  Where  the  fact  sought  to  be  estab- 
lished is,  that  certain  words  were  spoken,  without  reference  to  the  truth 
or  falsity  of  the  words,  whether  by  a  party  to  the  action  as  an  admis- 
sion of  a  fact,  or  to  him  as  a  notice,  or  under  such  circumstances  as  to 
require  action  or  reply  from  him,  the  testimony  of  any  person  who  heard 
the  statement  is  original  evidence,  and  not  hearsay. 

New  Tbial  —  Misconduct  of  Jdbt  —  Codntbb-affidavits  —  Bzcubablb 
Nbglect  —  DiscBBTioM.  —  Where  one  of  the  grounds  of  a  motion  for  a 
new  trial  is  misconduct  of  the  jury,  and  counter-alBdavlts  directly  re- 
sponsive to  the  affidavits  In  support  of  the  motion  are  prepared,  but  by 
inadvertence  and  excusable  neglect  are  not  Hied  until  more  than  ten 
days  thereafter,  it  is  within  the  discretion  of  the  court  to  permit  such 
counter-affidavits  to  be  read,  upon  a  proper  showing  of  excusable  neg- 
lect 

Id.  —  TiMi  FOB  Countbb-affidavits  not  Jubisdictiomal. — The  time 
within  which  coanter-affldavits  on  a  motion  for  a  new  trial  may  be  filed 
is  not  Jurisdictional,  but  is  only  a  rule  of  procedure  subject  to  the  equi- 
table control  of  the  court 

Bulbs  of  Pbocedubb  —  Objbct  and  Conbtbuction.  —  Rules  of  procedure, 
whether  statutory  or  made  by  the  court,  are  intended  to  facilitate 
courts  in  doing  Justice  between  the  parties,  and  when  not  Jurisdictional 
are  intended  for  the  convenience  of  courts  and  litigants,  and  should  be 
liberally  construed. 

BviDBNCB  —  Admission  —  Willingnbss  to  Sbttlb  —  Offbb  of  CoBtPBC^ 
MISB.  — The  ctatement  of  a  party  agafnpt  wbnm  a  claim  te  made.  tIkAt  he 
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to  willing  to  wttle  the  claim,  when  not  connected  with  an  offer  of  com- 
promise,  may  be  proved  as  an  admission  against  interest.  The  rule  which 
exclndes  offers  of  compromise  does  not  apply  to  statements  made  by  a 
party  which  are  In  no  wise  connected  with  any  attempt  at  a  compromise 
whether  made  to  a  stranger  or  to  a  co-defendant 
VmuiiCT  —  DA1CAQB8  NOT  ExcusiYi.  —  A  verdlct  for  thirty  thousand  dol- 
lars damages  held  not  excesslTe  onder  the  facts  of  this  case. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court  in 
this  case,  and  in  the  case  of  TreadweU  v.  Whittier,  ^) 
CaL  574. 

D.  M.  Ddmas,  for  Appellants. 

It  was  error  to  allow  the  deposition  of  Bangs  to  be 
read  in  eyidence,  as  a  client  is  not  bound  by  a  stipula- 
tion filed  after  the  attorney  who  has  signed  it  has  ceased 
to  be  his  attorney,  for  the  stipulation,  to  be  binding  upon 
the  client,  must  be  both  signed  and  filed  while  the 
attorney  is  still  acting  as  such.  (Code  Civ.  Proc.,  sec. 
283,  subd.  1 ;  BorJcheim  v.  N.  B.  £  M.  Co.,  38  Cal.  623 ; 
Merritt  v.  Wilcox,  52  Cal.  238;  Simpson  v.  Budd,  91  Cal. 
488.)  It  was  error  to  permit  the  witness  Ravekes  to 
testify  to  the  directions  which  had  been  given  as  to 
the  running  of  the  elevator,  as  the  evidence  was  irrele- 
vant and  immaterial,  and  was  incompetent  as  hearsay. 
(Howard  v.  Savannah  etc.  B*y  Co.,  84  Ga.  711;  Fisher  v. 
Southern  Pacific  B.  B.  Co.,  89  Cal.  399.)  The  court  erred 
in  admitting  the  declarations  or  testimony  of  Eavekes 
as  to  the  settlement  of  the  case.  (Dennis  v.  Belt,  30  Cal. 
247  \Duffy.Duff,n CaL  613 ;  Oommersall  v.  Crew,  10  N.  Y. 
Sup.  Ct  231;  2  Wharton  on  Evidence,  sec.  1090;  Marsh 
y.  Oold,  2  Pick.  285;  Oerrish  v.  Sweetser,  4  Pick,  374.) 
It  was  error  for  the  court  to  permit  counter-affidavits  to 
be  filed  and  read  to  the  defendant's  affidavit  on  motion 
for  a  new  trial,  as  they  were  not  filed  or  served  within 
ten  days  after  the  filing  and  service  of  the  moving  affi- 
davits.    The  court  had  no  power  to  extend  the  ten-daj 
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limit     (Code  Civ.  Proc,  sees.   659,  1054.)     It  was  no 
more   in   the   power  of   the   court   to   pennit   those   affi- 
davits to  be  filed  after  the  ten  days  had  expired  than 
it   would   be   in   the   power   of  the   court   to  permit   no- 
tice of  motion  for  new  trial  to  be  filed  ten  days  after 
the  time  that  it  should  be  filed,  or  a  notice  of  appeal 
from  the  judgment  after  a  year  has  expired.     (Bovsh  v. 
Van  Hagen,  17  Cal.  121;  Hayne  on  New  Trial  and  Ap- 
peal, sec.  13 ;  Clark  v.  Crane,  57  Cal.  632 ;  Leech  v.  West, 
2  Oal.  98 ;  Eegeler  v.  EencJcell,  27  Cal.  494.)     The  powers 
g«  anted  to  the  court  to  relieve  parties  from  their  mis- 
take or  excusable  negligence  do  not  extend  to  cases  of 
this    character,   as  will  be   seen  by  reference  to  section 
473  of  the  Code  of  Civil  Procedure.     AVhere,  as  in  the 
case  at  bar,  the  conduct  of  the  defendant  has  not  jus- 
tified  the   awarding   of   punitory   damages,   the   damages 
are     excessive     if     more     than     actually     compensatory. 
{Union  Pac.  B,  R.  Co.  v.  Millihen,  8  Kan.  647.)     For  the 
purpose  of  reviewing  verdicts  and  obtaining  a  practical 
estimate  of   the   amount  of    damages   actually   awarded, 
courts  have  frequently  compared  the  earning  capacity  of 
the  person  injured  with  the  amount  of  an  annuity  which 
the  damages  would  purchase;  and  when  the  two  amounts 
have    been    found    to    be    notably    disproportionate,    the 
verdict  has  been  set  aside  as  excessive.     {Houston  B.  B. 
Co.  V.  Willie,  53  Tex.  318;    37  Am.   Eep.    756;   Chicago 
R.  R.  Co.  V.  Jackson,  55  111.  497;  8  Am.  Eep.  661;  Chicago 
V.  Hughes,  87  111.  94;  Union  Pac.  B.  B.  Co.  v.  MUliken,  8 
Kan.  647 ;  Cook  v.  Clay  St.  B.  B.,  60  Cal.  604.)     But  it  is 
further  submitted  that  a  comparison  of  the  verdict  herein 
with   verdicts  awarded  by  other  juries   in  similar  cases 
will  afford  us  the  most  reliable  test,  because,  by  ascer- 
taining what   has   been  the   result   of  the   average   good 
sense  of  other  jurymen,  we  may  arrive  at  some  estimate 
of  what  ought  in  this  case  to  have  been  the  result  had 
this  jury  relied  solely  on  its  good  sense  and  sound  dis- 
cretion.    {Jennings  v.  Van  Schaick,  13  Daly,  7 ;  Louisville 
etc.  B.  B.  Co.  V.  Fox,  11  Biiah,  495.)     Accordingly,  it  is 
submitted  that  the  following  table,  showing  the  verdicts 

Digitized  by  VjOC 


July,  1892.]  Smith  v.  Whittibb.  283 

awarded  by  other  juries  similarly  situated,  furnishes  a 
standard  of  average  reason,  discretion,  and  judgment,' 
by  means  of  which  this  court  may  test  the  verdict 
herein  without  substituting  its  own  reason  or  discretion 
for  that  of  the  jury;  $2,000,  Waldron  v.  St.  Paul,  33 
Minn.  87;  $3,600,  Klutts  v.  Railroad  Co.,  75  Mo.  642; 
$4,000,  Hafwon  v.  Railroad  Co.,  62  Me.  84;  $5,000, 
Chicago  v.  Langlass,  66  111.  361;  $5,000,  Chicago  v. 
Mumford,91  HI.  660;  $5 fiOO,  Wardle  v.  Railroad  Co., 
85  La.  Ann.  202;  $7,500,  Chicago  v.  Herz,  87  HI.  541; 
$8,000,  Draper  v.  Baker,  61  Wis.  450;  50  Am.  Eep.  143; 
$8,968,  IZZinow  Cent.  R.  R.  v.  ParkSy  88  111.  373 ;  $10,000, 
Carthage  Turnpike  Co.  v.  Andrews,  102  Ind.  138 ;  52  Am. 
Eep.  653 ;  $10,000,  Doslzell  v.  Long  Island  R.  R.,  53  Hun, 
633 ;  $8,527,  Stouter  v.  Manhattan  R.  R.,  6  N.  Y.  Sup.  Ct 
168 ;  $9,600,  Kruipp  v.  Sioux  etc.  R.  R.  Co.,  71  Iowa,  41 ; 
$6,000,  Texas  Pac.  R'y  v.  Davidson,  68  Tex,  370 ;  $10,000, 
Osbom  V.  City  of  Detroit,  32  Fed.  Eep.  36;  $8,000,  Gum- 
mings  v.  Nat.  Furnace  Co.,  60  Wis.  603;  $8,000,  Atchison 
R.  R.  V.  Moore,  31  Kan.  197 ;  $7,000,  Wedekind  v.  Southern 
Pacific  R'y  Co.,  20  Nev.  292 ;  $9,000,  Griffith  v.  Missouri 
Pacific  R.  R.,  98  Mo.  168 ;  $6,000,  East  St.  Louis  R.  R. 
V.  Frazier,  26  HI.  App.  437 ;  $6,500,  Dallas  etc.  R'y  v.  Able, 
72  Tex.  150 ;  $4,000,  Missouri  Pacific  R'y  Co.  v.  Shuford, 
72  Tex.  165;  $20,000,  Walker  v.  Erie  R'y  Co.,  63  Barb. 
260 ;  $16,500,  Boyce  v.  California  Stage  Co.,  25  Cal.  460 ; 
$2S,000,Ehrgott  v.  Mayor,  96  K  Y.  266 ;  48  Am.  Eep.  622 ; 
$10,000,  Belair  v.  Chicago  etc.  R.  R.,  43  Iowa,  662 ;  $9,000, 
Deppe  V.  Chicago  etc.  R.  R.,  38  Iowa,  692 ;  $8,000,  Otis  v. 
Cowles,  7  N.  Y.  Sup.  Ct  251 ;  $12,000,  Texas  R'y  v.  Doug- 
lass, 18  Tex.  325;  $15,000,  Solen  v.  7.  £  T.  R'y,  13  Nev. 
137;  $8,260,  Reed  v.  Chicago,  74  Iowa,  188;  $10,000, 
Columbia  R.  R.  Co.  v.  Hawthorn,  3  Wash.  Ter.  353; 
$7,000,  Marion  v.  Railroad  Co.,  64  Iowa,  568.  In  the 
following  cases,  the  courts  have  considered  the  damages 
awarded  to  be  sufficient  evidence  of  the  existence  of 
passion  or  prejudice  in  the  minds  of  the  jury:  $9,250, 
Sioux  City  etc.  R.  R.  Go.  v.  Finlayson,  16  Neb.  578;  49 
Am*  Eep.  724;  $24,000,  Pence  v.  Railroad,  79  Iowa,  389; 
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$30,000,  Heddles  v.  Chicago  etc.  B.  B.  Co.,  74  Wis.  239 ; 
$36,000,  Louisville  etc.  B.  B.  Co.  v.  Fox,  11  Bush,  495; 
$15,000,  Collins  v.  Council  Bluffs,  32  Iowa,  432. 

Lloyd  &  Wood,  Lloyd,  Newlands  &  Wood,  and  Oarher  & 
Bishop,  for  Bespondent. 

The  ooTinteivaffidayits  were  filed  in  time.  The  order 
of  the  court  extending  the  time  was  of  itself  legal  and 
sufficient,  upon  any  fair  and  proper  construction  of  the 
code.  Further,  if  this  were  otherwise,  the  court,  on  the 
showing  made,  properly  granted  the  motion.  And  even 
unopposed  by  the  counter-affidavits,  the  showing  was 
insufficient  (See  Spottiswood  v.  Weir,  80  Cal.  488.) 
The  verdict  was  not  excessive,  should  not  have  been  set 
aside  by  the  trial  court,  and  cannot,  on  that  ground,  be 
here  set  aside.  In  the  following  cases  large  verdicts 
were  upheld:  $14,000,  Oale  v.  N.Y.  Cent.  B.B.,  13  Hun,  1; 
$24,500,  Sloan  v.  N.  Y.  Cent.  B.  B.,  1.  Hun,  540 ;  $22,250, 
Shaw  V.  Boston  etc.,  8  Gray,  45,  85 ;  $30,000,  Harold  v. 
N.  Y.  etc.,  24  Hun,  186,  aff'd  89  K  T.  628;  $25,000,  Ah 
berti  v.  N.  Y.  etc.  B.  B.,  43  Hun,  422 ;  $25,000,  Chapin 
V.  New  Orleans  etc.,  17  La.  Ann.  19;  $25,000,  Chicago 
etc,  B.  B.  Co.  V.  Holland,  18  Bradw.  418 ;  $11,000,  Jordan 
V.  N.  Y.  etc.  B.  B.,  9  IS.  Y.  Sup.  Ct.  506 ;  $20,000,  Interna- 
tional  etc.  v.  Brazzil,  78  Tex.  314;  $18,000,  Murray  v. 
Brooklyn  B.B.,  7  KT.  Sup. Ct. 900;  $24,000,  Pence  y. Chi- 
cago etc.  B.  B.,  79  Iowa,  389 ;  $9,500,  Knapp  v.  Sioux  etc. 
B.  B.,  71  Iowa,  43 ;  $21,000,  Caldwell  v.  N.  J.  etc.  B.  B., 
47  ]Sr.  Y.  297;  $10,000,  Bobinson  v.  C.  P.  B.  B.,  48  Cal. 
410 ;  $45,000,  Pym  v.  Oreat  Northern  etc.,  110  Eng.  Com. 
L.  759 ;  $40,133,  Hall  v.  Chicago,  46  Minn.  439 ;  $25,000, 
Ehrmann  v.  Brooklyn,  14  K  Y,  Sup.  Ct  336;  $25,000, 
McMarshall  v.  Chicago,  80  Iowa,  757;  20  Am.  St  Eep. 
445;  $16,000,  C.  &  A.  B.  B.  v.  Fisher,  38  lU.  App.  38. 
It  must  be  a  glaring  case  indeed  of  outrageous  damages, 
and  all  mankind  at  first  blush  must  think  so,  to  in- 
duce a  court  to  grant  a  new  trial  for  excessive  damages. 
(HtLckle  V.  Money,  2  Wils.  205.  See  also  Solen  v.  Vir- 
ginia and  TruckeCj  13  K"ev.  138 ;  Louisville  etc.  B.  B.  Co.  v. 
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Thompson,  64  Miss.  584;  Oroves  v.  City,  39  Hun,  11; 
Bansom  v.  N.  Y.  etc.,  15  K  T.  416,  decided  in  1867,  and 
Bustaining  a  verdict  of  fourteen  thousand  dollars.  Un- 
der our  statute  the  verdict  cannot  be  set  aside  as  exces- 
sive. The  amount  is  not  so  wholly  disproportioned  to 
the  wrong  and  injury  as  to  be  susceptible  of  no  other 
interpretation  than  that  it  was  arrived  at  through  pas- 
sion, prejudice,  etc.  (Phelps  v.  Cogswell,  70  Cal.  202 ;  M. 
K.  etc.  B.  B.  Co.  v.  Weaver,  16  Kan.  466,  466,  466.  See 
Ooddard  v.  Orand  Trunk,  57  Me.  226,  227 ;  2  Am.  Eep.  39 ; 
Wabash  etc.  B.  B.  Co.  v.  Peyton,  106  HI.  639 ;  46  Am.  Rep. 
705.)  Merely  as  samples  of  the  infinite  number  of  cases 
where  verdicts  larger  than  this  have  been  sustained, — 
that  is,  larger  when  the  relative  amount  of  injury  and 
suflFering,  etc.,  is  compared  and  considered,  —  we  may 
cite:  Keichum  v.  Bailroad,  38  La.  Ann.  778,  779 ;  Sobieski 
V.  8t.  Paul,  41  Minn.  169;  Western  Union  Telegraph  v. 
Simpson,  73  Tex.  422 ;  Neilon  v.  Marinette,  76  Wis.  679 ; 
Akersloot  v.  Second  Ave.,  16  K  T.  Sup.  Ct.  864;  8  N.  Y. 
Sup.  Ot  926 ;  Croker  v.  Chicago,  36  Wis.  678 ;  Howard  Oil 
Co.  V.  Davis,  76  Tex.  630 ;  Murtaugh  v.  New  York,  49  Hun, 
458;  Fumess  v.  Bailroad,  102  Mo.  438;  22  Am.  St.  Rep. 
781 ;  Fumess  v.  Bailroad,  102  Mo.  669 ;  22  Am.  St.  Rep. 
800.  If  any  one  could  say  that  any  rational  man  of 
character  would  not,  for  the  amount  awarded,  be  put  in 
the  defendant's  position,  the  damages  are  not  excessive. 
(Hallett  V.  Crutchley,  6  Taunt.  277 ;  3  Sedgwick  on  Meas- 
ure of  Damages,  8th  ed.,  sec.  1320 ;  16  Am.  &  Eng.  Ency. 
of  Law,  585.)  That  the  evidence  in  this  case  warranted 
the  jury  in  allowing  large  and  substantial  damages  for 
loss  of  time,  earning  capacity,  etc.,  in  addition  to  full 
compensation  for  pain,  mental  anguish,  expenses,  bodily 
injury,  etc.,  we  cite:  Fisher  v.  Jansen,  128  HI.  549;  30 
HI.  App.  91;  1  Sedgwick  on  Measure  of  Damages,  8th 
ed.,  262;  Feeney  v.  Long  Island  B.  B.  Co.,  116  K  Y.  375 ; 
Chicago  v.  Barnes,  28  N.  E.  Rep.  328 ;  Lincoln  v.  Schenec- 
tady, 23  Wend.  430 ;  Bailroad  v.  Barron,  5  Wall.  104 ;  City 
of  Panama,  101  TJ.  S.  453 ;  Treadwell  v.  Whittier,  80  Cal. 

675;  18  Am.  St.  Rep.  175,  and  cases  cited  by  court,  and 
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oounsel;  Chicago  v.  Hastings,  26  N.  E.  Eep.  594 ;  Stockton 
V.  Chicago,  26  N.  E.  Rep.  1095 ;  Head  v.  Hargrave,  105 
U.  S.  45;  Yidesburg  B.  B.  Co.  v.  Putnam,  118  U.  S.  564, 
and  cases  cited;  Ballou  v.  Farrmm,  11  Allen,  73;  Mc- 
Mahon  v.  North  etc.  B.  B.  Co.,  89  Md.  441. 

SLabbisoit,  J. — ^Action  to  recover  damages  for  personal 
injuries  caused  by  the  falling  of  an  elevator.  The  facts 
out  of  which  the  cause  of  action  arose  are  the  same  as 
those  which  were  presented  in  the  cases  of  Treadwell 
against  the  same  defendants^  reported  in  80  Cal.  574,  the 
plaintiff  and  Treadwell  having  both  been  passengers  on 
the  elevator  at  the  time  of  the  accident.  A  verdict  was 
rendered  in  favor  of  the  plaintiff  for  $30,000,  and  from 
the  judgment  entered  thereon,  and  also  from  the  order 
of  the  court  denying  a  new  trial,  the  defendants  have  ap- 
pealed to  this  court 

1.  The  case  of  Treadwell  was  tried  in  April,  1883,  and 
a  verdict  rendered  in  favor  of  the  plaintiff.  While  the 
cause  was  pending  in  the  superior  court  on  a  motion 
for  a  new  trial,  the  attorneys  for  the  parties  to  the  pres- 
ent action,  who  were  also  the  attorneys  for  the  respective 
parties  in  the  Treadwell  case,  entered  into  the  following 
stipulation : — 

"Stipulated  that  the  testimony  of  D.  A.  Bangs,  as 
given  and  taken  down  by  the  phonographic  reporter  on 
the  trial  of  the  case  of  John  Treadwell  against  said  de- 
fendants, W.  F.  Whittier  et  al.,  when  written  out  in  long- 
hand, and  certified  as  correct  by  said  reporter,  may  be 
read  and  used  in  the  trial,  or  in  any  proceedings  in  the 
said  case  of  Oeorge  J.  Smith  v.  W.  F.  Whittier  et  aL,  with 
like  force  and  effect  as  if  said  Bangs  was  on  the  stand 
and  testifying  in  open  court,  subject  only  to  such  ob- 
jections or  exceptions  as  might  be  made  if  said  Bangs 
was  testifying  in  open  court  in  said  last-named  cause, 
and  also  subject  to  the  right  of  defendants'  attorneys 
to  contradict  or  impeach  said  Bangs  on  any  matter 
testified   to   by  him,   without   first   calling   his   attention 
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thereto,  or  making  preliininaiy  proof  as  to  siieh  contra* 
dictory  matter. 
"San  Francisoo,  November  1,  1884. 

'^oAllistbb  &  Bbbgik^ 

"Attorneys  for  Defendants. 
'TLloyd  &  Wood, 

"Attorneys  for  Plaintiff." 

Before  the  trial  of  the  present  case,  the  witness  Bangs 
left  the  state  and  died;  and  on  the  second  day  of  the 
trial  the  plaintiff  offered  to  read  his  testimony  in  the 
former  case,  nnder  the  foregoing  stipulation.  To  this 
the  defendants  objected,  upon  the  ground  that  the  stipu- 
lation had  not  been  filed  with  the  clerk  until  after  Mc- 
Allister &  Bergin  had  ceased  to  be  the  attorneys  for  the 
defendants,  and  therefore  was  not  binding  upon  the  de- 
fendants. Mr.  Delmas  had  become  the  attorney  for  the 
defendants  in  place  of  McAllister  &  Bergin  prior  to  the 
commencement  of  the  trial,  but  his  substitution  as  such 
attorney  was  not  made  a  matter  of  record  until  after  the 
trial  had  begun,  and  on  the  same  day,  about  two  hours 
after  the  filing  of  the  order  of  substitution,  the  plaintiff 
caused  the  foregoing  stipulation  to  be  filed  with  the 
clerk. 

Section  288  of  the  Code  of  Civil  Procedure  provides: 
"An  attorney  and  counselor  shall  have  authority,  — 
1.  To  bind  his  client  in  any  of  the  steps  of  an  action 
or  proceeding  by  his  agreement,  filed  with  the  clerk,  or 
entered  upon  the  minutes  of  the  court,  and  not  other- 


wise." 


The  evident  object  of  this  section  is  that  whenever  the 
attorney  shall  enter  into  an  agreement  for  the  purpose  of 
binding  his  client,  there  shall  be  such  a  record  thereof 
as  wiU  preclude  any  question  concerning  fts  character 
or  effect,  and  that  the  extent  of  the  agreccnent  may 
be  ascertained  by  the  record,  —  if  oral,  that  it  shall  be 
entered  in  the  minutes,  and  if  written,  that  it  shall  be 
filed  with  the  clerk.  "It  is  not  intended  to  enlarge  or 
abridge  the  authority  of  the  attorney,  but  only  to  pre- 
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scribe  the  manner  of  its  exercise."  (Preston  v.  HiU,  50 
Cal.  63 ;  19  Am.  Kep.  647.)  The  section  does  not  require 
a  construction  that  in  no  instance  shall  an  agreement 
\\^hich  the  attorney  may  make  in  behalf  of  his  client  be 
bindings  unless  entered  in  the  minutes  of  the  court  or  filed 
with  the  clerL  Its  provisions  have  reference  to  execu- 
tory agreements,  and  not  to  those  which  have  been  wholly 
or  in  part  executed;  and  it  was  with  reference  to  oral 
agreements  of  an  executory  character  that  the  court  said 
in  its  opinion  in  BorJcheim  v.  B.  &  M.  Ins.  Co.,  88  Cal.  628, 
"of  such  agreements,  therefore,  there  can  be  no  specific 
performance/^  If  under  the  terms  of  a  mutual  stipulation, 
which  was  only  verbal,  one  party  has  received  the  advan- 
tage for  which  he  entered  into  it,  or  the  other  party  has 
at  his  instance  given  up  some  right  or  lost  some  advan- 
tage, so  that  it  would  be  inequitable  for  him  to  insist 
that  the  stipulation  was  invalid,  he  will  not  be  permitted 
to  repudiate  the  obligation  of  his  own  agreement,  upon 
the  ground  that  it  had  not  been  entered  in  the  minutes 
of  the  court.  (Himmelmann  v.  Sullivan,  40  Cal.  125; 
Hawes  v.  Clark,  84  Cal.  272 ;  People  v.  Stephens,  52  K  T. 
806.)  If  the  party  admits  that  he  made  such  verbal 
stipulation,  it  will  be  as  binding  upon  him  as  if  it  had 
been  entered  in  the  minutes  of  the  court.  (Patterson  v. 
Ely,  19  Cal.  36 ;  Reese  v.  Mdhoney,  21  Cal.  306.)  If,  how- 
ever, the  terms  of  the  verbal  agreement  are  disputed, 
courts  refuse  to  settle  such  disputes,  or  to  try  a  collateral 
issue  for  the  purpose  of  determining  whether  any  agree- 
ment had  been  made.  In  Patterson  v.  Ely,  19  Cal.  36, 
the  verbal  agreement  was  not  entered  of  record  until 
after  the  trial  had  begun,  and  in  Hawes  v.  Clark,  84  CaL 
272,  although  the  minutes  contained  no  record  of  the 
agreement,  the  court  nevertheless  enforced  it,  notwith- 
standing tlr^  objection  upon  that  ground.  The  same 
principles  are  applicable  to  the  enforcement  of  a  written 
agreement  which  has  not  been  filed  as  to  a  verbal  one 
which  has  not  been  entered  in  the  minutes  of  the  court 
If  the  parties  have  acted   upon   such   written  agreement 

to   such  an  extent  that   it  would   be   inequitable  not  to 
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recognize  its  binding  effect,  as,  for  example,  if  a  party  has 
obtained  under  the  agreement  that  in  consideration  of 
which  the  other  became  bound  thereby,  or  has  been 
relieved  of  some  burden  which  was  the  consideration  for 
which  it  was  given,  or  if  the  other  party  has  been  rea- 
sonably led  thereby  to  forego  any  step  which  but  for  the 
agreement  he  would  have  taken,  courts  will  not  allow 
the  agreement  to  be  repudiated  upon  the  ground  that  it 
had  not  been  filed  with  the  clerk. 

The  stipulation  in  the  present  case  was  one  which 
was  within  the  authority  of  McAllister  &  Bergin,  as  attor- 
neys for  the  defendants,  to  make.  It  pertained  to  the 
conduct  of  the  suit  for  which  they  had  been  employed, 
and  when  made,  was  binding  upon  the  defendants,  and 
remained  binding  upon  them  until  they  should  be 
relieved  therefrom.  They  were  not  relieved  from  the 
obligation  created  by  it  by  the  mere  fact  that  Mr.  Del- 
mas  had  been  substituted  as  their  attorney  in  the  place 
of  McAllister  &  Bergin.  An  attorney  who  is  substituted 
for  another  in  a  cause  has  no  greater  rights  than  his 
predecessor,  nor  is  his  client's  position  in  the  case  in 
in  any  way  changed  by  such  substitution.  He  steps 
into  the  place  of  his  predecessor,  and  stands,  with 
reference  to  the  case  and  to  the  other  party,  precisely  as 
did  his  predecessor,  and  can  repudiate  or  be  relieved 
from  an  agreement  that  had  been  made  by  him  only  to 
the  same  extent  and  in  the  same  manner  as  could  his 
predecessor. 

The  natural  effect  of  this  agreement  was  to  induce  the 
plaintiff  to  forego  the  taking  of  the  deposition  of  Bangs, 
and  the  agreement  itself,  in  the  absence  of  any  showing 
in  reference  thereto,  may  from  its  terms  be  regarded  as 
having  been  entered  into  for  the  mutual  benefit  and 
convenience  of  both  parties,  inasmuch  as  Bangs  had 
been  fully  examined  and  cross-examined  in  the  trial  of 
the  Treadwell  case  by  the  same  attorneys  for  the  re- 
spective parties,  and  each  was  by  this  agreement  re- 
lieved of  the  labor  and  time  that  would  have  been  required 
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in  taking  his  deposition  for  the  purpose  of  re-examining 
him  upon  the  same  subject. 

It  was  not  necessary  that  the  agreement  should  have 
been  filed  by  the  plaintiff  immediately  upon  its  execu- 
tion, under  the  penalty  of  not  being  able  to  avail  him- 
self of  it  Its  execution  by  McAllister  &  Bergin  was 
a  continuing  consent  on  their  part  that  it  might  be 
filed  at  any  time  thereafter^  unless  they  should  in  some 
direct  and  express  mode  signify  their  withdrawal  of  such 
consent,  and  upon  the  death  of  Bangs  before  such  con- 
sent was  withdrawn,  the  position  of  the  plaintiff  in  refer- 
ence to  having  his  testimony  for  use  at  the  trial  of  the 
present  case  became  so  changed  that  thereafter  the 
agreement  could  not  have  been  revoked,  or  the  consent 
of  the  attorneys  to  its  filing  withdrawn.  When  it  was 
afterwards  filed,  the  effect  of  such  filing  operated  and 
became  binding  upon  the  defendants  as  from  its  date. 

2.  At  the  trial,  the  defendant  Ravekes  was  called  as  a 
witness  on  behalf  of  the  plaintiff,  and  was  asked  whether 
he  had  received  any  direction  from  those  who  put  the 
elevator  in  the  building  as  to  how  it  should  be  handled 
or  used,  and  whether  anything  was  said  as  to  what  the 
effect  would  be  if  he  did  not  carry  out  those  instructions; 
and  answered  that  he  had  received  from  them  instruc- 
tions to  start  slowly  at  first,  and  always  when  reaching 
tjither  fioor  at  which  to  leave  the  elevator,  to  decrease 
the  speed  by  shutting  off  the  water,  and  never  allow  the 
elevator  to  stop  of  its  own  accord;  that  otherwise  the 
effect  would  be  to  break  a  portion  of  the  machinery  in 
the  basement.  These  questions  were  objected  to  by  the 
defendants,  upon  the  ground  that  they  were  "irrelevant 
end  immaterial,"  and  the  overruling  of  their  objection 
is  assigned  as  error.  The  argument  of  the  appellants 
r.pon  this  assignment  is,  however,  mainly  upon  the 
ground  that  the  evidence  was  incompetent,  for  the  reason 
(liat  it  was  hearsay. 

The  evidence  given  by  the  witness  in  answer  to  the 
questions  was  both  relevant  and  material.  The  main 
issue  between  the  parties  to  the  action  was  whether  the 
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defendants  had  been  negligent  in  the  mode  in  which 
thej  had  run  the  elevator  at  the  time  of  the  accident, 
and  upon  that  issue  the  plaintiff  had  the  right  to  intro- 
duce any  competent  evidence  that  would  tend  to  establish 
such  negligence.  Negligence  is  opposed  to  diligence  or 
carefulness,  and  is  never  absolute  or  intrinsic,  but  is 
always  relative  to  some  circumstance  of  time,  place,  or 
person.  The  definition  which  is  most  frequently  given 
is  that  formulated  by  Baron  Alderson  in  Blyth  v.  Bir- 
mingham Water  Works  Co.,  11  ExcL  784,  as  "the  omission 
to  do  something  which  a  reasonable  man  guided  upon 
those  considerations  which  ordinarily  regulate  the  con- 
duct of  human  affairs  would  do,  or  doing  something 
which  a  prudent  and  reasonable  man  would  not  do." 
"It  must  be  determined  in  all  cases  by  reference  to  the 
situation  aiid  knowledge  of  the  parties,  and  all  the  at- 
tendant circumstances.  What  would  be  extreme  care 
under  one  condition  of  knowledge  and  one  state  of 
circumstances  would  be  gross  negligence  with  different 
knowledge  and  in  changed  circumstances."  {Nitro- 
Ohfcerine  Case,  15  Wall.  636.)  The  Civil  Code,  section 
1714,  makes  every  one  responsible  "for  an  injury  oc- 
casioned to  another  by  his  want  of  ordinary  care  or 
skill  in  the  management  of  his  property";  and  "ordi- 
nary care"  is  that  which  every  person  of  ordinary  pru- 
dence takes  of  his  own  concerns,  or  would  employ  under 
similar  circumstances.  In  Hoffman  v.  Toulumne  Co.  Wa- 
ter Co.,  10  Cal.  413,  the  test  is  stated  to  be,  "what  dis- 
creet and  prudent  men  should  do,  or  ordinarily  do,  in 
0uch  cases,  where  their  own  interests  are  to  be  affected, 
and  all  the  risk  their  own." 

As  negligence  is  the  violation  or  disregard  of  some 
duty  or  obligation  which  one  owes  to  another,  it  is  evi- 
dent that  a  knowledge  of  the  facts  out  of  which  the  duty 
springs  is  an  essential  element  in  determining  whether 
there  has  been  any  negligence.  In  certain  relations, 
such  knowledge  is  conclusively  presumed,  while  in  oth- 
ers it  devolves  upon  the  party  charging  the  negligence 
to  show  that  the  knowledge  existed.     Especially  is  such 
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knowledge  an  element  in  determining  the  care  to  be  ex- 
ercised  in  the  nse  of  some  mechanical  or  natural  agency, 
whose  superior  force  demands  skill  in  its  management, 
to  prevent  its  getting  beyond  ordinary  controL  The 
amount  of  care  requisite  in  such  a  case  depends  upon 
the  extent  to  which  the  knowledge  goes.  The  mode  in 
which  an  appliance  involving  such  agency  is  to  be  used 
is  as  material  as  the  manner  in  which  it  is  constructed, 
and  if  one  mode  of  its  use  is  free  from  danger  and  an- 
other not,  it  is  relevant  and  material  to  show  whether 
the  defendant  knew  how  to  use  that  mode  which  was 
free  from  danger,  since  his  knowledge  of  the  proper 
mode,  and  his  failure  to  exercise  it,  would  be  evidence 
of  negligence.  "Facts  which  were  known  to  him,  or  by 
the  use  of  proper  diligence  would  have  been  known  to  a 
prudent  man  in  his  place,  come  into  account'  as  part  of 
the  circumstances."  (Pollock  on  Torts,  356.)  In  the 
case  of  Hoffman  v.  Tuolumne  Co.  Water  Co.,  10  CaL  413, 
it  was  held  that  the  knowledge  of  the  defendants  respect- 
ing the  character  of  the  ground  upon  which  the  dam 
was  constructed  was  an  element  to  be  considered  in  de- 
termining whether  they  had  been  guilty  of  negligence 
in  constructing  it;  and  the  nitro-glycerine  case  went 
upon  the  proposition  that  the  defendants  were  ignorant 
of  the  proper  mode  of  handling  the  article.  The  negli- 
gence of  the  master  in  the  retention  of  an  incompetent 
servant,  or  in  the  use  of  defective  machinery,  is  fre- 
quently shown  by  evidence  that  he  had  been  informed 
of  previous  negligent  acts  on  the  part  of  the  servant,  or 
of  the  defects  in  the  machinery.  (Malone  v.  Hawley,  46 
CaL  409.)  The  negligence  of  the  servant,  or  the  defects 
in  the  machinery,  must  still  be  shown  in  the  particular 
case,  but  the  presumption  that  the  master  has  fulfilled  his 
obligation  to  select  competent  servants,  or  provide  suit- 
able machinery,  is  overcome  by  proof  that  such  inform 
mation  had  been  communicated  to  him.  Whenever  the 
knowledge  or  information  of  the  party  charged  to  have 
been  negligent  is  a  factor  in  determining  such  question, 
it  is  proper,  for  the  purpose  of  showing  such  knowledge  or 
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informationi  to  show  that  notice  was  given  to  him^  and 
that  he  was  informed  of  the  facts  which  would  constitute 
negligence;  and  there  is  no  better  mode  of  showing  this 
than  by  the  evidence  of  the  party  himself  that  he  had 
received  the  information.  Whether  in  fact  such  infor- 
mation was  or  was  not  correct  is  immaterial  for  the  pur- 
pose of  determining  its  admissibility;  and  hence  it  is  no 
objection  to  its  admission  that  it  was  not  given  under 
the  sanction  of  an  oath,  or  that  the  opposite  party  had 
no  opportunity  of  cross-examining  the  informant.  The 
truth  of  the  information  is  a  distinct  issue,  and  must  be 
established  by  competent  evidence;  but  upon  the  theory 
that  the  information  was  correct,  the  plaintiff,  in  the 
present  instance,  had  the  right  to  show  that  the  defend- 
ants had  received  such  information,  and  thus  obviate 
any  claim  that  might  be  made  by  them  that  they  had 
exonerated  themselves  from  liability  by  procuring  the 
elevator  to  be  constructed  by  a  competent  and  reputable 
manufacturer. 

The  evidence  thus  introduced  was  not,  moreover,  within 
the  rule  which  excludes  hearsay.  Hearsay  is  a  species 
of  derivative  evidence  which  is  offered  for  the  purpose 
of  establishing  some  specific  fact  in  a  case,  and  rests  on 
the  veracity  and  competency  of  some  other  person  than 
the  witness.  Such  testimony  is  excluded  whenever  it 
appears  that  a  higher  degree  of  evidence  of  that  fact  can 
be  obtained  by  the  production  of  the  person  from  whom 
the  evidence  offered  was  derived;  but  whenever  the  tes- 
timony of  such  person  is  of  no  higher  degree  in  estab- 
lishing the  fact  to  be  shown  than  the  evidence  offered, 
either  is  original  and  primary  evidence  of  that  fact.  If 
the  fact  sought  to  be  established  is,  that  certain  words 
were  spoken,  without  reference  to  the  truth  or  falsity  of 
the  words,  as,  for  instance,  that  a  certain  statement  was 
made  by  a  party  to  the  action  as  an  admission  of  a  fact, 
or  was  made  to  him  as  a  notice,  or  under  such  circum- 
stances as  to  require  action  or  reply  from  him,  the  testi- 
mony of  any  person  who  heard  the  statement  is  original 
evidence,  and  not  hearsay.      (Wharton  on  Evidence, 
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ascertain  the  actual  facts  in  a  cause.  For  the  guidance 
of  parties,  certain  formalities  are  required,  and  certain 
times  specified  within  which  the  several  steps  are  to  be 
taken;  but,  except  in  matters  which  are  jurisdictional, 
these  provisions  are  intended  for  the  convenience  of 
courts  and  litigants,  and  should  be  liberally  construed. 

4.  Upon  the  cross-examination  of  the  defendant  Ra- 
vekes,  the  defendants  endeavored  to  show  that  he  had 
taken  no  part  in  the  defense  of  the  present  action;  and 
upon  his  re-direct  examination,  he  was  asked  whether 
he  had  not  advocated  with  his  firm  a  settlement  of  the 
case,  to  which  the  defendants  objected,  upon  the  ground 
that  it  was  "incompetent  and  irrelevant,"  but  did  not 
specify  the  grounds  upon  which  they  claimed  it  to  be 
incompetent.  The  court  overruled  their  objection,  and 
it  is  now  contended  by  them  that  in  this  ruling  the  court 
violated  the  rule  which  precludes  a  party  from  giving 
evidence  relative  to  offers  for  a  compromise  which  have 
been  rejected.  In  the  present  case,  however,  there  was 
no  treaty  for  a  compromise  depending  between  the  par- 
ties, and  the  testimony  introduced  did  not  relate  to  the 
offer  of  any  terms  of  compromise,  or  to  any  dealing  with 
the  adverse  party  upon  the  subject  of  a  compromise;  and 
the  rule  which  excludes  offers  made  for  the  purpose  of 
settlement  is  inapplicable. 

The  statement  of  a  party  against  whom  a  claim  is 
made,  that  he  is  willing  to  settle  the  claim,  is  a  declara- 
tion by  him  against  his  interest,  sometimes  called  a  self- 
disserving  or  self -harming  statement;  and  section  1870 
of  the  Code  of  Civil  Procedure  provides  that  upon  the 
trial  of  a  cause,  evidence  may  be  given  of, — "2.  The  act, 
declaration,  or  omission  of  a  party,  as  evidence  against 
such  party."  Such  declarations  are  classed  in  books  on 
evidence  under  the  head  of  Admissions.  Mr.  Stephen,  in 
his  treatise  on  Evidence,  defines  an  admission  to  be,  ''a 
statement,  oral  or  written,  suggesting  any  inference  aa 
to  any  fact  in  issue,  or  relevant,  or  deemed  to  be  rele- 
vant, to  any  such  fact  made  by  or  on  behalf  of  any  party 
to   any   proeeeding."      Within   this   definition,   the   testi- 
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niony  sought  from  the  witness  Ravekes  was  admissible. 
Such  a  declaration,  in  the  absence  of  any  other  evidence 
.than  that  he  made  it,  would  justify  a  jury  in  drawing 
the  inference  that  he  considered  himself  liable  for  the 
daim,  since  ordinarily  men  are  willing  to  settle  only 
those  claims  for  which  they  are  liable,  and  consequently 
the  statement  is  admissible  upon  the  same  principles  as 
would  be  his  direct  statement  that  he  was  liable  for  the 
claim.  The  making  of  such  admission  is  a  fact  which  is 
relevant  to  the  issue  upon  his  liability.  Proof  of  making 
the  admission  is  not,  however,  proof  of  the  fact  of  his 
liability,  but  is  only  evidence  in  support  of  proving  that 
fact;  and  the  weight  of  such  evidence,  as  well  as  its  suffi- 
ciency for  authorizing  such  inference,  must  be  deter- 
mined by  the  jury.  The  declaration  may  have  so  little 
weight  in  itself  that  the  jury  would  not  regard  it  as  en- 
titled to  any  consideration;  and  the  party  making  the 
declaration  may  countervail  its  entire  weight  and  suffi- 
ciency by  showing  the  circumstances  tmder  which*  it 
was  made,  or  the  purpose  for  which  he  made  it,  as,  for 
example,  that  he  made  it  under  a  misapprehension  of 
the  facts,  or  with  a  view  to  a  speedy  determination  of 
the  controversy,  or  out  of  a  charitable  regard  for  the 
claimant;  but  the  declaration  itself  is  admissible,  upon 
the  ground  that  the  facts  implied  therein  are  relevant  to 
the  issue  in  the  case.  Admissions  are  generally  re- 
garded as  weak  evidence  for  the  proof  of  a  fact,  and  are 
never  conclusive  of  the  facts  stated,  or  of  the  inference  to 
be  drawn  therefrom;  and  our  statute  requires  the  jury  to 
be  instructed,  on  all  proper  occasions,  '^that  the  evidence 
of  the  oral  admissions  of  a  party  ought  to  be  viewed  with 
caution."  (Code  Civ.  Proc,  sec  2061,  subd.  4.)  An  excep- 
tion to  the  admissibility  of  such  admissions  exists  when 
they  are  made  by  way  of  an  offer  to  buy  peace,  or  with 
reference  to  negotiations  with  the  adverse  party  for  a 
compromise  of  the  dispute.  Under  such  circumstances, 
e:^eept  as  they  are  admissions  of  distinct  facts,  they  are 
regarded  as  hypothetical  admissions,  from  which  it  is 
not  proper  to  draw  any  inference  of  liability,  and  there- 
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fore  are  not  to  be  received  in  evidence.  Tbe  rule,  how- 
ever^ which  excludcB  offers  made  for  the  pnrpoee  of  a 
compromise,  does  not  apply  to  statements  made  by  a. 
party  which  are  in  no  wise  connected  with  any  attempt 
at  a  compromise,  whether  these  statements  are  made  to 
a  stranger  or  to  his  co-defendant  (West  v.  Smith,  101 
U.  S.  273;  Ashlock  v.  Under,  50  HL  169;  Marvin  v.  Rich- 
mond,  3  Denio,  58 ;  Molyneaux  v.  Collier,  13  Ga.  415 ;  Me- 
Lendon  v.  Shackleford,  32  Ga.  474;  Clapp  v.  Foster,  34 
Vt  580;  Ovlzoni  v.  Tyler,  64  Cal,  834;  Greenleaf  on  Evi- 
dence, sec.  192;  1  Phillips  on  Evidence,  Cowen  &  Hill's 
note  No.  124;  Wharton  on  Evidence,  sees.  1077, 1090.) 

The  question  asked  of  the  witness  Eavekes  concerning 
the  statements  of  Smith  when  he  came  np  in  the  eleva- 
tor were  so  clearly  connected  with  the  accident  as  to  be 
relevant  to  the  issue  between  the  parties,  and  the  reply 
was  of  such  a  nature  that  the  defendants  could  not  have 
been  prejudiced  thereby. 

5.  We  cannot  hold  that  the  damages  were  so  excess- 
ive as  to  appear  to  have  been  given  by  reason  of  any 
passion  or  prejudice  on  the  part  of  the  jury. 

The  plaintiff,  at  the  time  of  the  accident  in  1878,  was 
thirty-six  years  of  age,  in  good  health,  and  engaged  in 
an  extensive  business,  which  required  great  physical 
activity.  The  elevator  fell  with  him  from  the  upper 
floor  of  the  building  to  the  basement,  a  distance  of  from 
forty  to  forty-five  feet,  and  by  the  fall  he  was  so  injured 
as  to  prevent  him  from  continuing  his  business,  and  to 
disable  him  from  engaging  in  any  active  occupation. 
It  is  imnecessary  to  recount  in  detail  all  the  various 
injuries  which  he  received,  or  the  sufferings  which  he 
endured  during  the  time  that  he  was  under  the  care  of 
the  surgeon.  He  was  confined  to  his  bed  for  nearly  a 
jear,  and  it  was  three  years  before  he  could  walk  the  dis- 
tance of  a  block.  When  he  was  first  carried  to  his 
bouse,  his  limbs  were  completely  paralyzed,  his  right 
leg  broken  with  a  comminuted  fracture,  and  the  bones 
of  the  shin  protruding  from  his  flesh  and  clothes,  the 
bones  of  one  ankle  broken,  and  the  arch  of  his  foot  so 
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injuied  as  to  destroy  the  joint,  and  deprive  him  of  all 
control  of  the  foot.  Tf\^  spinal  column  received  such 
concussion  as  to  produce  a  partial  permanent  paralysis 
in  his  legs.  At  the  time  of  the  trial,  ten  years  after  the 
injury,  it  was  shown  by  the  testimony  of  the  surgeons  who 
then  examined  him,  that  his  right  leg  had  only  one  fourth 
of  its  original  vigor,  and  but  little  power  of  motion,  and 
that  his  other  leg  was  atrophied  by  reason  of  the  injury  to 
his  spinal  column,  and  that  he  would  never  recover  any 
further  use  of  his  limbs;  and  also,  that  as  he  grew  older, 
he  would  be  likely  to  lose  their  use  entirely.  In  addi- 
tion to  this,  he  received  serious  injury  to  his  bladder, 
which  remained  paralyzed  for  many  months,  and  caused 
him  to  suffer  greatly ;  and  also  to  the  rectum,  from  which 
he  had  not  become  free  at  the  time  of  the  trial.  The 
jury,  in  addition  to  the  testimony  concerning  his  inju- 
ries, had  an  opportunity  to  see  the  plaintiff  himself,  and 
determine  how  far  the  testimony  was  corroborated  by 
his  appearance. 

It  is  not  contended  by  the  appellants  that  the  record 
discloses  any  indication  of  passion  or  prejudice  on  the 
part  of  the  jury  in  determining  the  amount  of  dam- 
ages which  they  awarded,  other  than  the  mere  fact  of 
its  amount  The  judge  before  whom  the  case  was  tried 
approved  the  verdict,  notwithstanding  the  objection  to 
the  amount  made  by  the  appellants,  and  in  considera- 
tion of  the  character  and  extent  of  the  injuries  shown  to 
have  been  sustained  by  the  plaintiff,  we  are  not  inclined 
to  disregard  his  action. 

The  judgment  and  order  are  affirmed. 

MoFablakd^  J.,  and  Gasoxjttb,  J.,  concurred. 

Db  Haybn,  J.,  concurring.  —  I  concur  in  the  judgment 
and  in  the  opinion  of  Mr.  Justice  Harrison,  except  that 
part  which  holds  that  the  testimony  of  the  witness 
Bavekes,  upon  his  re-direct  examination,  to  the  effect 
that  while  a  member  of  the  firm  of  Whittier,  Fuller  & 
Company  he  had  advocated  a  settlement  of  plaintiff's 
claim  for  damages,  was  competent  as  an  admission  of 
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a  fact  by  one  of  the  parties  in  interest,  and  admissible 
as  such  against  the  other  defendants*  I  cannot  accept 
this  as  a  correct  rule  of  evidence.  But  still,  in  my 
opinion,  the  ruling  of  the  trial  court  in  admitting  this 
evidence  can  be  justified  upon  another  ground* 

The  witness,  in  his  examination  in  chief,  testifi.ed  to 
material  facts  tending  to  show  negligence  on  the  part  of 
the  servant  of  defendants  in  his  mode  of  operating  the 
elevator  at  the  time  of  the  accident  which  resulted  in 
the  injury  of  which  plaintiff  complains.  The  entire 
purpose  of  the  cross-examination,  which  was  conducted 
with  great  skill  on  the  part  of  the  attorney  for  the 
defendants,  seems  to  have  been  to  show  that  some  time 
after  the  accident  the  witnes  was  compelled  to  with- 
draw from  the  firm  of  which  he  and  the  defendant'^ 
were  members,  because  he  had  overdrawn  his  account 
with  the  firm  without  the  consent  of  his  copartners,  and 
that  they  had  charged  him  with  peculation,  and  in  con- 
sequence that  their  relations  were  unfriendly  at  the  time 
of  the  triaL  The  inference,  of  course,  sought  to  be 
drawn  from  these  facts  was  that  the  matters  testified  to 
by  the  witness  were  not  true,  and  that  his  testimony 
was  simply  the  result  of  the  subsequent  trouble  between 
himself  and  the  defendants. 

Under  these  circumstances,  it  was  not  improper  tq 
show  by  the  witness  that  prior  to  any  difficulty  with 
defendants,  his  advice  to  them  was  entirely  consistent 
with  his  present  testimony,  and  such  as  would  probably 
have  been  given  in  view  of  the  existence  of  the  facts 
about  which  he  testified.  It  is  held  that  former  con- 
sistent statements  of  a  witness  are  admissible  to  support 
his  testimony  when  it  is  charged  to  have  been  ^a  recent 
fabrication,  in  which  case,  in  order  to  repel  such  an  im- 
putation it  is  proper  to  show  that  the  witness  made  a 
similar  statement  at  a  time  when  the  supposed  mo- 
tive for  such  fabrication  did  not  exist.  (Rapalje  on 
Witnesses,  369,  370) ;  and  the  evidence  under  discus- 
sion comes  within  the  spirit  and  reason  of  the  rule  just 
stated.     If  the  defendants  desired  to  show  that  this  ad- 
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vice  was  not  based  upon  the  facts  about  which  he  had 
given  testimony^  but  such  action  was  simply  urged  upon 
the  ground  that  it  was  wise  to  avoid  a  lawsuit^  and 
better  to  pay  an  unfounded  claim  than  to  be  involved 
in  litigation,  they  should  have  further  cross-examined 
the  witness,  and  if  thi?  had  been  made  to  appear,  the 
evidence  could  have  been  stricken  out;  but  in  the  ab- 
sence of  any  explanation,  the  evidence  tended  in  some 
degree  to  support  the  original  testimony  of  the  witness, 
and  to  rebut  the  inference  which  the  defendants  evi- 
dently sought  to  draw  from  the  circumstances  under 
which  they  claimed  he  retired  from  the  firm. 

In  the  examination  of  a  witness  for  the  purpose  of 
showing  motive,  interest,  or  prejudice,  or  in  rebutting 
an  imputation  of  giving  testimony  from  some  unworthy 
motive,  much  is  necessarily  left  to  the  discretion  of  the 
judge  of  the  lower  court;  and  it  does  not  seem  that  in 
this  instance  there  was  any  improper  exercise  of  discre- 
tion in  the  ruling  upon  the  question  referred  to. 

BxATTT^  C.  J.,  and  Shabpstsin^  J.,  concurred. 


[No.  14724.    Department  One.  ^  July  14,  1892.] 

D.  W.  SHAW,  Respondent,  v.  RXJDOLPH  MAYER, 

Appellant. 

COXTBACT    IPOB    CBOP    TO    BB    SOWN RiOHT    TO   VOLUNTBBB    CBOP    ON    LAND 

NOV  Sown.  —  Under  a  contract  by  the  terme  of  which  the  owner  of  land 
MgneA  to  furnish  140  acres  of  land,  "more  or  less."  to  another  person  to 
sow  in  wheat,  in  consideration  of  an  interest  In  the  crop,  and  the  latter 
agreed  **to  plow  and  put  in  wheat  the  aboTe-mentloned  land,  in  good 
farmer-Ilke  style,*'  whether  such  contract  be  considered  a  lease  or  a  crop- 
ping contract,  the  person  sowing  the  crop  has  no  right  in  any  of  the  land 
ezeept  that  which  he  sows  in  wheat,  and  Is  not  entitled  to  any  part  or 
a  Tolunteer  crop  growing  upon  a  part  of  the  140  acres  not  sown  in  wheat 
by  him. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County,  and  from  an  oxdttr  denying  a  new 
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The  facts  are  stated  in  the  opinioiL 
W.  H.  Spencer,  for  Appellant 
Oraves  <£  Oraves,  for  Respondent 

FooTE,  C.  —  It  appears  from-  the  record  here  that  the 
defendant  Mayer  entered  into  a  written  contract  with 
one  Pondy  which  is  as  follows: — 

^^ Articles  of  agreement  entered  into  this  eighteenth 
day  of  October,  1889,  between  J,  R  Pond  and  Rudolph 
Mayer.  I,  J.  H.  Pond,  party  of  the  first  part,  hereby 
agree  to  furnish  to  R  Mayer  140  acres  of  land,  more  or 
less,  to  sow  in  wheat  the  coming  season;  in  considera- 
tion I  shall  receive  one  fifth  (1-6)  of  the  crop,  deliverec 
in  Paso  Robles,  clear  of  all  expenses  pertaining  thereto 
I.  Rudolph  Mayer,  party  of  the  second  part,  agree  t6 
plow  and  put  in  wheat  the  above-mentioned  land,  in 
good  farmer-like  style,  and  in  due  time  for  the  season  of 
1889  and  1890,  to  furnish  seed,  and  all  expenses  apper- 
taining thereto. 

^'In  witness,  we  have  attached  our  signatures* 

''J.  R  POTO. 
'^Rudolph  Matxb.'^ 

Pond,  the  admitted  owner  of  this  land  when  the  above 
contract  was  made,  sold  it  to  the  plaintiff,  Shaw,  by 
proper  conveyance,  in  February,  1890.  Shaw  also  at 
that  date  obtained  from  Pond  an  assignment  of  the 
agreement  between  the  latter  and  defendant  Mayer  only 
sowed  in  wheat  nineteen  acres  of  the  land  included  in 
the  contract,  and  upon  ninety-five  acres  of  it  there  grew 
a  volunteer  crop  of  that  grain. 

Before  any  of  the  crops  were  harvested,  the  plaintiff 
notified  the  defendant  not  to  cut  any  of  the  volunteer 
crop  of  grain.  But  this  notice  was  disregarded,  and  the 
defendant  harvested  and  thrashed  all  of  the  grain, — 
that  sowed  by  him,  and  the  volunteer  crop  as  well.  In 
the  aggregate,  there  were  372  sacks  of  wheat  and  21  sacks 
of  screenings.     It  appears  that  the  volunteer  cn^  waSj 
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about  the  same  per  acre  as  the  sown  crop.  The  plaintiff 
brought  an  action  of  claim  and  delivery  for  the  372  sacks 
of  wheat  and  the  screenings.  The  jury  who  tried  the 
case  found,  under  the  instruction  of  the  court,  that  he 
was  the  owner  and  entitled  to  recover  250  sacks  of  wheat 
and  six  sacks  of  screenings,  and  that  they  were  of  the 
value  of  $250.  In  pursuance  of  the  statute  in  such 
cases,  an  alternative  judgment  for  plaintiff  following  th^ 
verdict  was  entered.  From  that,  and  an  order  denying 
a  new  trial,  this  appeal  is  taken. 

The  argument  for  appellant  is,  that  the  contract  was  a 
lease  of  140  acres  of  land,  and  that  the  defendant  was 
entitled  to  his  share  of  all  that  grew  on  the  whole  tract, 
whether  sowed  in  wheat  or  not,  and  that,  being  a  tenant 
in  common  with  the  plaintiff,  the  latter  could  not  main- 
tain this  action.  And  because  the  court  below  refused 
to  grant  a  nonsuit  on  the  motion  of  the  defendant,  and 
gave  instructions  to  the  jury  not  in  accord  with  the 
theory  of  the  defendant,  it  is  claimed  that  the  judgment 
and  order  should  be  reversed,  and  a  new  trial  granted. 

The  whole  question  involved  is  one,  we  think,  to  be 
determined  from  the  language  of  the  written  contract 
between  Pond  and  Mayer.  As  we  construe  that  instru- 
ment, whether  it  be  called  a  lease  or  a  cropping  con- 
tract, the  defendant  has  no  right  in  any  of  the  land,  ex- 
cept that  which  he  sowed  in  wheat.  As  to  the  land  which 
he  did  not  sow,  he  was  not  entitled  to  anything  which 
grew  upon  or  was  harvested  therefrom.  The  whole  idea 
pervading  the  contract  is,  that  as  to  so  much  of  the  140 
acres  as  the  defendant  sowed  in  wheat,  he  was  to  have 
a  certain  fixed  portion  of  the  crop  grown  thereon,  and 
the  owner  of  the  land,  who  furnished  it  to  be  sown  in 
wheat,  the  balance.  As  to  the  other  part  of  the  land, 
not  sotvn  in  wheat  by  the  defendant,  he  had  no  interest 
in  it  or  what  grew  upon  it  Having  harvested,  thrashed, 
and  taken  into  his  possession  the  wheat  that  voluntarilj 
grew  on  the  land  of  the  plaintiff,  the  defendant  was  lia- 
ble in  the  action  brought  against  him,  and  the  recovery 
had  against  him  should  be  upheld. 
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We  therefore  adyise  that  the  judgment  and  order  be 
affirmed. 

Beloheb^  C.y  and  Temple^  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  appealed  from  are  affirmed. 

Oaboutts^  J.y  HAEEisoir^  J.,  Patebsok^  J. 


CHOb  14872.     Department  One.  — July  14,  1892.} 

OASSnrS    J.    JOHNSON,    Rebpondbnt,    v.    OWEN 
SWEENEY,  Appellant. 

Obal  Stifulatioh  —  BxTBirsiON  ov  Tiicn  to  Answkb — Sbttino  asidb 
jDDGxnMT  BT  Dbtault.  —  Although,  as  a  general  rule,  a  stipulation  of 
counsel  cannot  be  enforced  unless  put  in  writing,  or  entered  in  the  min- 
utes of  the  court,  yet  where  an  oral  agreement  for  an  extension  of  time 
to  answer  or  demur  is  admitted,  and  has  been  relied  upon  by  the  dbfend- 
ant,  a  Judgment  by  default  taken  against  him  in  violation  of  the  teims  of 
the  stipulation  should  be  set  aside. 

IDl  —  Pboof  ov  Obal  Aobbbicbnt  —  AniciBSioir  —  Bxbcutbd  AoBBSMBirr  — 
B8TOPPBL.  —  If  the  party  sgainst  whom  a  verbal  stipulation  is  invoked 
denies  that  such  a  stipulation  was  made,  the  court  will  not  hear  the  par- 
ties for  the  purpose  of  settling  the  dispute ;  but  where  the  facts  relied 
upon  by  the  moving  party  are  not  controverted,  there  is  no  reaaon  fOr 
the  application  of  the  rule,  and  it  is  too  late  to  repudiate  the  stipulation 
after  It  has  been  executed. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Solano  County,  and  from  an  order  refusing  to  set  aside 
a  judgment  by  default 

The  facts  are  stated  in  the  opinion  of  the  court 
Raleigh  Barcar,  for  Appellant 

The  entry  of  appellant's  default,  and  the  judgment  by 
default  after  the  demurrer  had  been  filed,  was  error. 
(Acock  V.  Halsey,  90  Cal.  215;  Oliphant  v.  Whitney,  34 
CaL  25 ;  Bowers  v.  DicTcinson,  18  Cal.  420.) 

A.  J.  Dobbins,  for  Eespondent 

A  party  to  an  action  is  not  entitled  to  relief  from  a 
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judgment  entered  against  him  on  acoomit  of  the  negli- 
gence of  his  attorney.  (Smith  v.  Tunstead,  56  Oal.  175 ; 
Ekel  V.  Swift,  47  CaL  620 ;  BeiUy  v.  Buddoch,  41  CaL  813 ; 
Coleman  v.  Rankin,  87  Cal.  247;  Haight  v.  Oreen,  19 
Cal.  115;  Mvlholland  v.  Heyneman,  19  Cal.  605.)  The 
judge  of  the  trial  court  could  take  no  notice  or  cogni- 
zance of  an  oral  agreement  or  stipulation  made  bet7?(!en 
attorneys  out  of  court  {Patterson  v.  Ely,  19  Cal.  35; 
Beest  V.  Mahaney,  21  CaL  305.)  An  order  denying  or 
granting  a  motion  to  set  aside  a  judgment  by  default,  on 
the  ground  of  mistake,  inadvertence,  surprise,  or  excus- 
able neglect  of  the  defaulting  party,  rests  in  the  sound 
discretion  of  the  court,  and  should  not  be  disturbed  by 
this  court  on  appeal,  except  in  a  plain  case  of  a  gross 
abuse  of  this  discretion.  (Bailey  v.  Taaffe,  29  Cal.  422 ; 
Howe  V.  Independence  Co.,  29  Cal.  72;  Woodward  v. 
Bachusy  20  Cal.  187;  Watson  v.  S.  F.  £  H.  B.  B.  B.  Co., 
41  CaL  17;  Coleman  v.  Bankin,  37  CaL  247;  People  v. 
Frishie,  26  CaL  135 ;  Dougherty  v.  Nevada  Bank,  68  Cal. 
275 ;  Oamer  v.  Erlanger,  86  CaL  60 ;  Underwood  v.  Under- 
wood, 87  Cal.  523.) 

Patbbson,  J.  —  The  defendant  moved  in  the  court 
below  for  an  order  setting  aside  a  judgment  taken 
against  him  by  default,  entered  in  open  court  on  an 
ex  parte  application  of  plaintiff  on  April  28th,  and  in 
support  of  his  motion  filed  an  affidavit  made  by  his 
attorney,  showing,  among  other  things,  the  following 
facts:  The  sunmions  was  served  upon  defendant  in  the 
county  where  the  action  was  commenced,  on  April  17, 
1891.  The  defendant  had,  therefore,  to  and  including 
the  twenty-seventh  day  of  April,  1891,  to  appear  and  an- 
swer or  demur.  His  counsel  was  engaged  in  the  trial  of 
a  case  in  the  superior  court  on  the  last  day  for  answer- 
ing, and  in  the  evening  after  adjournment,  while  riding 
to  Vacaville  with  the  plaintiff's  attorney,  he  asked  the 
latter  if  he  would  accept  service  of  a  general  demurrftT. 
waive  copy,  and  give  him  more  time  in  which  to  pre- 
nare  and  serve  a  special  demurrer,  saying  that  he  would 
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like  until  Saturday,  May  2d.  Thereupon  tlie  attorney 
for  plaintiff  said  he  could  have  until  Saturday,  or 
longer  if  he  desired  it,  in  which  to  file  a  special  de- 
murrer, and  that  he  would  accept  service  of  a  general 
demurrer  that  evening.  When  the  demurrer  was  pre- 
sented to  the  attorney  for  the  plaintiff  in  the  evening, 
he  indorsed  upon  it  his  acceptance  of  service,  qualified, 
however,  by  the  words,  "reserving  all  rights  in  the 
premises  regarding  default  in  the  within-entitled  ac- 
tion." The  attorney  for  defendant  did  not  notice  the 
fact  that  plaintiff's  attorney  had  qualified  his  acceptance 
of  service  of  the  demurrer  until  a  late  hour  that  night 
On  the  following  morning  the  demurrer,  with  proof  of 
service,  was  filed  in  the  clerk's  office, — before  default 
was  entered.  The  affidavit  states  that  the  affiant  relied 
on  the  conversation  with  the  attorney  for  the  plaintiff 
as  an  agreement  to  give  the  defendant  until  Saturday  to 
prepare  a  special  demurrer.  No  counter-affidavits  were 
filed. 

We  think  that  upon  this  showing  the  motion  ought  to 
have  been  granted. 

It  is  a  general  rule  that  a  stipulation  of  counsel  cannot 
be  enforced  unless  put  in  writing,  or  entered  in  the  min- 
utes of  the  court;  but  where  an  oral  agreement  for  an 
extension  of  time  to  answer  or  demur  is  admitted,  and  has 
been  relied  on  by  the  defendant,  a  judgment  by  default, 
taken  against  him  in  violation  of  the  terms  of  the  stipu* 
lation,  will  be  set  aside.  If  the  party  against  whom  a 
verbal  stipulation  is  invoked  denies  that  such  a  stipula* 
tion  was  made,  the  court  will  not  hear  the  parties  for  the 
purpose  of  settling  the  dispute;  but  where  the  facts  relied 
upon  by  the  moving  party  are  not  controverted,  there  is 
no  reason  for  the  application  of  the  rule,  and  it  is  too  late 
to  repudiate  the  stipulation  after  it  has  been  executed. 
(People  V.  Stephens,  52  N".Y,310.)  In  Hiuirt  v.  Qoyeneche, 
56  Cal.  429,  it  was  held  that  the  defendant  was  not  guilty 
of  negligence  in  relying  upon  an  oral  promise  for  an  ex- 
tension of  time  to  answer;  and  an  order  refusing  to  set 
aside   a   judgment  taken   against   him   by   default   while 
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relying  upon  such  promises  was  reversed.  In  Woodward 
V.  Backus,  20  Cal.  137,  the  court  held  that  the  court  be- 
low did  not  abuse  its  discretion  in  setting  aside  a  judg- 
ment by  default,  although  the  affidavits  of  the  plaintiff 
denied  that  an  oral  extension  of  time  had  been  granted. 
It  is  true,  the  question  as  to  the  necessity  for  a  written 
stipulation  was  not  considered  by  the  court  in  either  of 
the  last  two  cases  cited,  although  it  was  discussed  by 
counsel  in  Woodward  v.  Backus,  20  CaL  137;  but  the 
weight  of  authority  is  against  the  application  of  the  gen- 
eral rule  to  cases  of  default  judgments,  and  no  case  hac 
been  cited  in  which  a  party  has  been  permitted  to  re- 
tract and  take  advantage  of  his  adversary's  acts  oi 
omissions,  based  on  reliance  upon  his  oral  promise  or 
stipulation. 

In  the  brief,  counsel  for  respondent  states  that  at  the 
hearing  of  the  motion  to  set  aside  the  default  in  the 
court  below,  he  offered  to  make  and  file  an  affidavit  to 
the  effect  that  he  had  at  no  time  agreed  or  stipulated 
with  defendant's  attorney  that  the  time  for  filling  an 
{answer  or  demurrer  should  be  extended,  but  that  the 
court  held  it  could  take  no  notice  or  cognizance  of  an 
oral  agreement  or  stipulation  made  between  attorneys 
out  of  court;  but  the  fact  does  not  appear  in  the  trans- 
cript, and  we  are  guided  only  by  the  record  made  in 
the  court  below  and  certified  to  us. 

Judgment  reversed  and  cause  remanded,  with  instruc- 
tions to  set  aside  the  default,  and  permit  the  defendant 
to  answer. 

Habsison,  J.,  and  Gaboutte,  J.,  oonourredi 
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INow  14601.    Department  One.  — July  14,  1893.] 

AUEELLIA  J.  CORKER  bt  ai.,  Appbixantb,  v.  JOHN 
FREDERICK  CORKER,  RESPONDBisrT. 

OiVT  ov  COMicuNiTY  Pbopbbtt  —  Fbaud  UPON  WiFS.  —  A  deed  of  gift  tj 
the  huBband  of  a  portion  of  the  community  property,  in  order  to  be  a 
fraud  upon  the  wife,  muet  be  made  with  a  fraudulent  Intent,  and  la  not 
yoid  per  se. 

Id.  —  Delivbky  of  Dbsd  —  Btidbncb  —  Intbntiom  of  Obantob.  —  Where 
the  grantor  delivered  the  deed  to  a  third  person,  and  the  latter  carried 
it  to  another,  stating  that  the  grantor  wished  him  to  record  it  and  thee 
deliver  it  to  the  grantee,  testimony  of  the  person  to  whom  It  was  last 
given,  as  to  whether  or  not  he  would  have  delivered  it  back  to  the  gran- 
tor if  he  had  called  for  it  or  sent  for  it,  is  irrelevant  and  inadmissible 
upon  the  question  of  the  intention  of  the  grantor  as  to  the  delivery  of 
the  deed* 

Appbal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  oonrt 

Edwin  Baxter,  for  Appellant 

/.  L.  Murphy,  for  Respondent 

Gabouttb,  J. — Some  months  prior  to  his  death,  John 
R.  Corker  made  and  acknowledged  his  deed  to  certain 
real  estate,  situate  in  the  county  of  Los  Angeles,  wherein 
his  son,  residing  in  the  territory  of  Utah,  was  named 
as  grantee.  The  day  prior  to  his  death,  he  delivered  the 
deed  to  one  White,  who  carried  it  to  E.  F.  Spenoe,  stat- 
ing that  Corker,  the  grantor,  desired  him  to  record  the 
same,  and  then  deliver  it  to  the  grantee,  John  Frederick 
Corker.  Upon  the  following  day  the  grantor  died,  and 
subsequently  the  deed  was  recorded  by  Spence,  and  de- 
livered in  pursuance  of  his  instructions.  This  action  was 
brought,  and  the  appeal  is  prosecuted,  by  the  widow  and 
the  remaining  heirs  at  law  of  the  deceased,  against  the 
;;rantee  in  said  deed,  asking  that  the  deed  be  canceled, 
and  the  realty  therein  described  be  declared  the  commn- 
nity  property  of  the  estate  of  said  deceased,  upon  the 
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ground  that  said  deed  was  never  delivered  to  the  grantee, 
and  for  the  farther  reason  that  it  was  made  in  fraud  of 
the  rights  of  the  wife  to  the  community  property.  Plain- 
tiffs were  nonsuited,  and  the  evidence  heretofore  quoted 
18  substantially  all  that  is  found  in  the  record. 

The  judgment  should  be  affirmed,  as  evidence  to  sup- 
port the  complaint  is  lacking  in  many  respects. 

An  issue  is  created  as  to  whether  the  realty  is  separate 
or  community  property,  but  plaintiff  offered  no  evidence 
to  support  the  allegations  of  the  complaint  in  this  re- 
gard. Again,  conceding  the  realty  to  be  community  * 
property,  a  deed  of  gift  by  the  husband  of  community 
property,  in  order  to  be  a  fraud  upon  the  wife,  must  be 
made  with  a  fraudulent  intent  "A  deed  of  gift  of  a 
portion  of  the  common  property,  by  the  husband,  is  not 
void  per  se/*     (Lord  v.  Hough,  43  Cal.  585.) 

In  this  case,  neither  the  complaint  nor  the  evidence 
indicates  any  attempt  to  defraud  the  wife  of  her  rights; 
and  as  far  as  the  record  discloses,  the  realty  transferred 
to  the  son  may  have  been  a  just  and  proper  advance- 
ment, leaving  an  abundant  residue  for  the  widow  and 
remaining  heirs. 

An  objection  was  sustained  to  the  following  question 
asked  the  witness  Spence:  "If  after  you  received  this 
deed  from  Mr.  White  at  that  time,  John  E.  Corker  had 
called  for  it  or  sent  for  it,  would  you  have  delivered  it 
back  to  himi"  The  ruling  of  the  court  was  correct,  and 
is  directly  supported  by  Dean  v.  Parker,  88  Cal.  288, 
where  the  question  addressed  to  the  witness  was:  '^Sup- 
posing the  father  had  come  in  a  year  after  he  left  the 
deed  with  you,  or  in  two  or  three  weeks  afterwards, 
and  asked  you  for  the  deed  again,  would  you  have  given 
it  to  him?^*  As  to  this  interrogatory  the  court  said: 
"The  objection  to  this  question  should  have  been  sus- 
tained, as  the  evidence  sought  by  it  was  irrelevant. 
The  matter  to  be  determined  was,  what  was  the  inten- 
tion of  plaintiff's  father  in  leaving  this  deed  with  the 
witness;  and  for  the  purpose  of  arriving  at  this  inten- 
tioDf   evidence    of    any    declarations    made    or    C(myersa- 
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tions  hfid  in  relation  to  that  subject,  by  the  said  John 
Dean,  at  that  or  any  subsequent  time,  would  have  been 
competent;  but  what  the  witness  would  have  done  if  the 
deed  had  afterwards  been  called  for  can  have  no  ten- 
dency to  show  whether  the  father  did  or  did  not  intend 
in  what  he  did  to  make  a  delivery  of  the  deed  for  the 
benefit  of  his  son." 

The  evidence  is  entirely  lacking  to  prove  a  non-de- 
livery of  the  deed  to  the  grantee.  Conceding  the  law  to 
be  as  appellant  claims  it,  still  it  is  not  shown  but  that 
■the  deed  was  delivered  to  Spence  in  pursuance  of  a  prior 
mutual  understanding  and  agreement  between  the  par- 
ties. 

There  is  nothing  in  the  record  to  indicate  but  that 
every  act  of  the  grantor  pertaining  to  the  transfer  of  the 
I'ealty  was  done  with  the  consent  and  assent  of  the 
grantee.  It  is  not  even  shown  that  White  was  Author- 
ized to  deliver  the  deed  to  Spence  for  any  purpose,  or 
under  any  instructions  from  the  grantor.  The  burden 
of  proof  was  upon  the  plaintiff,  and  the  allegations  of 
the  complaint  in  many  respects  stand  without  support 
in  the  evidence. 

Let  the  judgment  be  affirmed. 

'^iLfosBov,  J.,  md  Patb^sov^  J.^  oooeiirred* 
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[No.  14696.    Department  One.  —  July  16,  1892.] 

D.  AMESTOT,  Apfblulnt,  v.  THE  ELECTRIC  RAPID 
TRANSIT  COMPANY,  Rbspondbnt. 

Slbctbic  Stbebt-bailbqao  —  Void  Fb^mchisb  —  Plsadxmo  —  Pbomisb  to 
Pat  fob  STBsnr  Pathio  —  Want  or  Considbration.  —  A  complaint  in 
an  action  apon  a  written  obligation  for  the  payment  of  money,  which 
alleges  that  the  obligation  wai  given  by  the  defendant,  an  electric  street- 
railroad  company,  to  repay  the  plalntilf  and  other  property  owners  for 
paring  the  street,  in  consideration  that  the  plalntilf  would  not  talse  any 
steps  to  prevent  the  electric  company  from  tearing  up  the  paving  and 
laying  its  tracks ;  and  which  also  alleges  facts  showing  that  the  fran- 
chise of  the  company  is  void,  having  been  granted  by  the  city  council 
without  power,  and  that  the  plalntilf  and  other  property  owners  could 
and  would  have  prevented  the  defendant  ttom  laying  Its  tracks  on  the 
street  but  for  the  promise  to  pay, — shows  a  want  of  consideration  for  the 
promise,  and  states  no  cause  of  action. 

iDu  —  AflBIOlfMBNT  or   VOID   FBANCRISB  —   VOXO   OBDIVANCB   —   CONDITIOH 

THAT  Pbopbbtt  Ownbbs  bb  Rbpaid.  —  An  assignment  of  a  void  fran- 
chise confers  no  rights,  and  a  void  ordinance  granting  a  franchise  to  the 
assignee,  on  condition  that  the  grantee  repay  to  property  owners  all 
sums  paid  by  them  for  paving,  which  the  assignor  had  been  required  to 
do  under  a  former  void  ordinance,  cannot  constitute  a  consideration  for  a 
promise  to  pay  the  money  to  the  property  owners. 

to.  —  OBSTBucnoB  or  Stbbbt  —  Public  Nuisancb  —  Spbcial  Damagb  — 
CONTBACT  Against  Pubuc  Polict.  —  A  track  laid  and  poles  erected  m 
the  street  without  authority  constitute  an  Illegal  obstruction,  or  pub- 
lic nuisance ;  and  where  no  fact  is  averred  to  show  special  damsge  to  the 
plalntilf  by  the  obstruction,  an  agreement  not  to  prevent  it  is  an  agree- 
ment not  to  institute  a  public  prosecution,  which  is  against  public  pollcj 
and  void,  and  cannot  constitute  a  consideration  for  a  promise  to  pay 
money  for  not  preventing  it 

Is.  —  Taking  up  or  Granitb  Blocks  —  Considbbation  or  Pbomisb  to 
Pat  fob  Paving.  —  The  taking  up  of  granite  blocks  used  in  paving  the 
street,  and  which  apparently  belong  to  the  city,  constitutes  no  considera- 
tion for  a  promise  to  pay  a  property  owner  for  the  paving  done  by  him, 
it  not  appearing  that  they  were  sold  to  the  defendant  by  the  plaintiff, 
or  that  the  plaintiff  consented  to  their  removal  In  consideration  of  such 
promise. 

PLBAOING GBNBBAL     DBICUBBBB SUPPOBT     or    JUDGMBNT  —  SumCIBNCT 

or  Statbmbnt  —  Citt  Oboinancbs.  —  The  same  distinction  between  in- 
sufflclent  facts  and  an  InsnfBclent  statement  of  facts,  which  prevails  when 
it  is  considered  whether  the  complaint  supports  the  judgment,  should 
prevail  upon  general  demurrer ;  and  although  city  ordinances  are  not  set 
out  in  haee  verba,  or  pleaded  as  authorised  by  section  459  of  the  Code  of 
Civil  Procedure,  their  existence  alleged  In  the  complaint  must  be  con- 
sidered as  against  a  general  demurrer. 
Id.  —  Qbounos  or  Spbcial  Demubbeb.  —  Upon  a  general  demurrer  to  a 
oomplalnt,  where  the  facts  necessary  to  constitute  a  cause  of  action  are 
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ihown  by  the  complaint  to  exist,  although  Inaeeorately  or  amblguoiuly 
stated,  or  appearing  bgr  necenary  implication,  fha  damorfw  will  be 
OYerroled. 


Afpbal  from  a  judgment  of  tbe  Superior  CSourt  of  Los 

Angeles  County. 

The  facts  are  stated  in  the  opinion. 
/.  L.  Murphy,  for  Appellant 
John  Haynes,  for  Bespondent 

Templb^  C.  —  This  appeal  is  from  a  judgment  entered 

upon  demurrer. 

From  the  complaint,  it  appears  that  plaintiff  owns  a 
lot  in  the  city  of  Los  Angeles,  on  the  west  side  Los 
Angeles  Street,  fronting  83.07  feet  on  that  street  In 
1886,  the  city  granted  to  certain  named  parties  a  fran- 
chise for  a  street-railroad,  extending  through  Los 
Angeles  and  other  streets.  The  road  was  only  partly 
constructed,  and  of  course  was  operated  only  for  a  por- 
tion of  the  distance  for  which  the  franchise  was  granted. 
The  franchise  was  granted  upon  consideration  that  the 
grantees  would  pave  and  keep  in  repair  the  street  be- 
tween the  tracks,  and  for  two  feet  on  each  side ;  the  same 
to  be  paved  whenever  ordered  paved  by  the  city  council, 
or  when  the  street  was  paved  by  owners  of  frontage.  In 
1888,  the  city  council  by  resolution  required  that  por- 
tion of  Los  Angeles  Street  to  be  paved,  and  authorized 
the  paving  to  be  done  by  private  contract  The  work 
was  done  by  owners  of  frontage,  and  was  accepted  by 
the  city.  The  owners  of  the  franchise  did  not  pave 
between  the  tracks,  or  for  two  feet  on  each  side,  although 
they  were  required  to  do  so  by  the  ordinance  of  the  city, 
but  refused  so  to  do.  Thereupon  the  city  council  directed 
its  street  superintendent  to  remove  its  rails  and  track 
from  that  street,  and  the  track,  rails,  and  ties  were  so 
removed. 

The  city  council  claimed  that  the  franchise  had  been 
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forfeited  for  variouB  reasons,  which  are  not  set  out  in 
the  complaint,  and  the  former  owners  of  the  franchise, 
as  plaintiff  believes,  acquiesced  in  the  claim. 

Plaintiff  and  other  owners  of  frontage,  finding  the 
street  impassable,  and  believing  that  the  franchise  had 
been  forfeited  and  abandoned,  completed  the  pavement 
on  the  street,  doing  the  work  which  the  owners  of  the 
franchise  had  undertaken  to  do,  at  a  cost  to  plaintiff  of 
$215. 

In  the  mean  time  the  company  which  had  owned  the 
franchise  had  become  insolvent,  and  all  its  property, 
including  its  claim  to  the  franchise,  were  sold  to  the 
defendant 

Afterwards,  about  April,  1890,  defendant  desired  to 
lay  its  track  upon  the  street  in  front  of  plaintiff's  prop- 
erty, and  west  of  the  center  of  the  street,  but  plaintiff  and 
other  owners  of  frontage  objected 

It  is  averred  that  defendant's  assignors  had  forfeited 
their  franchise,  and  defendant  had  obtained  none;  that 
the  franchise  which  had  been  granted  had  been  used 
for  a  railway  on  which  cars  were  propelled  by  electricity 
through  an  overhead  system  of  wires  resting  on  poles, 
and  was  therefore  void;  that  the  defendant  proposed 
to  lay  its  track  on  the  street,  and  place  wooden  poles  on 
each  side  thereof,  and  to  place  wires  thereon,  for  the  pur- 
pose of  propelling  cars  by  electricity;  that  defendant 
knew  that  its  franchise  was  void,  and  that  it  had  no 
right  to  lay  its  track  or  erect  its  poles  or  propel  cars 
by  electricity  without  the  consent  of  plaintiff  and  other 
owners  of  property. 

The  city  of  Los  Angeles,  by  a  valid  resolution  of  its 
council,  prevented  the  defendant  from  laying  its  track 
upon  the  street,  except  upon  the  condition  that  the  com- 
pany should  repay  to  property  owners  on  the  west  side 
of  the  street  all  sums  which  they  have  paid  for  paving, 
which  the  former  company  had  been  required  to  do  as 
a  condition  of  its  franchise. 

The  owners  of  frontage  intended  to  prevent  the  de- 
fendant from  laying  its  track,  whereupon  the  defendant 
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promised  in  writing  to  repay  to  plaintiff  and  others,  in 
compliance  with  the  city  ordinance;  and  in  consideration 
that  plaintiff  would  not  take  any  step  to  prevent  defend- 
ant from  laying  its  track,  and  for  other  valuable  con- 
sideration, did,  on  or  about  October,  1890,  in  writing, 
promise  to  pay  the  plaintiff  $215  within  a  reasonable 
time,  and  to  pay  the  other  property  owners  the  amounts 
expended  by  them  for  such  paving. 

The  plaintiff  thereafter  did  not  prevent  defendant 
from  laying  its  track,  but  the  track  was  laid  the  whole 
length  of  the  street 

It  is  averred  that  defendant  had  no  right  to  lay  its 
track  on  the  street,  and  plaintiff  and  other  owners  could 
and  would  have  prevented  it  but  for  the  promise  to  pay 
set  out. 

Further,  that  in  building  its  railway  defendant  took 
up  and  carried  away  granite  blocks  belonging  to  plain- 
tiff, worth  fifteen  dollars,  which  he  says  constitutes  a 
further  consideration. 

The  demurrer  is  only  on  the  general  ground  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Though  other  grounds  were  stated,  they 
were  waived. 

The  point  of  the  demurrer  is,  that  the  alleged  promise 
is  without  consideration. 

Bespondent  states  the  rule  to  be,  that  only  those  alle- 
gations of  the  complaint  are  admitted  by  the  demurrer 
which  are  material,  and  which  are  well  pleaded.  As  a 
general  proposition,  that  is  undoubtedly  correct,  but  it 
must  be  taken  in  connection  with  the  other  well-estab- 
lished rules  of  pleading.  A  complaint  which  would  be 
obnoxious  to  a  general  demurrer  would  not  support  a 
judgment.  When  the  latter  question  arises,  courts  have 
always  discriminated  between  insufficient  facts  and  an 
insufficient  statement  of  facts;  and  where  the  necessary 
facts  are  shown  by  the  complaint  to  exist,  although  in- 
accurately or  ambiguously  stated,  or  appearing  by  neces- 
sary implication,  the  judgment  will  be  sustained.  Eeason 
requires  that  this  same  rule  shall  be  applied  in  the  cane 
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of  a  general  demurrer.  Therefore*  although  the  rarious 
ordinanoes  are  not  set  out  in  hcBc  verba,  or  pleaded  as 
authorized  by  section  469  of  the  Code  of  Civil  Procedure, 
still,  as  against  a  general  demurrer,  their  exisieneie  must 
be  considered.  The  same  reason  would  dispose  of  the 
objection  that  there  is  no  specific  allegation  that  the 
written  promise  had  been  delivered;  although  as  to  that 
J  think  the  averment  sufficient 

Does  the  complaint  show  a  sufficient  consideration  to 
sustain  the  promise?  Or  rather,  does  the  complaint 
show  affirmatively  the  want  of  a  consideration?  For  as 
the  writing  itself  imports  a  sufficient  consideration,  such 
must  be  the  conclusion,  unless  this  presumption  has  been 
overcome  by  the  facts  stated. 

The  recitals  as  to  the  former  railroad  compan;^  would 
seem  to  cut  no  figure,  except  to  show  that  the  defendant 
claims  to  be  acting  under  a  franchise  which  plaintiff 
avers  and  shows  is  void.  The  ordinance  providing  that 
defendant  shall  not  lay  its  tracks  imless  upon  the  condi- 
tion that  it  pay  for  the  paving  is  also  averred,  and  shown 
to  be  void  so  far  as  it  may  be  claimed  to  recognize  the 
existence  of  a  franchise. 

At  that  time  the  city  council  had  no  authority  to 
grant  a  franchise  for  a  street-railway  on  which  cars  were 
to  be  propelled  by  electricity.  We  are  not  called  upon, 
therefore,  to  determine  whether  the  council,  which  must 
exercise  its  powers  solely  in  the  interest  of  the  public, 
could  grant  a  franchise  on  condition  that  the  grantee 
pay  a  sum  of  money  to  a  private  individual.  Being  void, 
it  would  constitute  no  consideration  for  the  prc^mise. 

As  the  track  was  to  be  laid  and  the  poles  erected  in 
the  street  without  authority,  they  would  constitute  an 
illegal  obstruction;  in  other  words,  a  public  nuisance. 
No  fact  is  averred  to  show  special  injury  from  the  pro- 
posed nuisance  to  plaintiff. 

It  is  averred  that  defendant  had  no  franchise,  and 
plaintiff  and  others  intended  to  prevent  defendant  from 
laying  its  track  in  the  street.  •'Whereupon  the  defend- 
ant   company    promised   in    writing    to    repay    plaintiff, 
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and  the  other  property  owners  along  said  street,  in  com- 
pliance with  the  said  order  of  said  city  council;  and 
also,  for  the  further  consideration  that  the  plaintiff 
would  not  take  any  steps  to  prevent  the  said  defendant 
from  laying  its  track  on  the  said  street,  in  front  of  the 
said  property;  and  for  other  good  and  valuable  consid- 
erations, the  said  company  did,  on  or  about  the  first  day 
of  October,  1890,  in  writing,  promise  and  agree  with 
plaintiff,  and  the  said  other  property  owners  along  said 
street,  that  it  would  pay  to  plaintiff,''  etc. 

As  it  does  not  appear  that  plaintiff  would  sustain  spe- 
cial damage  by  the  obstruction,  he  could  not  prevent  it 
except  by  instituting  a  public  prosecution.  The  agree- 
ment not  to  do  so  would  be  against  public  policy  and 
void.  It  would  not,  therefore,  constitute  a  valid  consid- 
eration for  the  promise  sued  on. 

The  owners  of  frontage,  singly  or  combined,  could  not 
confer  upon  defendant  the  right  to  the  use  of  the  street- 
It  is  difficult  to  see  how,  therefore,  under  the  circum- 
stances alleged,  there  could  have  been  any  other  good  or 
valuable  consideration  for  the  promise. 

Had  the  original  franchise  been  valid,  and  the  defend- 
ant the  assignee  of  it,  the  question  would  have  been  dif- 
ferent; but  as  its  so-called  franchise  was  void,  no  rights 
were  derived  from  it  by  defendant. 

It  does  not  appear  that  the  granite  blocks  were  sold  to 
defendant  by  plaintiff,  or  that  they  were  taken  by  hia 
consent,  much  less  than  the  consent  in  consideration  of 
defendant's  promise  to  pay  for  the  paving.  The  blocks 
were  apparently  the  property  of  the  city. 

I  think  the  judgment  should  be  affirmed. 

Vanolief,  C,  and  Bklohbb,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  tli5 
judgment  is  affirmed. 

HaBBISON^  J.y  PATSBSOlf,  J.,  GaBOITTTI,  J. 
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rNo.  14(M)&     Department  One.  —  Jnly  16,  1892.] 

R  0.  LATTIN,  Appklulnt,  t;.  J.  W.  GILLETTE  bt 
AX.,  Eespondents. 

•xATDCT  OF  Limitations  —  Two-teabs  Clause  —  Tobts  —  Constbuctiov 
or  CODB.  —  Section  839  of  the  Code  of  Civil  Procedure,  providing  that 
an  action  npon  a  contract,  obligation,  or  liability,  not  founded  upon  ao 
Instrument  In  writing,  mutt  be  brought  within  two  years  after  the  cause 
of  action  shall  have  accrued,  is  applicable  to  all  actions  at  law  not  spe- 
clflcally  mentioned  in  other  portions  of  the  statute,  and  Includes  liabilities 
arising  in  consequence  of  torts  committed,  as  well  as  those  arising  from 
contracts,  express  or  implied,  not  founded  upon  an  instrument  In  writ- 
ing. 

Ilk.  —  RuNN iNO  oy  Statdtb  —  Bbbach  op  Contbact  —  Dibbbuabd  ov  Dutt. 
—The  statute  of  limitations  begins  to  run  against  an  action  for  miscon- 
duct or  negligence  from  the  date  when  the  misconduct  or  negligence 
was  completed,  and  it  is  Immaterial  whether  the  negligence  out  of  wh^cb 
the  cause  of  action  arises  is  the  breach  of  an  implied  contract,  or  the 
alBrmatlTe  disregard  of  some  posltiye  duty. 

low  —  Right  or  Action  —  Futubjb  Damaobs  —  Knowlbdob  of  Nboligbncb. 
—  The  right  to  maintain  an  action  for  negligence  is  distinguished  from 
the  measure  of  damages,  and  although  the  entire  damage  resulting  from 
sneh  negligence  may  not  have  been  known  until  the  right  to  a  recovery 
is  barred,  yet  the  time  within  which  ah  action  may  be  brought  is  not 
thereby  prolonged. 

Id.  ._.  Liability  or  Sbabchbb  or  Recobds — Liuitation  or  Action  fob  Nbq- 
UOBKCB  —  Loss  or  TiTLB  WiTHiN  TWO  Ybabs.  —  One  who  holds  him- 
self out  as  an  examiner  of  titles  is  bound  to  exercise  skill  and  care  in 
making  the  examination,  and  is  liable  in  damages  for  a  failure  to  exer- 
cise such  skill  and  care ;  but  an  action  against  a  searcher  of  records,  for 
damages  resulting  from  his  negligence  in  the  examination  and  report 
upon  the  condition  of  the  title  to  realty,  must  be  commenced  within  two 
years  after  the  giving  of  the  report,  or  it  is  barred  by  the  statute  of  limi- 
tations, although  the  plaintiff  was  deprived  of  a  portion  of  the  land  by 
means  of  a  suit  brought  within  two  years  before  the  commencement  of 
the  action  for  damages. 

IBI FOUB-TBABB    CLAD  SB   OF   LIMITATION  —  CBBTIFICATB   OF   TiTLB — CON- 

BTBUcnoN  OF  CODB.  —  Section  837  of  the  Code  of  Civil  Procedure, 
prescribing  the  limitation  of  four  years  for  an  action  upon  a  contract, 
obligation,  or  liability,  founded  upon  an  instrument  in  writing,  refers  to 
eontracts,  obligations,  or  liabilities  arising  from  Instruments  of  writing 
executed  by  the  parties  who  are  sought  to  be  charged,  in  favor  of  those 
who  seek  to  enforce  the  contracts,  obligations,  or  liabilities,  and  does 
not  apply  to  a  certificate  of  title  given  by  a  searcher  of  records  employed 
to  examine  and  make  a  written  report  of  the  conditions  of  the  title,  where 
dasuiges  are  claimed  for  negligence  of  the  searcher  in  giving  an  Incorrect 
certificate. 

Appeal  from   a  judgment  of  the  Superior   Court  of 
(^9  Angeles  County. 
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The  facts  are  stated  in  the  opinion  of  the  court 
/•  D.  Bethune,  and  A.  W.  Hutianj  for  Appellant 
Chapman  d  Hendrieh,  for  Respondents. 

Habrisok,  J.  —  In  Jnne,  1886,  the  plaintiff  employed 
the  defendants,  who  were  engaged  at  Los  Angeles  in  the 
business  of  searching  public  records  and  examining 
titles  to  real  estate,  to  examine  the  title  of  one  Bimbaum 
to  a  tract  of  land  in  Los  Angeles  County,  for  which  he 
bad  made  a  contract  of  purchase,  and  ascertain  if  his 
title  was  good,  and  paid  them  one  thousand  dollars  for 
their  services.  The  defendants,  under  said  employment 
therein,  made  a  report  to  the  plaintiff,  and  gave  him  a 
certificate  in  writing,  on  the  twelfth  day  of  June,  1886, 
that  the  title  to  the  land  was  vested  in  Bimbaum,  free 
of  all  encumbrances.  Thereupon  the  plaintiff  pur- 
chased and  paid  for  the  land.  Afterwards,  and  within 
two  years  prior  to  the  commencement  of  this  action,  a 
suit  was  brought  in  the  superior  court  of  Los  Angeles 
County  in  reference  to  the  title  to  said  land,  which  the 
plaintiff  was  subjected  to  the  cost  and  expense  of  defend- 
ing, and  in  which  a  judgment  was  rendered,  to  the  effect 
that  at  the  date  of  said  certificate  an  undivided  one  half 
of  said  land  was  vested  in  the  heirs  of  one  Smith;  and 
the  plaintiff  herein  was  thereupon  deprived  of  the  said 
half  of  the  land.  Li  May,  1890,  he  commenced  this  ac- 
tion against  the  defendants  for  damages  resulting  from 
their  negligence  in  the  examination  and  report  upon  the 
condition  of  the  title.  Defendants  demurred  to  the  com- 
plaint, upon  the  ground,  among  others,  that  the  suit  waa 
not  brought  until  more  than  two  years  after  the  cause  of 
action  had  accrued,  and  was  therefore  barred  by  the 
statute  of  limitations.  The  court  sustained  the  demurrer 
to  the  complaint,  and  judgment  was  rendered  against 
the  plaintiff,  from  which  he  has  appealed. 

Section  339  of  the  Code  of  Civil  Procedure  provides 
that  an  action  upon  a  "contract,  obligation,  or  liability," 
not  founded   upon   an  instrument  in  writing,   must   be 
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brought  within  two  years  after  the  cause  of  action  shall 
haT6  accrued.  This  provision  was  declared  in  Pillar  v. 
8.  P.  B.  B.  Co.,  62  CaL  44,  to  be  "applicable  to  all  ac- 
tions at  law  not  specifically  mentioned  in  other  portions 
of  the  statute."  The  word  'liability"  is  the  most  com- 
prehensive of  the  several  terms  used  in  this  section,  and 
includes  both  of  the  others,  inasmuch  as  it  is  the  condi- 
tion in  which  an  individual  is  placed  after  a  breach  of 
his  contract,  or  a  violation  of  any  obligation  resting 
ux>on  him.  It  is  defined  by  Bouvier  to  be  '^responsi- 
bility;  the  state  of  one  who  is  bound  in  law  and  justice 
to  do  something  which  may  be  enforced  by  action.  This 
liability  may  arise  from  contracts,  either  express  or  im- 
plied, or  in  consequence  of  torts  committed";  and  this 
definition  was  approved  in  Wood  v.  Currey,  57  Cal.  209. 
The  statute  of  limitations  begins  to  run  against  a  cause 
of  action  as  soon  as  the  right  of  action  has  accrued. 
Upon  the  breach  of  any  special  contract,  the  statute  be- 
gins to  run  at  the  date  of  the  breach,  and  a  right  of  ac- 
tion growing  out  of  the  negligence  of  another  accrues 
whenever  the  act  of  negligence  is  complete.  "When 
misconduct  or  negligence  constitutes  a  cause  of  action, 
the  statute  of  limitations  begins  to  run  from  the  time 
when  the  defendant  had  been  guilty  of  such  misconduct 
or  negligence."  {Wood  v.  Currey,  67  Cal.  209.)  Whether 
the  negligence  out  of  which  the  cause  of  action  arises  is 
the  breach  of  an  implied  contract,  or  the  affirmative  dis- 
regard of  some  positive  duty,  is  immaterial.  In  either 
case,  the  liability  arises  immediately  upon  such  breach 
of  contract  or  disregard  of  duly,  and  an  action  to  recover 
the  damages  which  are  the  measure  of  such  liability  may 
be  immediately  maintained.  The  right  to  maintain  the 
action  is  distinguished  from  the  measure  of  damages, 
and  although  the  entire  damage  resulting  from  such 
n^ligence  may  not  have  been  sustained,  or  the  fact  that 
the  negligence  occurred  may  not  have  been  known  until 
the  right  to  a  recovery  is  barred,  yet  the  time  within 
which  an  action  may  be  brought  is  not  thereby  pro- 
longed. 
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In  the  present  case,  the  obligation  assumed  by  the  de- 
fendants arose  oat  of  their  agreement  that  they  would 
examine  the  title  of  the  property,  and  ascertain  if  the 
same  was  good  in  Bimbaum,  and  report  the  same  to  the 
plaintiff.  Having  held  themselves  out  as  examiners  of 
titles,  they  were  bound  to  exercise  skill  and  care  in  mak- 
ing such  examination,  and  became  liable  in  damages 
for  a  failure  to  exercise  such  skill  and  care;  and  the 
breach  of  their  agreement  for  which  they  became  liable 
is  alleged  in  the  complaint  to  have  been  that  they  '^negli- 
gently and  unskillfuUy  conducted  .such  examination, 
and  did  not  truthfully  report  the  condition  of  the  title 
to  the  plaintiff,"  but  reported,  on  the  12th  of  June,  1886, 
that  the  title  was  vested  in  Bimbaum  free  of  all  encum- 
brances ;  whereas,  in  fact,  at  the  date  of  said  certificate  he 
was  the  owner  of  only  an  undivided  one  half  thereof, 
and  the  same  "appeared  of  record  on  the  public  records 
of  said  county."  The  giving  of  this  certificate  was  the 
breach  of  their  agreement,  and  constituted  the  negli- 
gence for  which  they  became  liable.  ITo  further  or  sub- 
sequent act  was  done  or  contemplated  to  be  done  by 
them  under  their  employment.  Their  liability  for  this 
negligence,  if  any  existed,  arose  immediately,  and  an  ac- 
tion therefor  could  have  been  immediately  commenced 
against  them,  and  unless  commenced  within  two  years 
thereafter,  was  barred  by  the  statute  of  limitations. 

The  running  of  the  statute  was  not  suspended  by  the 
fact  that  the  plaintiff  did  not  ascertain  the  error  in  the 
certificate,  or  by  the  fact  that  the  existence  of  the  error 
was  not  determined  by  the  superior  court  until  more 
than  two  years  had  expired.  The  judgment  of  the  court 
did  not  constitute  the  negligence  of  the  defendants,  but 
was  only  evidence  that  they  had  been  guilty  of  negli- 
gence; and  the  eviction  of  the  plaintiff  under  such  judg- 
ment was  not  the  cause  of  action  against  the  defendants, 
but  was  merely  an  element  in  determining  the  amount 
of  damages  that  he  had  sustained  by  reason  of  their 
negligence.  "Where  an  attorney  is  sued  for  malpractice, 
the  cause  of  action  arises  from  the  time  when  such  mal- 
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practice  occurred,  and  that  without  any  reference  to  the 
circumstance  whether  the  client  then  knew  the  fact  or 
not"    (Wood  on  Limitations,  sec.  122.)    In  cases  of  dam- 
ages   resulting    from    malfeasance    or   misfeasance,    ^^the 
cause  of  action  arises  immediately  on  the  happening  of 
the  default,  and  is  not  postponed  to  the  damage  thereby 
occasioned.      (Angell    on    Limitations,  sec.    136.)      "La 
actions  for  official  or  professional  negligence,  the  cause 
of  action  is  founded  on  the  breach  of  duty  which  actu- 
ally injured  the  plaintiff,  and  not  on  consequential  dam- 
age.    Thus,  in  an  action  against  an  attorney  for  neglect 
of  professional  duty,  it  has  been  held  that  the  statute  of 
limitations  begins  to  run  from  the  time  when  the  breach 
of  duty  was  committed,  and  not  from  the  time  when  the 
consequential    damage    accrued."     (2    Greenl.    Ev.,    sec. 
433.)     In  Troup  v.  Smith,  20  Johns.  33,  a  surveyor  had 
been  employed  to  survey  a  tract  of  land  into  lots  suit- 
able for  sale,  but  did  his  work  so  unskillfully  as  to  cause 
damage  to  the  plaintiff,  for  which  he  brought  suit,  and 
to  a  plea  of  the  statute  of  limitations  replied  that  the 
error  was  not  discovered  by  him  for  some  years  after  the 
survey  had  been  completed,  but  it  was  held  by  the  court 
that  this  fact   did   not   impair   the  effect   of  the   plea; 
that  the  cause  of  action  accrued   at  the  completion'  of 
the  survey,  and  not  at  the  time  of  the  discovery  of  its 
character,   and   was   barred   by  the   lapse   of   six   years. 
In  Argall  v.  Bryant,  1  Sand.  98,  an  action  was  brought 
against  the  publishers  of  the  Evening  Post  for  the  er- 
roneous  publication   therein   of   a   legal   notice   whereby 
the    plaintiff    sustained    damage.      The    publication    was 
made  in  1835,  but  the  error  was  not  discovered   until 
1842,   and  the   damage   resulting  therefrom  in   a  judg- 
ment recovered   against   the   plaintiff  was  not   sustained 
until   1846,   upon  the  payment  of  which   suit  was  im- 
mediately brought  for  the  negligence.     It  was  held  that 
the  foundation  of  the   action   was  the   implied  promise 
of   the   defendant   to   perform   with   care    and    diligence 
the  publication  which   he  undertook,   and  that  this  im- 
plied promise  was  broken  in  1835,  when  the  error  was 
xcv.  C4L^ai  .^.^.^^^  ^^  Google 
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committed;  and  that  as  an  action  could  have  been  then 
maintained;  the  statute  of  limitations  began  to  run,  and 
was  not  affected  by  the  fact  that  he  did  not  discover  the 
error  until  a  later  date,  or  that  he  subsequently  sustained 
additional  damages.  In  Wilcox  v.  Plummer's  Ea^rs,  4 
Pet.  172,  an  attorney  who  had  been  employed  to  collect 
a  promissory  note  was  guilty  of  such  negligence  in 
bringing  the  suit  that  the  indorser  was  discharged.  It 
was  held  that  the  ground  of  action  against  the  attorney 
was  the  breach  of  his  contract  to  act  diligently  and  skill- 
fully, and  arose  at  the  time  he  committed  the  blunder 
in  issuing  the  writ,  and  not  at  the  determination  of  the 
suit.  (See  also  Howell  v.  Young,  5  Bam.  &  C.  259 ;  Short 
V.  McCarthy,  8  Bam.  &  Aid.  626 ;  Reams  v.  8choonm<iker, 
4  Ohio,  331;  22  Am.  Dec  757;  NoHhrup  v.  Hill  57  K  Y. 
356 ;  15  Am.  Rep.  601 ;  Moore  v.  Juvenal,  92  Pa.  St  484; 
Crawford  v.  Oaidden,  33  Qa.  174 ;  Lilly  v.  Boyd,72  Oa.83.) 
The  written  certificate  of  title  given  to  the  plaintiff  by 
the  defendants,  although  an  instrument  in  writing,  is 
not  an  instrument  upon  which  their  liablity  is  founded. 
In  Chipman  v.  Morrill,  20  Cal.  131,  it  was  held  that  this 
provision  of  the  section  by  its  language  "refers  to  con- 
tracts, obligations,  or  liabilities  resting  in  or  growing 
out'  of  written  instruments,  not  remotely  or  ultimately, 
but  immediately,  —  that  is,  to  such  contracts,  obligations, 
or  liabilities  as  arise  from  instruments  of  writing  exe- 
cuted by  the  parties  who  are  sought  to  be  charged,  in 
favor  of  those  who  seek  to  enforce  the  contracts,  obliga- 
tions, or  liabilities."  The  contract  which  is  the  basis 
of  the  plaintiff's  cause  of  action  herein  does  not  "rest 
in"  or  "grow  out"  of  this  certificate,  nor  does  the  cer^ 
tificate  contain  any  obligation  or  contract  that  can  be 
enforced,  or  which  is  susceptible  of  a  violation  on  the 
part  of  the  defendants,  or  under  which  any  liability 
can  accrue  against  them.  The  obligations  assumed  by 
them  was  that  created  at  the  time  of  their  acceptance 
of  the  employment  by  the  plaintiff,  and  antedated  the 
making  of  the  certificate.  The  certificate  is  not  the  evi- 
dence of  this  obligation,  but  is  merely  evidence  of  the 
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act  done  by  them  in  purported  satisfaction  of  the  obliga- 
tion assumed  by  them  in  accepting  their  employment 
Instead  of  establishing  the  contract  made  between  them 
and  the  plaintiff,  it  is  the  evidence  relied  upon  by  him 
to  establish  the  breach  of  that  contract,  and  necessarily 
presumes  that  the  contract  was  complete  before  it  was 
given.  As  in  the  case  of  an  erroneous  deed  drawn  by 
an  attorney,  or  a  defective  plat  made  by  a  surveyor,  or  a 
wrong  prescription  given  by  a  physician,  it  is  only  evi- 
dence in  support  of  the  averment  that  the  implied  con- 
tract for  the  exercise  of  skill  and  care  was  violated,  and 
is  not  the  contract  itself.  That  was  created  by  the  oral 
agreement  of  employment,  and  was  broken  by  the  giving 
of  the  faulty  writing. 

The  judgment  is  affirmed. 

PATSBsoif^  J.,  and  QABOirTTE,  J.,  conouned. 

Hearing  in  Bank  denied. 


[No.  14685.     Department  One.  —  July  10,  1892.] 

DELOS  M.  DIMMICK,  Administrator,  etc.,  Appei> 
ULHT,  V.  SARAH  SMITH  DIMMICK,  Respondeat. 

HUSBAKD  AND  WlFI  —  COMMUNITT   PBOPIJtTT  —  PUBCHASI  UrTBB  liABBIAOB 

—  Rbbuvftzon  —  BUBDBN  OF  Pboof.  —  Real  estate  acquired  by  pur- 
cbaae  daring  coTenture  Is  presumed  to  be  community  property,  no  mat- 
ter whether  the  deed  be  taken  In  the  name  of  the  husband  or  wife,  or 
both.  While  this  presumption  Is  not  concluslTe,  the  burden  of  proof 
rests  upon  the  party  affirming  the  fact  to  be  to  the  contrary,  and  such 
fact  most  be  established  by  clear  and  convincing  evidence. 

fix SBPABATB   PBOPBBTI  —  NBCBSSITI;  of  IDBNTIFICAXIOM  —  COMMINQLING 

OF  Funds.  —  In  order  that  property  may  maintain  its  status  as  separate 
property.  It  is  not  necessary  that  it  should  be  preserved  In  specie  or  In 
kind;  yet  when  it  has  undergone  mutations  and  assumed  other  condi- 
tions, It  Is  absolutely  necessary,  in  order  to  maintain  its  character  as  sep- 
arate property,  that  it  be  clearly  traced  and  located ;  and  where  money 
belonging  to  the  wife  has  been  so  commingled  with  the  funds  of  her  hus- 
band, who  Is  an  active  business  man  engaged  in  numerous  speculations, 
so  that  It  is  Impossible  to  say  that  any  part  of  it  passed  Into  a  particular 
tract  of  land  purchased  by  the  husband,  such  tract  is  community  prop- 
erty. 
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Id.  —  Ddlitibt  or  Dnu>  —  Intint  —  Rbcobdinq  —  Diath  of  OBAirm  — 
BDVFZcnircT  oy  Dblivbst.  —  Where  a  deed  of  realty  was  dellTered  to 
the  grantee,  with  the  Intention  of  ▼eating  the  title  thereto  la  the  grani- 
tee,  the  fact  that  the  grantor  requested  the  grantee  to  refrain  from 
recording  the  Initrument  until  after  the  grantor*!  death  ia  entirely  Im- 
material ;  and  the  grantor's  belief,  that  if  the  grantee  died  before  the 
grantor  that  he  could  conceal  or  destroy  the  deed  and  thereby  reinvest 
the  title  in  himself,  does  not  militate  against  the  sufflciency  of  the  dellT- 
ery  at  the  date  of  the  conveyance,  or  destroy  his  clear  intention  to  iwrt 
with  the  title  and  vest  the  same  in  the  grantee. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denjring  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Wells,  Monroe  &  Lee,  for  the  Appellant 

All  property  of  the  wife  owned  by  her  before  mar- 
riage, and  that  acquired  afterward  by  gift,  bequest,  de- 
vise, or  descent,  with  the  rents,  issues,  and  profits 
thereof,  is  her  separate  property.  (Civ.  Code,  sec  162.) 
Real  property  purchased  during  marriage  with  separate 
funds  is  separate  property.  (Ingersoll  v.  Truebody,  40 
Cal.  603 ;  Rich  v.  Tubbs,  41  Cal.  34;  Kraemer  v.  Kraemer, 
52  Cal.  302;  Smith  v.  Smith,  12  Cal.  217;  73  Aul  Dec 
533;  Mott  v.  Smith,  16  Cal.  534;  Ramsdell  v.  Fuller,  28 
Cal.  38 ;  Beaudry  v.  Felch,  47  Cal.  183 ;  Martin  v.  Mar- 
tin, 52  Cal.  235 ;  Hutchinson  v.  Hutchinson,  59  CaL  813 ; 
Moore  v.  Jones,  63  Cal.  12 ;  In  re  Higgins,  65  CaL  407.) 
Or  if  purchased  with  means  resulting  from  ordinary 
management  of  property  acquired  as  separate  estate. 
(In  re  Higgins,  65  CaL  407.)  The  husband  may  be  held 
to  account  as  trustee  of  the  wife's  separate  estate  (Sny- 
der V.  Webb,  8  Cal.  83 ;  Ingersoll  v.  Truebody,  40  OaL  603 ; 
Hassey  v.  Wilhe,  55  Cal.  525 ;  Orein^r  v.  Oreiner,  58  Cal. 
115 ;  Hutchinson  v.  Hutchinson,  59  CaL  313.)  No  l^al 
presumption  of  the  delivery  of  a  deed  arises  from  the 
signing  and  acknowledgment.  The  party  claiming  un- 
der it  must  prove  its  delivery.  (Boyd  v.  Slaybach,  63 
Cal.  493 ;  Hill  v.  McNichol,  80  Me.  209.)  Acknowledg- 
ment only  proves  that  it  was  signed.  (Boyd  v.  Slay- 
back,  63  CaL  493 ;  Jackson  v.  Leek,  12  Wend.  105 ;  Jackson 
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V.  Phipps,  12  Johns.  421;  Fisher  v.  Hall,  41  N.  Y.  423; 
Woodbury  v.  Fisher,  20  Ind.  388;  83  Am.  Dec.  825; 
Miller  v.  Physich,  24  Ark.  244;  Stillwell  v.  Hubbard,  20 
Wend.  44;  Prutsman  v.  Baker,  30  Wis.  644;  11  Am. 
Eep.  592;  Hv^y  v.  Hv^y,  65  Mo.  694.)  Delivery  is 
the  final  act,  without  which  all  other  formalities  are 
ineffectual.  (Younge  v.  Guilbeau,  3  Wall.  641;  Brown 
V.  Brovm,  76  Me.  316;  Tompkins  v.  Wheeler,  16  Pet.  106- 
119;  Hill  V.  McNichol,  80  Me.  209.)  The  deed  must  be 
delivered  during  the  lifetime  of  the  grantor;  a  deliv- 
ery after  his  death  will  have  no  effect.  (Schoenberger  v. 
Zook,  34  Pa.  St.  24.)  To  make  the  delivery  good  and  effec- 
tual, the  power  of  dominion  over  the  deed  must  be  parted 
with.  (Hibberd  v.  Smith,  67  CaL  551;  56  Am.  Kep.  726; 
Byars  v.  Spencer,  101  111.  429 ;  40  Am.  Rep.  212 ;  Cline  v. 
Jones,  111  111.  563]  Brovm  v.  Brown,  66  Me.  321;  Cook  v. 
Brown,  34  N.  H.  460 ;  Johnson  v.  Farley,  45  N.  H.  505 ; 
Bank  v.  Webster,  44  K  H.  264 ;  Baker  v.  Haskell,  47  N.  H. 
479 ;  93  Am.  Dec  455 ;  Vreeland  v.  Vreeland,  21  Atl.  Eep. 
628 ;  Buckman  v.  Bu^km^n,  33  N.  J.  Eq.  354 ;  Terhune  v. 
Olds,  44  N.  J.  Eq.  146.)  The  deed  referred  to  was  never 
delivered,  and  the  most  that  can  be  said  of  it  is,  that  it 
might,  perhaps,  operate  as  a  testamentary  disposition. 
(See  Cline  v.  Jones,  111  HL  563 ;  Vreeland  v.  Vreeland,  21 
AtL  Eep.  628.) 

Horace  Bell,  and  Frederick  Stanford,  for  Bespondent 

If  a  husband  uses  the  property  of  his  wife  in  his  busi- 
ness, or  for  the  support  of  his  family,  with  the  knowl- 
edge and  assent  of  his  wife,  a  gift  may  be  inferred  in 
the  absence  of  a  contrary  agreement.  (Perry  on  Trusts, 
sees.  639,  640,  666.)  A  trust  may  result,  if  at  all,  when 
the  title  passes,  at  the  incipiency  of  the  title.  Elmer 
purchased  with  his  own  money,  —  money  he  had  bor- 
rowed from  his  wife's  father.  {Barnard  v.  Jewett,  97 
Mass.  87;  Davis  v.  Wetherell,  11  Allen,  19;  Roberts  v. 
Ware,  40  Cal.  637.)  The  property  in  controversy  was 
acquired  by  Elmer  D.  Dimmick  during  marriage  with 
Julia  A.,  and  the  title  was  taken  and  stood  in  hispame 
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at  her  death,  and  afterwards,  until  he  conveyed  it  to  de- 
fendant The  burden,  under  such  circumstances  and 
under  the  allegations  of  the  complaint,  by  which  it  is 
claimed  as  separate  property  of  Julia,  is  on  the  plaintiff. 
(Morgan  v.  Lones,  78  Cal.  68;  Bamsdell  v.  Fuller,  28  Cal. 
42;  87  Am.  Dec  103;  Pixley  v.  Huggins,  15  Cal,  131; 
Smith  V.  Smith,  12  Cal.  224;  78  Am.  Dec  588.)  The 
delivery  of  the  deed  was  perfect,  as  it  appeared  that  it 
was  delivered  by  Elmer  Dimmick  to  the  respondent,  and 
placed  among  her  other  deeds.  (See  Mowry  v.  Heney, 
86  CaL  475 ;  Devlin  on  Deeds,  sec  314.) 

Gabouttb^  J.  —  This  is  an  equitable  action  to  cancel 
and  set  aside  a  deed  of  certain  realty,  executed  by  Elmer 
D.  Dimmick  to  the  defendant,  and  asking  that  said 
property  be  decreed  to  be  the  property  of  the  estate  of 
Julia  A.  Dimmick,  deceased.  Said  Julia  was  the  first 
wife  of  Elmer  D.  Dimmick,  and  it  is  contended  by  plain- 
tiff that  at  the  time  this  property  was  conveyed  to  de- 
fendant it  was  the  property  of  the  estate  of  said  deceased 
wife  Julia,  by  virtue  of  its  being  her  separate  property 
at  the  date  of  her  death.  It  is  further  contended  that 
the  deed  to  the  defendant  was  never  delivered,  and  hence 
no  title  passed  to  her.  Judgment  went  for  the  defend- 
ant, and  his  appeal  is  prosecuted  from  that  judgment, 
and  the  order  denying  a  motion  for  a  new  triaL 

The  deed  sought  to  be  set  aside  is  a  deed  of  gift  made 
to  the  defendant  Sarah  Smith  Dimmick,  the  second  wife 
of  Elmer  D.  Dimmick,  and  dated  February  2,  1889. 
The  finding  of  the  court,  that  the  realty  described  in 
this  deed  was  not  the  separate  property  of  Julia  A.  Dim- 
mick, deceased,  is  fully  supported  by  the  evidence.  It 
appears  that  she  and  Elmer  D.  Dimmick  were  married 
in  Pennsylvania,  nearly  fifty  years  ago.  That  subse- 
quently he  received  a  gift  of  a  small  tract  of  land  from 
his  father,  and  that  later  she  received  some  money  from 
the  estate  of  her  father.  He  also  obtained  a  loan  of  the 
simi  of  $1,360  from  his  father-in-law,  which  he  invested 
in   land*      This    indebtedness    was    afterwards    canceled. 
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upon  the  understanding  that  it  should  be  deemed  as  an 
advancement  to  them  from  her  father's  estate.  It  is  not 
necessary  to  an  affirmance  of  the  judgment  in  this  case 
that  we  examine  in  detail  the  status  of  the  real  estate 
purchased  by  the  husband  with  the  above-mentioned 
funds,  although  it  would  seem  that  the  wife's  separate  es- 
tate would  consist  of  the  indebtedness  due  to  her  father 
from  the  husband  rather  than  the  real  estate  previously 
purchased  with  the  funds  which  created  the  indebtedness. 

As  described  by  one  of  the  witnesses,  the  husband  was 
an  "industrious,  thrifty,  economical,  and  intelligent 
farmer  and  blacksmith."  He  also  traded  in  real  estate, 
and  whatever  money  his  wife  received  by  inheritance,  or 
otherwise,  passed  into  the  common  fund,  and  its  identity 
forever  lost  in  the  purchase  of  numerous  tracts  of  real 
estate,  the  titles  to  which  were  all  taken  in  his  name. 
It  is  unnecessary  to  follow  in  detail  the  migrations  of 
these  parties  to  Iowa,  and  from  thence  to  California;  it 
appears  that  the  husband  always  had  the  complete  and 
entire  control  and  conduct  of  the  property,  selling  and 
buying  where  and  when  he  chose.  While  the  evidence 
discloses  that  the  proceeds  of  the  realty  owned  in  Penn- 
sylvania were  brought  to  Iowa,  there  is  no  evidence  that 
any  money  was  brought  by  them  to  California.  It  fur- 
ther appears  that  they  made  a  deed  of  gift  of  quite  a 
valuable  tract  of  land  to  a  son,  and  that  the  husband  was 
the  recipient  of  a  gift  of  fifteen  hundred  dollars  from  his 
brother.  In  addition  to  all  these  facts,  there  is  no  evi- 
dence whatever  as  to  the  source  of  the  particular  funds 
which  paid  for  the  land  involved  in  this  litigation. 

The  principle  of  law  is  established  beyond  question, 
that  real  estate  acquired  by  purchase  during  the  exist- 
ence of  the  married  relation,  no  matter  whether  the  deed 
be  taken  in  the  name  of  the  husband  or  wife,  or  both, 
creates  the  presumption  that  such  property  is  common 
property.  While  this  presumption  is  not  conclusive,  the 
burden  of  proof  rests  upon  the  party  affirming  the  fact 
to  be  to  the  contrary,  and  such  fact  must  be  established 
by  clear  and  convincing  evidence.     (Ramsdell  v.  Fuller, 
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28  CaL  42;  87  Am.  Dec  103;  Morgan  v.  Lonea,  78  CaL 
62.)  In  order  that  property  may  maintain  its  status  as 
separate  property,  it  is  not  necessary  that  it  should  be 
preserved  in  specie  or  in  kind;  yet  when  it  has  under- 
gone mutations  and  assumed  other  conditions,  it  is  ab- 
solutely necessary,  in  order  to  maintain  its  character  as 
separate  property,  that  it  be  clearly  traced  and  located. 
{Chapman  v.  Allen,  16  Tex.  288 ;  Rose  v.  Houston,  11  Tex. 
326;  Schmeltz  v.  Oarey,  49  Tex.  60.)  The  money  ex- 
pended in  the  purchase  of  the  realty  involved  here 
should  have  been  traced  back  to  the  separate  estate  of 
Julia  A.  Dimmick,  not  by  way  of  surmises  and  proba- 
bilities, but  by  plain  and  connected  channels.  While 
the  wife  had  some  separate  property  very  many  years 
ago,  at  that  time  it  passed  into  the  hands  and  com- 
mingled with  the  funds  of  her  husband,  an  active  busi- 
ness man  engaged  in  numerous  speculations  in  land,  so 
numerous  and  so  varied  that  at  the  date  of  this  recent 
transfer  it  is  impossible  to  say  that  one  dollar  of  the 
money  which  she  received  from  her  father's  estate,  or 
its  proceeds,  passed  into  this  tract  of  land.  The  burden 
was  upon  the  plaintiff  to  make  the  proof,  and  thus  over- 
come the  presumption  which  is  indulged  in  by  the  law; 
he  has  failed  to  do  so,  hence  the  finding  of  the  court 
cannot  be  disturbed. 

The  evidence  fully  supports  the  finding  that  the  deed 
was  delivered  by  the  grantor  to  the  defendants.  It  was 
clearly  his  intention  to  vest  the  title  of  the  realty  in  her, 
and  the  fact  that  he  requested  her  to  refrain  from  re- 
cording the  instrument  until  after  his  death  was  entirely 
immateriaL  Conceding  he  believed  that  if  she  should 
die  first  he  could  conceal  or  destroy  the  deed,  and 
thereby  reinvest  the  title  in  himself,  still  such  fact  does 
not  militate  against  the  sufficiency  of  the  delivery  at  the 
date  of  the  conveyance,  or  destroy  his  clear  intention  to 
part  with  the  title  and  vest  the  same  in  her. 

Let  the  judgment  and  order  be  affirmed. 

Ha&bibof^  J.,  and  Patsbson^  J.,  concurred. 

Digitized  by  VjOOQIC 


July,  1892.]     OssEN  i;.  County  of  Fkesno.  329 

[No.  14684.  Department  One.  —  July  15,  1892.] 

J.  W.   GREEN,  Appbllant,  t;,   THE  COUNTY  OF 
FEESNO,  Rbspondbnt. 

County  GoTSBifMBNT  Act  —  Codvtibs  or  Twbntt-sixth  Class  —  Fbbs  or 

C0M8TABLBS CONSTITUTIONAL       LAW COMPNNSATION       PBOPORTIONBD 

TO  DUTIBS.  —  Section  188  of  the  County  Oovernment  Act,  as  amended 
March  16,  1889,  determining  what  fees  shall  be  allowed  to  constables  In 
counties  of  the  twenty -sixth  class,  is  not  repugnant  to  sec'tion  5  of  article 
II.  of  the  constitution,  providing  that  the  compensation  must  be  regu- 
lated '*in  proportion  to  duties.'* 

Id.  —  BiATTBB  or  Fact  —  Pbotincb  or  Lboislation.  —  What  compensation 
of  an  officer  should  be  deemed  "in  proportion  to  his  duties'*  Is  a  matter 
of  fact  to  be  ascertained  and  determined  by  the  legislature,  and  not  by 
the  courts. 

Id.  —  Rbvibw  or  Action  or  Supbbyisobs  —  Aobbbd  Statbmbnt  or  Facts 

—  Pbbsumftion  —  ExcBSS  or  Limit.  —  In  a  proceeding  in  the  superior 
court  of  Fresno  County  to  review  the  action  of  the  board  of  supervisors 
of  that  county  in  rejecting  portions  of  each  claim  presented  for  con- 
stable's fees,  where  thi»  case  was  submitted  upon  an  agreed  statement 
of  facts,  which  did  not  show  upon  what  ground  they  were  rejected,  the 
superior  court  was  authorized  to  presume  that  they  were  rejected  upon 
any  ground  negatived  by  the  statement,  and  that  they  were  prop- 
erly rejected  because  in  excess  of  the  fifteen-hundred-dollar  limit  fixed 
by  section  188  of  the  County  Government  Act. 

Id.  —  BrrscT  or  Agbbbd  Statbmbnt  —  Rbstbiction  to  Facts  Admitted. 

—  Where  a  case  Is  submitted  under  an  agreed  statement  of  facts,  the 
consideration  of  the  court  is  restricted  to  the  facts  admitted,  and  its 
Judgment  cannot  be  based  upon  any  other  facts  which  It  may  suppose 
one  of  the  parties  can  establish. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County. 

The  facts  are  stated  in  the  opinion. 

Newman  Jones,  and  W.  B.  Jacobs,  for  Appellant 

D.  W.  Tupper,  and  H.  H.  Welsh,  for  Eespondent 

Vanolibf,  C. — ^This  case  was  submitted  to  the  trial 
court  upon  an  agreed  statement  of  facts  substantially 
as  follows : — 

In  May,  1891,  the  plaintiff  presented  to  the  board  of 
eupervisors  of  the  county  of  Fresno,   in  due   foniL   hii 
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claim  for  official  services  as  constable  of  townsliip  No.  1, 
rendered  in  criminal  cases^  and  for  money  expended  dur- 
ing the  month  of  March  of  that  year,  amounting  to 
$412.40.  His  claim  was  allowed  for  all  items  of  money 
expended,  amounting  to  $32.80,  and  for  $125  for  ser- 
vices, but  was  rejected  as  to  the  balance  of  $254.60, 
claimed  for  services. 

In  April,  1891,  C.  W.  Fraser,  as  constable  of  township 
No.  3  of  that  county,  duly  presented  to  the  board  of  su- 
pervisors his  claim  for  $332.90,  for  official  services  in 
criminal  cases,  rendered  during  the  same  month  (March, 
1891),  which  was  allowed  for  $125,  but  rejected  for  the 
balance  of  $207.90. 

The  fees  charged  for  services  in  each  case  were  such 
as  are  allowed  by  law. 

Neither  plaintiff  nor  Fraser  accepted  the  sum  allowed 
him.  Fraser  assigned  his  entire  claim  to  plaintiff,  who, 
upon  the  stipulated  facts,  seeks  to  recover  the  full  amount 
of  both  claims. 

Prior  to  March  31,  1891,  Fresno  County  was  a  county 
of  the  twenty-sixth  class,  according  to  the  classification 
made  by  the  County  Gbvemment  Act  of  March  14,  1883 ; 
but  by  the  revision  of  that  act,  approved  March  31,  1891, 
it  became  a  county  of  the  eighth  class. 

Since  January  1,  1891,  there  have  been  fourteen  con- 
stables in  said  county,  nine  of  whom  have  not  earned 
or  presented  claims  for  more  than  $125  for  any  one 
month  since  January  1,  1891,  on  account  of  services  in 
criminal  cases,  ^Hbut  each  of  said  nine  constables  has, 
during  each  of  the  months  since  January  1,  1891,  earned 
in  such  cases  ....  and  presented  claims  for  the  same, 
various  sums  less  than  the  $125  per  month,  all  of  which 
last-mentioned  claims  have  been  allowed  and  paid  in 
full." 

The  judgment  was  for  defendant,  and  the  plaintiff  ap- 
peals therefrom  upon  the  judgment  roU,  which  wholly 
consists  of  the  stipulated  statement  of  facts  and  tba 
judgment. 
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During  the  month  in  which  the  services  were  per- 
formed, section  188  of  the  County  Government  Act,  as 
amended  March  16,  1889  (Stats.  1889,  p.  279),  was  in 
force;  and  so  far  as  applicable  to  constables,  was  as  fol- 
lows:— 

"Sec  188.  In  counties  of  the  twenty-sixth  class,  the 
ooimty  and  township  officers  thereof  shall  receive  as 
compensation  for  the  services  required  of  them  by  law, 
or  by  virtue  of  their  office,  the  salaries  as  follows,  to 
wit:  •    •    •    • 

'^14.  Constables,  such  fees  as  are  now  or  may  be 
allowed  by  law;  provided,  that  no  constable  shall  receive 
more  than  fifteen  hundred  dollars  per  annum  for  all 
services  rendered  by  him  in  criminal  cases,  or  in  actions 
or  proceedings  to  which  the  people  of  the  state  of  Cali- 
fornia are  or  may  be  parties;  and  no  claim  of  any  such 
constable  in  excess  of  the  sum  last  named  shall  be  al- 
lowed or  paid,  but  all  fees  collected  by  such  constable  in 
criminal  cases  in  excess  of  fifteen  hundred  dollars  shall 
belong  to  and  be  the  property  of  the  county  in  which 
said  constable  acts.  ....  The  provisions  hereof  shall 
not  affect  the  present  incimibents." 

By  the  act  of  March  31,  1891  (Stats.  1891,  p.  345), 
the  above  section  was  amended  and  re-enacted  as  ^'sec- 
tion 170.'*  As  thus  re-enacted,  section  170  of  the  act 
of  1891  not  only  limits  the  compensation  of  consta- 
bles in  Fresno  County,  now  ranked  in  the  eighth  class, 
for  ^rvices  in  criminal  cases,  to  $1,500  per  annum,  but 
requires  it  to  be  paid  in  monthly  installments  not  to  ex- 
ceed $125  in  any  one  month. 

Section  284  of  the  same  act,  March  31,  1891  (Stats, 
1891,  p.  421),  is  as  follows: — 

"Sec  234.  The  provisions  of  this  act,  unless  other- 
wise herein  provided,  so  far  as  it  relates  to  the  fees  and 
salaries  of  all  officers  named,  except  justices  of  the  peace 
and  constables,  shall  not  affect  the  present  incumbents; 
provided,  that  when  the  salary  of  any  such  officer,  or 
fees  in  lieu  of  such  salary,  is  not  now  fixed  by  law,  the 

same  shall,  as  to  such  officer,  take  effect  immediately.!'         . 
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L  Counsel  for  appellant  contend  that  each  of  the 
above-quoted  sections  is  unconstitutional.  But  the  rec- 
ord raises  no  question  as  to  the  constitutionality  of  sec- 
tions 170  and  234  as  enacted  March  31,  1891.  There  is 
nothing  in  the  act  purporting  to  give  either  of  these 
sections  any  retroactive  effect.  Nor  is  there  anything 
in  the  record  indicating  that  the  trial  court  applied 
them  to  this  case. 

2.  It  is  insisted,  however,  that  section  188,  as  amended 
March  16,  1889,  does  not  regulate  the  compensation  of 
constables  "in  proportion  to  duties";  and  therefore  is 
repugnant  to  section  52  of  article  IL  of  the  constitu- 
tion. 

What  compensation  of  an  officer  should  be  deemed 
in  proportion  to  his  duties  is  matter  of  fact  to  be  ascer- 
tained and  determined  by  the  legislature,  and  not  by 
the  courts.  (Longan  v.  County  of  Solano,  65  CaL  122.) 
In  the  class  of  counties  to  which  the  defendant  coimty 
belonged  when  the  services  in  question  were  performed, 
the  legislature  determined  that  certain  fees  allowed  by 
law  for  services  in  civil  cases,  and  also  the  fees  allowed 
by  law  for  services  in  criminal  cases  not  exceeding  fif- 
teen hundred  dollars  per  annimi,  would  be  in  proportion 
to  the  duties  of  constables  in  that  class  of  counties.  Had 
the  legislature  given  to  each  constable  a  salary  of  fifteen 
hundred  dollars  per  annum,  it  would  not  be  pretended  that 
the  courts  could  interfere  on  the  ground  that  such  salary 
is  not  in  proportion  to  the  duties  of  each  constable  ;^  yet 
the  mode  adopted  by  the  legislature  by  which  to  regu- 
late the  compensation  of  constables  effects  a  nearer  ap- 
proach to  a  just  proportion  between  the  compensation 
and  duty  of  each  constable  of  the  class  than  would  a 
fixed  salary  common  to  alL  (Dougherty  v.  Austin,  94 
Cal.  601.) 

3.  The  agreed  statement  of  facts  shows  that  the  board 
of  supervisors  rejected  portions  of  each  claim  for  fees, 
but  does  not  show  upon  what  ground  they  were  rejected. 
Upon  this  statement  alone,  the  superior  court  was  asked 
to  review  and  reverse  or  modify  the  action  of  the  tri- 

Digitized  by  LjOOQIC 


July,  1892.]     OsEBN  i;.  Oountt  of  Feesho.  833 

bimal  having  original  jurisdiction  of  the  subject-matter. 
Under  these  circumstances,  the  superior  court  was  justi- 
fied in  presuming  that  the  action  of  the  board  of  supervi- 
sors was  correct,  unless  the  agreed  statement  affirmatively 
showed  it  to  have  been  erroneous.  If  the  claims  may 
have  been  properly  rejected  by  that  board,  upon  any 
ground  not  negatived  by  the  statement,  the  superior 
court  may  have  presimied  that  they  were  properly  re- 
jected upon  that  ground.  For  aught  that  appears,  that 
portion  of  each  claim  that  was  rejected  may  have  been 
wholly  in  excess  of  fifteen  hundred  dollars  already 
allowed  to  each  claimant  for  services  rendered  in  crim- 
inal cases  during  the  year  1891.  This  not  being  nega- 
tived, the  presumption  here  must  be  that  the  superior 
court  did  not  err  in  giving  judgment  for  defendant. 
The  obligation  of  the  defendant  to  pay  more  than  was 
allowed  by  its  board  of  supervisors  is  not  a  necessary 
consequence  of  the  stipulated  statements  of  facts.  The 
conclusion  of  law  from  the  facts  stated  is,  merely, 
that  the  plaintiff  is  entitled  to  recover  such  portions 
of  his  demands  as  will  not  effect  a  trangression  of  the 
fifteen-hundred-dollar  limit  fixed  by  section  188,  above 
quoted.  But  whether  or  not  the  effect  of  a  recovery 
of  any  sum  would  be  to  exceed  that  limit  does  not 
appear.  The  defect  of  the  statement  is  not  merely  a  fail- 
ure to  state  the  breach  of  an  obligation,  but  also  consists 
of  a  failure  to  show  that  defendant  was  ever  imder  any 
obligation  to  pay  the  claims  disallowed  by  the  board  of 
supervisors.  The  fact  that  an  allowance  of  the  claims 
in  question  would  not  have  transgressed  the  statutory 
limit  of  fifteen  hundred  dollars  was  necessary  to  con- 
stitute the  obligation;  and  therefore  the  insertion  of  it 
in  the  agreed  statement  could  not  have  been  regarded 
as  a  reply  to  an  anticipated  defense.  Both  an  obligation 
and  a  breach  of  it  must  have  been  stated  before  any  de- 
fense was  necessary.  The  averment  that  the  claims  in 
question  had  not  been  paid,  without  showing  an  obliga- 
tion to  pay  them,  is  of  no  consequence. 

As  this  case  was  submitted  upon  an  agreed  statemefflJe 
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of  facts,  under  section  1188  of  the  Code  of  Civil  Proce- 
dure, "the  consideration  of  the  court  was  restricted  to 
the  facts  admitted,  and  its  judgment  could  not  be  based 
upon  any  other  facts  which  it  may  have  supposed  the 
plaintiff  could  establish."  (Crandall  v.  Amador  County, 
20  Cal.  73.) 

I  think  the  judgment  should  be  affirmed. 

Belohbb^  C,  and  Tsmplb^  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  is  affirmed. 

Oabouttx^  J.,  Habbiboh^  J.9  Patxbsov^  J. 


[Na  14700.     Department  One.  — Jolj  16,  1S92.] 

MATTIE  H.  MERRILL,  Appbixant,  v.  F.  H.  MEEr 
RILL,    RESPOimsNT. 

VBNDOB   and    PUBCHASBB — RB8CI8SI0N    OF   CONTBACT — RBCOTBBT    OF    PUB- 
CHASB-MONBT   PAID  —  PLEADING BXCDBB   FOB  TBNDBB   AND    DBKAND  — 

WiTBDBAWAL  OF  B8CB0W  BT  Vbndob.  —  A  compUInt*  in  an  action  to  re- 
eoTer  purchase-money  paid  under  a  contract  Xor  the  porchaae  of  land, 
need  not  allege  a  tender  of  the  residue  of  the  purchase-money,  and  a 
demand  for  a  deed,  if  it  shows  a  sufficient  excuse  for  the  omission,  and 
where  such  complaint  alleges  that  by  the  terms  of  the  contract  the  deed 
to  the  land  was  placed  in  escrow,  to  be  held  until  the  final  payments 
should  be  made,  and  that  the  vendor  withdrew  the  deed  from  the  holder 
thereof,  and  denied  the  right  of  the  plaintiff  to  purchase  under  the  con- 
tract, with  intent  to  rescind  the  contract,  it  sufficiently  shows  that  a 
tender  of  the  balance  of  the  purchase-money  and  a  demand  for  the  deed 
would  have  beeh  of  no  avail,  and  entitled  the  plaintiff  to  the  Tellef 
sought,  as  against  a  general  demurrer. 

Appeal  from  a  judgment  of  the  Superior  Oourt  of 
Los  Angeles  Coimty. 

The  facts  are  stated  in  the  opinion. 

Brousseau,  Hatch  <Sc  Thomas,  and  Waldo  M.  York,  lor 

Appellant 

Richard  Dunnigan,  and  J.  M.  Voss,  for  Respondent 
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Vanoliep,  0.  —  On  August  29,  1887,  a  written  con- 
tract was  executed  by  and  between  F.  H.  Merrill,  Otto 
Froelich,  and  0.  T.  Hopkins,  by  the  terms  of  which  Mer- 
rill agreed  to  sell  to  Froelich  an  undivided  one-sixth 
part  in  the  south  half  of  the  northeast  quarter  and  the 
southeast  quarter  of  section  21,  township  2  south,  range 
18  west,  San  Bernardino  base  and  meridian,  known  as  the 
'TkferriU  and  Hancock  tract,''  and  *T)eing  the  interest 
to  which  said  Merrill  is  entitled  under  the  will  of  his 
late  father,  Ed.  Merrill,  deceased,  for  the  sum  of  twelve 
thousand  five  hundred  dollars,  to  be  paid  as  follows": 
$1,500  on  the  execution  of  the  agreement,  the  receipt  of 
which  is  acknowledged;  $1,500  in  sixty  days  from  date 
of  agreement;  $4,750  in  six  months;  and  $4,750  in  nine 
months  from  date.  The  agreement  then  proceeds  as 
follows:  "The  deed  of  said  lands  from  said  Merrill  to* 
said  Froelich  is  placed  herewith  in  escrow,  with  said 
Hopkins,  ....  to  be  held  by  said  Hopkins  until  the 
final  payments  are  made  to  said  Merrill  as  above  stated. 
In  case  of  the  default  in  the  payment  of  the  sums  of 
money  paid  as  herein  named,  ....  then  said  sums  of 
money  are  to  be  considered  forfeited  by  said  Froelich 
to  said  Merrill,  and  said  Hopkins  hereby  agrees  to  re- 
turn and  deliver  said  deed  to  said  Merrill.  In  the  event 
of  the  payment  of  the  sums  of  money  to  said  Merrill  as 
herein  specified,  then  said  Hopkins  is  to  deliver  said 
deed  to  said  Froelich,  and  said  Hopkins  hereby  agrees 
80  to  do.  The  proceedings  now  pending  for  distribu- 
tion of  said  property  to  said  Merrill,  in  the  superior 
court  of  Los  Angeles  Coimty,  state  of  California,  are 
hereby  held  in  abeyance,  and  continue  so  till  default 
shall  be  made  in  this  agreement,  when  said  Merrill  shall 
be  at  liberty  to  revive  said  proceedings  for  such  distri- 
bution; but  in  case  this  contract  is  fulfilled  according 
to  the  terms  above  mentioned,  then  said  proceedings 
for  distribution  are  to  be  dismissed." 

It  is  averred  in  the  complaint  that  in  making  this 
agreement  Froelich  acted  solely  as  agent  for  the  plain 
ti£F,  and  that  it  was  made  for  her  benefit  alone,  of-wluchi 
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defendant  had  notioe  at  the  time  it  was  made;  and  that 
plaintiff  paid  to  defendant  the  first  two  installments  with 
her  own  money  according  to  the  agreement,  of  which 
defendant  also  had  notice  at  the  times  those  payments 
were  made.     The  complaint  then  proceeds  as  follows: — 

*'6.  That  at  the of  the  execution  of  the  said  con- 
tract, the  said  F.  H.  Merrill  had  no  right  or  title  in  or 
to  said  lands  described  in  said  contract;  that  the  said 
Froelich  and  said  plaintiff  did  not  know  that  the  said 
defendant  had  no  right  or  title  to  said  lands,  and  the 
said  Froelich  and  the  said  plaintiff  believed  that  the  said 
F.  H.  Merrill  had  the  right  and  title  to  a  one-sixth  un- 
divided interest  in  and  to  said  lands. 

'*6.  That  on  or  about  the  first  day  of  March,  1889,  the 
said  defendant  reclaimed  the  deed  mentioned  in  the  said 
contract,  which  he  had  theretofore,  in  accordance  with 
the  terms  of  said  contract,  executed  and  placed  in  the 
hands  of  said  Hopkins,  in  escrow^  and  rescinded  the  said 
contract,  and  denied  the  right  of  said  Froelich  and  the 
said  plaintiff  to  purchase  the  same  under  and  by  virtue 
of  said  contract;  that  the  said  defendant  gave  plaintiff 
no  notice  of  his  intention  to  rescind  said  contract,,  and 
did  not  at  any  time  demand  of  plaintiff  the  balance  due 
thereon,  or  any  payment  or  payments  thereon,  and  did 
not  at  any  time  tender  to  her  or  offer  to  deliver  to  her 
the  said  deed  on  the  payment  of  the  said  balance  due, 
and  did  not  notify  her  that  he  had  rescinded  said  con- 
tract, and  plaintiff  had  no  knowledge  that  defendant 
had  rescinded  said  contract  or  taken  back  said  deed  un- 
til  after  the  first  day  of  March,  1889. 

"7.  That  on  the  twenty-seventh  day  of  March,  1888, 
the  said  F.  H.  Merrill  acquired  a  one-sixth  undivided 
interest  in  and  to  the  tract  of  land  described  in  said 
contract,  and  has  been  ever  since  that  time  and  now  is 
the  owner  thereof. 

'^8.  That  the  said  defendant,  notwithstanding  the 
facts  aforesaid,  has  not  repaid  to  plaintiff  or  the  said 
Froelicb  the  said  sum  of  three  thousand  dollars,  or  any 
part  thereof,  but  claims  and  asserts  that  the  said  three 
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thousand  dollars  has  been  forfeited  to  him,  the  said 
defendant,  by  the  said  plaintiff,  and  refuses  to  pay  her 
or  said  Froelich  the  same  or  any  part  thereof. 

"9.  That  since  the  said  surrender  of  said  deed  by 
said  Hopkins  to  said  defendant,  the  said  Froelich,  by  an 
instrument  in  writing,  duly  assigned,  transferred,  and 
set  over  to  plaintiff  whatever  claim  he,  the  said  Froelich, 
had  for  the  recovery  of  the  said  three  thousand  dollars, 
and  all  causes  of  action  he  might  have  against  said  de- 
fendant, relating  thereto,  or  arising  from  or  under  said 
contract'* 

The  prayer  is,  that  plaintiff  have  judgment  against  the 
defendant  for  three  thousand  dollars  and  interest;  that 
the  judgment  be  declared  a  lien  upon  the  land,  and  that 
the  land  be  sold,  etc. 

The  defendant  demurred  to  this  complaint,  on  the 
ground  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

The  court  sustained  the  demurrer,  and  as  plaintiff 
elected  to  stand  upon  her  complaint  without  amend- 
ment, gave  judgment  for  defendant. 

The  appeal  is  from  the  judgment  upon  the  judgment 
roll,  and  presents  the  question  whether,  as  against  a 
general  demurrer,  the  complaint  is  sufficient  to  entitle 
the  plaintiff  to  any  relief  whatever. 

Some  parts  of  the  complaint  are  indefinite  and  uncer- 
tain, and  apparently  inconsistent  with  each  other,  but, 
exclusive  of  these,  I  think  the  complaint  states  a  cause 
of  action  for  the  recovery  of  the  purchase-money  paid 
by  plaintiff.  The  only  ground  upon  which  respondent's 
counsel  undertake  to  justify  the  judgment  is,  that  it  is 
not  averred  in  the  complaint  that  plaintiff  ever  tendered 
payment  of  either  of  the  last  two  installments  of  the  pur- 
chase-money; and  no  doubt  this  point  should  be  sus- 
tained, unless  the  complaint  shows  a  sufficient  excuse 
for  having  omitted  to  make  such  tender.  In  the  leading 
case  on  this  point,  Englander  v.  Rogers,  41  Cal.  420,  the 
court,  by  Crockett,  J.,  said:  "The  covenants  of  the  ven- 
dor and  vendee  were  mutual  and  dependent,  and  neither 
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oould  put  the  other  in  default,  except  by  tendering  a 
performance  on  hia  own  part,  unless  the  other  party 
either  waived  the  tender,  or  by  Aw  conduct  rendered  it  unr 
necessary.  To  entitle  the  plaintiff  to  maintain  the  action 
on  the  contract  set  out  in  the  complaint,  he  should  have 
averred  a  tender  of  the  unpaid  portion  of  the  purchase- 
money,  or  some  sufficient  excuse  for  the  omission  to  tender 
it'*  There  is  nothing  in  conflict  with  this  in  the  case 
of  Dermis  v.  Strassburger,  89  CaL  588,  cited  by  respond- 
ent (See  also  Drew  v.  Pedlar,  87  CaL  443 ;  22  Am.  St 
Rep.  257;  Newton  v.  Hall,  90  Cal.  487.) 

I  think,  as  against  a  general  demurrer,  the  sixth  para- 
graph of  the  complaint  shows  a  sufficient  excuse  for  the 
omission  of  plaintiff  to  tender  the  purchase-money  and 
demand  a  deed  before  the  commencement  of  this  action. 
The  facts  substantally  alleged  that  defendant  "re- 
claimed" (withdrew)  the  escrow  deed  from  Hopkins, 
and  denied  the  right  of  plaintiff  to  purchase  under 
the  contract,  with  intent  to  rescind  the  contract,  show 
that  a  tender  of  the  purchase-money  and  demand 
for  the  deed  would  have  been  of  no  avail.  (Dowd 
V,  Clarke,  54  Cal.  48.)  In  Wood  v.  McDonald,  66 
CaL  547,  the  court,  by  Mr.  Justice  McKinstry,  said: 
'TProof  of  any  circumstance  which  would  satisfy  a  jury 
that  a  demand  would  be  unavailing — as  a  refusal  by 
the  defendant  to  listen  to  one,  or  a  statement  in  advance 
that  he  will  not  deliver  —  will  be  sufficient  to  excuse 
proof  of  a  demand." 

I  think  the  judgment  should  be  reversed,  with  leave  to 
defendant  to  answer;  and  also  with  leave  to  plaintiff  to 
amend  her  complaint  if  so  advised. 

BsLCHXB^  C,  and  Txmflb  C,  concurred 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed,  with  leave  to  defend- 
ant to  answer;  and  also  with  leave  to  plaintiff  to  amend 
her  complaint  if  so  advised. 

Oabouttx,  J.i  Habbison^  J.,  Patbbson,  J« 

ioogle 
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[No.  14673.     Department  One.  — July  IS.  1892.] 

O.  H.  POOLE,  Appbujlnt,  v.  ALICE  S.  WELBER,  bto., 
Sespondbnt. 

AMMULHKIT    of     MAXKAOB  —  AUMOHT     PBKDBKTI    Lira  —  DBnuCIXATION 

OF  IS8UB8  —  RBTiaw  UPON  AppBAL.  —  UpoB  the  hearing  of  a  motion  for 
alimony  pendente  Me  and  counsel  feea.  In  an  action  for  the  annulment  of 
a  marriage,  the  iriai  court  cannot  determine  the  Imues  raised  by  the 
pleadings,  and  the  supreme  court  has  no  jurisdiction  to  determine  them 
upon  appeal  from  an  order  granting  such  motion,  nor  to  determine  the 
correctness  of  an  order  oYerrullng  a  demurrer  to  the  complaint. 

Id.  —  I88UB    AS    TO    t^BSBQUBNT    liABBIAOB  —  ALLOWAMCB    OF    ALIMOMT. — 

Where  the  marriage  Is  claimed  to  be  a  nullity,  and  la  sought  to  be  an- 
nulled on  the  ground  of  a  prerlons  marriage  of  the  defendant  with 
another  person,  but  the  defendant  avers  a  anbaequent  marriage  with  the 
plalntur  after  the  disability  was  removed,  and  prays  for  alimony,  upon 
appeal  from  an  order  allowing  alimony  to  the  defendant.  It  need  not  be 
considered  whether  the  Issue  as  to  the  sabseqoent  marriage  la  sustained 
upon  the  hearing  of  the  motion. 

10.  —  AuMONT  Without  Claim  fob  Ditobcb  —  CBOsa-ooMFLaxifT  of  Wifb. 
—  Under  section  187  of  the  Civil  Code,  which  provides  that  the  wife  In 
case  of  desertion  may  maintain  an  action  for  permanent  support  without 
applying  for  a  divorce,  and  that  the  court  may.  In  Its  discretion,  require 
the  husband  to  pay  alimony  during  the  pendency  of  the  suit,  and  money 
necessary  for  the  prosecution  of  the  action,  a  wife  who  Is  sued  for  the 
annulment  of  a  marriage  may  file  a  cross-complaint  for  relief  under  that 
provision. 

Ip.  —  Amount  of  Alimony  —  Discbbtion  am  to  Allowamcb.  —  Upon  a 
motion  for  an  order  granting  alimony  pendente  Ute  and  counsel  fees  to 
the  defendant,  where  the  affidavits  used  upon  the  hearing  show  that  the 
only  property  belonging  to  the  parties  or  to  either  of  them  Is  a  house  and 
lot,  to  the  procurement  of  which  both  parties  contributed,  the  title  to 
which  is  in  the  defendant,  and  which  is  occupied  by  her,  but  that  it  pro- 
duces no  income ;  that  the  defendant  has  no  means  of  support,  and  that 
the  plalntirs  Income  is  about  $140  per  month, — an  order  by  the  court 
that  th^  plaintiff  pay  to  the  defendant  $46  per  Dionth,  and  $100  counsel 
fees,  is  not  an  abuse  of  discretion. 

Appeal  from  an  order  of  the  Superior  Court  of  San 
Diego  County  granting  alimony  pendefUe  lUe  and  coun- 
sel fees. 

The  facts  are  stated  in  the  opinion. 

Hunsaher,  Britt  &  Ooodrieh,  for  Appellant 

To  constitute  a  valid  marriage,  the  parties  must  be 
able  to  contract  (Oraham  v.  Bennett,  2  Cal.  506),  and  they 
must  actually  contract  in  verba  prwsenti.    (Van  Tuyl  y. 
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Van  Tuyl,  57  Barb-  235;  AppUton  v.  Warner,  61  Barb. 
270;  Fenton  v.  Reed,  4  Am.  Dec.  244;  Cartwright  v.  M<h 
Govm,  121  HI.  388;  2  Am.  St  Rep.  105.  A  Bubeequent 
marriage  contracted  while  one  of  the  contracting  parties 
has  a  living  husband  or  wife  is  absolutely  nulL  (Civ. 
Code,  sees.  61,  82.)  The  mere  living  together  does  not 
constitute  a  marriage.  (Letters  v.  Cody,  10  Cal.  537.) 
Proof  of  living  together  is  not  proof  of  marriage.  (KeUy 
V.  Murphy,  70  CaL  561;  Arnold  v.  Cheseboroughy  46  Fed. 
Eep.  700;  Cartwright  v.  McOown,  121  IlL  388;  2  Am.  St 
Bep.  105.)  The  fact  that  the  defendant  believed  she 
was  divorced  did  not  make  her  so  in  fact  (White  v. 
White,  105  Mass.  325;  7  Am.  Eep.  526;  Thomas  y. 
Thomas,  124  Pa.  St  646;  Cartwright  v.  McOown,  121  HL 
388;  2  Am.  St  Eep.  105,  and  notes.)  Where  the  mal^ 
riage  is  a  nullity,  alimony  and  court  expenses  cannot  be 
allowed.  (Finn  v.  Firm,  62  How.  Pr.  Eep.  89,  and  au- 
thorities cited;  Appleton  v.  Warner,  51  Barb.  271;  Civ. 
Code,  sec.  137.)  Even  in  actions  for  divorce,  alimony 
and  court  expenses  pendente  lite  are  not  allowed,  unless 
the  marital  relations  are  either  admitted,  or  if  denied, 
proved  to  the  satisfaction  of  the  court,  and  the  onus  is 
upon  the  applicant  to  establish  that  fact  with  reasonable 
certainty;  and  she  should  produce  the  best  evidence  in 
her  power.     (Collins  v.  Collins,  80  N.  Y.  4-10.) 

Works,  Oibson  &  Titus,  for  Bespondent 

In  cases  of  this  kind,  the  court  cannot  stop,  upon  a 
preliminary  motion  for  alimony,  to  determine  the  real 
question  in  issue,  viz.,  whether  the  parties  are  married  or 
not  The  other  necessary  facts  being  shown,  the  court 
will,  and  should,  compel  the  man  who  has  enjoyed  the 
privileges  and  rights  of  a  husband  for  years  to  contri- 
bute sufficient  means  to  the  defendant  to  enable  her  to 
establish  if  she  can  that  she  is  his  wife.  (1  Am.  &  Eng. 
Ency.  of  Law,  472;  QriiJin  v.  Griffin,  47  K  Y.  134;  Van- 
degrift  v.  Vandegrift,  30  N.  J.  Eq.  76 ;  Brinhley  v.  Brink- 
ley,  50  K  Y.  184;  10  Am.  Rep.  460;  North  v.  NoHh,  1 
Barb.  Ch.  241.)      The  facts  alleged   in  the  defendant's 
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answer  and  cross-complaint  show  a  valid  marriage. 
(Sharon  v.  Sharon,  76  CaL  1;  Sharon  v.  Sharon,  79  Cal. 
688;  White  v.  White,  82  CaL  427;  Teter  v.  Teter,  101  Ind. 
129 ;  61  Am  Eep.  142 ;  Brihkley  v.  Brinkley,  60  N.  Y.  184 ; 
10  Am.  Eep.  460 ;  Betsinger  v.  Chapman,  88  N.  Y.  487, 
496 ;  Hutchina  y.  Kimmell,  31  Mich.  130 ;  18  Am. Eep.  165 ; 
Dyer  v.  Brannoch,  66  Mo.  391;  27  Am.  Eep.  359;  Meister 
Y.Moore,  96  U.  S.  76 ;  Maryland  v.  Baldwin,  112  U.  S.  490 ; 
Badger  v.  Badger,  88  N.  Y.  546;  42  Am.  Eep.  263.) 

Hatkis^  0. — ^This  appeal  is  from  an  order  granting 
respondent  alimony  pendente  lite  and  counsel  fees,  upon 
her  motion  for  that  purpose. 

The  complaint  alleges  a  marriage  with  the  defendant 
in  1881,  that  at  the  time  of  the  marriage  defendant  had 
a  husband  living,  from  whom  she  had  not  been  divorced, 
and  on  that  ground  plaintiff  seeks  to  annul  his  said 
marriage. 

Defendant's  answer  admits  her  marriage  to  plaintiff 
and  her  former  marriage,  alleges  that  her  marriage  to 
plaintiff  was  in  good  faith,  believing  she  had  been  di- 
vorced, that  they  lived  together  as  husband  and  wife 
from  that  time  until  April,  1891,  when  plaintiff  deserted 
her;  and  further,  that  a  divorce  was  obtained  by  her 
former  husband  March  31,  1882,  and  alleges:  ^That  in 
the  month  of  February,  1888,  they  removed  to  the  city 
of  San  Diego,  state  of  California,  from  which  time  they 
mutually  consented  to  and  did  marry."  Defendant  also 
filed  a  cross-complaint,  praying  that  the  said  mariage 
be  declared  legal,  and  for  alimony. 

Demurrers  to  the  answer  and  cross-complaint  were 
interposed  by  plaintiff,  which  were  overruled,  and  upon 
defendant's  motion,  alimony,  in  the  sum  of  forty-five  dol- 
lars per  month  and  one  hundred  dollars  counsel  fees, 
were  ordered  to  be  paid  her  by  plaintiff. 

A  bill  of  exceptions  was  taken  by  plaintiff,  setting  out 
the  pleadings  and  the  affidavits  of  the  parties  for  and 
against  the  motion.  The  affidavits  are  long,  and  ex- 
cept as  to  the  former  marriage  of  defendant  and  its  ex- 
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istence  at  the   date  of  her  marriage  to  appellant,   are 
irreooncilably  conflicting. 

Appellant  contends  that  his  marriage  to  defendant 
was  void,  that  mere  living  together  does  not  constitute 
a  marriage,  and  that  proof  of  living  together  is  not  proof 
of  marriage. 

These  questions  are  not  before  us.  The  superior  court 
could  not  have  determined  them  and  entered  a  judgment 
in  the  case  upon  the  affidavits  used  upon  the  hearing  of 
the  motion.  To  decide  these  questions  would  be  to  ex- 
ercise an  original  jurisdiction  this  court  does  not  possess. 

By  overruling  plaintiff's  demurrers,  the  court  below 
has  decided  that  there  is  an  issue  between  the  parties, 
and  the  correctness  of  that  ruling  cannot  be  considered 
on  this  appeal. 

Appellant's  further  contention,  that  where  the  mar- 
riage is  a  nullity  alimony  and  court  expenses  cannot  be 
allowed,  is  met  by  the  issue  raised  as  to  a  subsequent 
marriage  after  the  disability  was  removed;  and  whether 
that  issue  is  sustained  by  the  affidavits  used  on  the  hear- 
ing of  the  motion  we  need  not  consider. 

Appellant  further  contends  that  alimony  and  counsel 
fees  can  only  be  allowed  under  section  137  of  the  Civil 
Code  in  actions  for  divorce. 

In  Oalland  v.  Oalland,  88  CaL  265,  it  was  held  that  the 
provision  for  alimony  made  in  the  statute  concerning 
divorces  was  not  intended  to  be  a  prohibition  of  the 
granting  of  alimony  in  other  cases;  that  such  powers  fall 
within  the  general  jurisdiction  of  a  court  of  equity,  and 
exist  indej^ejidently  of  statutory  authority.  This  case 
arose  before  the  code  was  enacted,  but  section  137  of  the 
Civil  Code  provides,  among  other  things,  that  the  wife 
may,  in  case  of  desertion,  maintain  an  action  for  perma- 
nent support  without  applying  for  divorce,  and  in  such 
action  the  court  may,  in  its  discretion,  require  the  hus- 
band to  pay  alimony  during  the  pendency  of  the  suit,  and 
money  necessary  for  the  prosecution  of  the  action. 

Kespondent's  cross-complaint  is  made  under  this  pro* 
vision,  and  entitles  her  to  the  relief  granted  by  the  order, 
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even  if  the  oonrt  had  no  power  to  grant  it  had  she  rested 
on  her  answer  to  appellant's  complaint 

The  affidavits  show  that  the  only  properly  belonging 
to  the  parties^  or  to  either  of  thenii  is  a  house  and  lot  in 
the  city  of  San  Diego,  to  the  procurement  of  which  both 
parties  contributed,  the  title  to  which  is  in  respondent, 
and  which  has  been  occupied  by  her  since  the  alleged 
desertion  of  her  by  appellant,  but  that  it  produces  no 
income;  that  respondent  has  no  means  of  suport,  and 
that  appellant's  income  is  about  $145  per  month. 

We  think  the  court  did  not  abuse  its  discretion  in 
making  the  order. 

We  therefore  advise  that  the  order  appealed  from  be 
affirmed. 

BixoHSB^  0.,  and  Foote  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
order  appealed  from  is  affirmed. 

Fatebbok^  J.,  Habbibok,  J.,  Gabouttb,  J. 


CKo.  18017.     In  Bank.  — July  20.  ISM.] 

0-  J-  DIEFENDORFF,  Appbli^ant,  v.  PETEE  HOP- 
E3NS,  Sxspondbkt. 

Action  vob  Conybbsion  of  Qoods  —  Judgmbmt  vob  DBrmrDAiiT  —  Faxldu 
TO  Find  Vai«ub  ob  Daxaob.  —  A  Judgment  for  the  defendant  for  coett, 
upon  findings  In  bli  faror  In  an  action  for  oonTertion  of  foodi.  It  not 
rendered  erroneoua  by  the  absence  of  an  express  finding  on  the  issue  of 
yalue  and  damage. 

Iix  —  FiNDiMOS  —  iBSUva  Bbmdbbkd  Immatbbzal.  —  The  failure  to  find  upon 
an  Issue  which  has  become  Immaterial  is  not  a  prejudicial  error.  The 
parties  to  an  action  have  no  right  to  a  finding  .upon  erery  specific  issue 
in  a  case  merely  because  they  may  plead  It  as  res  adfudioaia  in  some 
possible  future  controyersy  where  it  may  become  material. 

ID.  —  Justification  ondbb  Attachmbnt  against  Plaintiff's  Vbndob  — 

STATinni  OF  FBAUDS  —  CHANOB  of  POSSBSSION  —  PLBADINO  —  BUFFI- 
CIBNCT    OF    ANSWBB  —  APPBAL — OBJBCTION    FOB    FIB8T    TiKB.  —  Wh«rO 

the  defendant,  in  an  action  for  the  conversion  of  goods.  Justified  under  a 
writ  of  attachment  against  the  yendor  of  the  plaintiff  under  the  statute 
of  frauds  for  want  of  a  sufllcient  change  of  possession,  and  the  trial  was 
conducted  in  the  trial  court  without  demurrer  to  the  answer  or  olJectloB 
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to  eyldence,  upon  the  aflsmnption  of  all  parties  that  the  plea  was  nof- 
flcient  In  form,  it  cannot  be  objected  to  for  the  first  time  upon  appeaL 
Husband  akd  Wifs  —  Sspabati  PBOPsirrT  of  Win  —  Gift  bt  Husband 

FBOM    COMMUKITT    PBOPEBTT COMMINOLING    OF    PBOPIBTT. Property 

acquired  after  marriage  may,  as  between  husband  and  wife,  become  the 
separate  property  of  the  latter  by  gift  and  community  property  may  be 
allowed  by  the  husband  to  be  so  mingled  with  the  profits  of  the  wife's 
separate  estate  as  to  indicate  an  intention  that  it  should  be  her  separate 
property. 

lO.  —  BOABOINO-HOUSI    KBFT   BT   WXFB  —  TiTLB   TO    FUBNITUBB.  —  Where    B 

married  woman  has  carried  on  boarding-houses  with  her  separate  funds 
mingled  with  a  monthly  allowance  from  her  husband  for  the  support  of 
herself  and  children,  and  the  whole  course  of  conduct  of  both  hustMina 
and  wife  for  years,  and  all  their  declarations,  show  that  she  managed  the 
boarding-houses,  and  bought  and  sold  and  exchanged  furniture  as  she 
pleased,  and  in  her  own  name,  with  her  husband's  knowledge  and  tacit 
consent,  the  husband  repudiating  any  concern  in  the  business,  or  any 
responsibility  for  its  debts,  and  adyislng  the  wife  to  give  it  up,  the  dr- 
eumstances  are  sufllcient  to  orercome  the  presumption  that  the  furniture 
so  purchased  is  community  property,  and  to  establish  the  title  of  the 
wife  to  It  as  her  separate  property,  which  may  be  selied  for  her  debts. 

AppBAii  from  a  judgment  of  the  Superior  Court  of  the 
city  ^d  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

Thornton  &  Merzbach  and  Oeorge  A.  Blanchard,  for  Ap- 
pellant 

Freeman,  Bates  A  Rankin,  for  Kespondent 

The  CouET. — ^TJpon  further  consideration  of  this  case, 
we  are  satisfied  with  the  conclusion  reached  in  Depart- 
ment One  on  the  former  hearing,  and  with  the  opinion 
then  filed,  and  for  the  reasons  stated  in  that  opinion,  the 
judgment  and  order  are  affirmed. 

The  following  is  the  opinion  above  referred  to,  rendered 
in  Department  One  on  the  10th  of  December,  1891: — 

Bbattt,  C.  J. — ^The  defendant,  as  sheriff  of  the  city 
and  county  of  San  Francisco,  levied  a  writ  of  attachment, 
issued  in  an  action  commenced  by  certain  creditors  of 
Mrs.  M.  A.  Eix,  against  her  and  her  husband,  upon  the 
furniture  of  a  boarding  and  lodging  house  known  as  the 
**Colonnade."     The   plaintiff,   claiming   to   be   the   owner 
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of  the  property  attached,  as  vendee  of  the  hnsband, 
demanded  it  of  the  ^  defendant,  and  his  demand  being 
refused,  comjneneed  this  action  to  recover  damages  for 
its  conversion.  The  findings  and  judgment  of  the  supe* 
rior  court  were  in  favor  of  the  defendant,  and  the  plain- 
tiff appeals  from  the  judgment,  and  from  an  order 
denying  his  motion  for  a  new  trial.  In  support  of  his 
appeal  from  the  judgment,  the  plaintiff  makes  two  as- 
signments of  error:  ^^1.  The  judgment  is  erroneous  on 
the  face  of  the  record,  because  there  is  no  finding  on  the 
material  issue  of  value  and  damage  to  the  plaintiff;  2. 
The  justification  as  pleaded  is  insufficient  upon  the  face 
of  the  answer  in  this,  that  it  is  not  alleged  that  either 
an  affidavit  or  undertaking  on  attachment  was  filed  in 
support  of  the  writ  under  which  the  defendant  justifies." 
In  considering  these  assignments,  it  is  necessary  to 
state  the  substance  of  the  complaint  and  answer.  It  ia 
alleged  in  the  complaint  that  the  defendant  is  sheriff; 
that  on  Jime  20,  1886,  plaintiff  was  the  owner  and  enti- 
tled to  the  possession  of  the  furniture  in  the  Colonnade; 
that  on  said  day  the  defendant  took  said  furniture  and 
converted  it  to  his  own  use;  that  the  plaintiff  thereafter, 
and  while  still  the  owner  and  entitled  to  the  possession 
of  said  furniture,  demanded  of  the  defendant  its  re- 
delivery and  surrender  to  him;  that  said  demand  was 
refused;  that  said  furniture  is  of  the  value  of  twenty 
thousand  dollars;  and  that  plaintiff  has  been  damaged  in 
that  amoimt  by  said  wrongful  taking  and  conversion. 
The  answer  denies  that  plaintiff  was  ever  the  owner  or 
entitled  to  the  possession  of  all  or  any  part  of  the  furni- 
ture described  in  the  complaint;  denies  that  the  defend- 
ant ever  converted  it,  or  any  of  it,  to  his  own  use;  denies 
that  surrender  or  redelivery  has  been  demanded;  denies 
that  the  furniture  is  worth  any  more  than  three  thou- 
sand dollars;  and  denies  that  plaintiff  has  been  damaged 
in  any  sum  whatever.  Following  these  denials,  in  what 
is  designated  in  the  findings  of  the  superior  court  as  sub- 
division 2  of  the  answer,  are  the  following  allegations: 
"Defendant,  further  answering,   as  a  further  defense  to 
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said  action,  aven  that  on  the  first  day  of  June,  1886,  one 
Margaret  A,  Eix  was,  and  for  a  lopig  time  prior  thereto 
had  been,  and  still  is,  the  sole  owner  of  all  the  property 
described  in  plaintiff's  complaint;  that  on  said  first  day 
of  June,  1886,  an  action  was  duly  commenced  by  one 
P.  D.  Bamhard  against  the  said  Margaret  A.  Rix  and 
her  husband,  Alfred  Rix,  in  the  superior  court  of  the 
city  and  county  of  San  Francisco,  state  of  California,  to 
recover  the  sum  of  $5,451.90,  alleged  to  be  due  and  ow- 
ing from  defendant  Margaret  A.  Eix  to  P.  D.  Bamhard, 
the  plaintiff  in  said  action,  upon  certain  promissory 
notes  executed  by  said  Margaret  A.  Eix  to  one  John 
Horstman  and  others,  and  assigned  to  said  plaintiff; 
also  for  merchandise  sold  and  delivered  by  John  Horst- 
man &  Co.  to  said  Margaret  A.  Eix  upon  open  accounts, 
which  said  accounts  were  assigned  to  plaintiff;  that  on 
said  first  day  of  June,  1886,  a  sunmions  in  due  form  was 
issued  in  said  last-named  action,  and  was  thereafter,  on 

the day  of  June,   1886,  served  upon  the  defendant 

Alfred  Eix,  the  husband  of  the  defendant  Margaret  A. 

Eix,    and    thereafter,    on    the day  of  June,   1886, 

served  upon  the  defendant  Margaret  A.  Eix,  and  said 
defendants  have  appeared  to  said  action  in  said  court; 
that  on  the  first  day  of  June,  1886,  a  writ  of  attachment 
in  due  form  was  issued  in  said  last-named  action  after 
the  issuance  of  summons  therein,  and  was  placed  in  the 
hands  of  the  defendant  as  sheriff  as  aforesaid;  that  on 
or  about  date,  and  in  pursuance  of  the  commands  of  said 
writ,  this  defendant,  as  sheriff,  levied  said  writ  of 
attachment  upon  the  property  described  in  the  plain- 
tiff's complaint,  and  placed  a  keeper  in  charge  of 
said  property,  and  still  holds  the  same  under  and  by 
virtue  of  said  writ  of  attachment,  and  in  no  other  man- 
ner; that  at  the  date  of  the  levy  of  said  writ  of  attach- 
ment this  defendant  was  the  duly  elected,  qualified,  and 
acting  sheriff  of  the  city  and  county  of  San  Francisco, 
and  the  property  levied  on,  as  this  defendant  is  informed 
and  believes,  was  and  is  the  property  of  the  defendant 
Margaret  A«  Eix,  and  subject  to  seizure  by  virtue  of  said 
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attachment;  that  this  defendant  has  never  removed  any 
portion  of  the  property  described  in  plaintiff's  complaint 
from  the  Colonnade  House,  but  has  placed  a  keeper  in 
charge  of  said  property  in  said  house,  and  allowed  the 
said  Margaret  A.  Bix  to  use  said  property,  subject  to  the 
control  of  said  keeper;  that  this  defendant  now  holds  said 
property  as  sheriff  to  satisfy  any  judgment  which  may 
be  recovered  in  said  action  of  Bamhard  against  Rix/' 
The  following  are  the  findings  of  the  superior  court: — 
"1.  That  the  plaintiff  was  not,  on  the  twentieth  day  of 
June,  1886,  nor  at  any  time  prior  to  the  commencement 
of  this  action,  the  owner  or  entitled  to  the  possession  of 
all  or  any  of  the  household  furniture  described  in  this 
complaint  The  defendant,  on  or  about  said  twentieth 
day  of  June,  1886,  took  said  furniture  in  the  manner 
hereinafter  stated;  and  the  plaintiff  thereafter  made  a 
demand  upon  the  defendant  for  the  surrender  and  de- 
livery of  said  furniture;  and  the  defendant  then  and  at 
all  times  refused  to  surrender  and  deliver  the  same  to 
plaintiff;  2.  That  all  the  allegations  of  subdivision  2 
of  the  defendant's  answer  are  true;  that  the  defendant 
seized  and  holds  the  property  described  in  plaintiff's 
complaint  under  the  circumstances  and  for  the  pur- 
poses stated  in  said  subdivision  2.  As  conclusions  of 
law,  I  find  the  defendant  entitled  to  judgment  for  his 
costs  of  suit,  and  to  be  dismissed  hence  without  delay. 
"Signed  December  29,  1887. 

"James  G.  Maquibs,  Judge." 

1.  The  judgment  is  not  erroneous  for  want  of  an  ex- 
press finding  on  the  issue  of  value  and  damage.  There 
could  be  no  finding  of  damage,  because  the  effect  of  the 
findings  made  is,  that  there  was  no  damage,  and  the 
value  of  the  goods  is  of  no  consequence.  Whether  it 
was  three  thousand  or  twenty  thousand  dollars  could 
make  no  possible  difference  in  the  result.  Under  the 
facts  found,  no  additional  finding  as  to  value  could  have 
prevented  a  judgment  for  the  defendant  for  costs;  and 
it  has  been  frequently  held  in  this  court  that  the  failure 
to   pass   upon   an   issue    which   has   thus   become   imn^[^ 
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terial  is  not  error,  or  at  least,  that  it  is  not  a  prejudicial 
error.  (McCourtney  y.  Fortune,  57  Cal.  619;  Dyer  v. 
Brogan,  70  Cal.  139 ;  Malone  v.  County  of  Del  Norte,  77 
Cal.  217;  Robinson  v.  Railroad  Co.,  65  Cal.  263;  Brison 
V.  Brison,  90  Cal.  328.)  Many  other  decisions  to  the 
same  effect  might  be  cited.  Notwithstanding  these  de- 
cisions, it  is  contended  by  appellant,  or  seems  to  be, 
that  an  omission  to  find  upon  all  the  issues  in  the  case 
is  prejudicial  error,  because  it  deprives  him  of  the  ad- 
vantages which  it  was  the  purpose  of  the  statute  (Code 
Civ.  Proc.  sees.  •  632,  633)  to  secure,  viz.,  a  final  adju- 
dication upon  each  separate  issue,  to  serve  as  a  basis 
for  a  final  judgment  by  this  court  on  the  appeal.  But 
we  do  not  see  how  this  court  could  ever  in  any  case 
render  a  final  judgment  for  the  appellant,  however  full 
and  specific  the  findings  might  be,  if  a  finding  on  one 
or  more  of  the  issues  compelled  a  judgment  for  the  re- 
spondent regardless  of  the  others.  As  to  the  claim  that 
the  parties  have  a  right  to  a  finding  upon  every  specific 
issue  in  a  case,  in  order  that  they  may  plead  it  as  res 
adjudicata  in  some  possible  future  controversy  where  it 
may  become  material,  although  it  is  not  so  with  regard 
to  the  matter  being  litigated,  we  do  not  think  it  was  any 
part  of  the  purpose  of  the  statute  to  secure  such  a  dubi- 
ous advantage. 

2.  No  question  was  raised  in  the  superior  court, 
either  by  demurrer  to  the  answer  or  by  objection  to  evi- 
dence, as  to  the  sufficiency  in  form  and  substance  of  the 
defendant's  plea  of  justification  under  the  attachment; 
and  conceding,  without  deciding,  that  if  such  an  objec- 
tion had  been  made  it  would  have  been  necessary  for 
the  defendant  to  amend  his  answer,  we  are  bound  to 
hold,  in  accordance  with  our  settled  rule,  that  where,  as 
in  this  case,  the  trial  has  been  conducted  in  the  superior 
court  upon  the  assumption  of  all  parties  that  a  plea  is 
sufficient,  it  cannot  be  objected  to  for  the  first  time  when 
the  case  is  here  on  appeal.  The  judgment,  therefore, 
must  be  affirmed. 

The   principal    question    in    the    case,    however,    arises 
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upon  the  appeal  from  the  order  denying  the  plaintifTs 
motion  for  a  new  trial  He  contends,  in  support  of  this 
branch  of  the  appeal,  that  the  first  finding  of  the  court 
is  contrary  to  the  evidence.  In  other  words,  he  con- 
tends that  from  all  the  evidence  in  the  case  it  clearly 
appears  that  the  furniture  in  controversy  belonged  to 
Alfred  Rix,  the  husband  of  Mrs.  Margaret  A.  Kix,  in 
Jime,  1884,  at  which  date  it  was  transferred  to  the  plain- 
tiff by  a  bill  of  sale  executed  by  Mrs.  Kix,  in  the  name 
of  her  husband  as  bis  attorney  in  fact,  and  that  it  has 
ever  since  remained  the  property  of  the  plaintiff.  In 
addition  to  the  findings  of  the  superior  court  above 
quoted,  there  is  contained  in  the  record  an  opinion  of 
the  judge  in  which  the  groimds  of  his  decision  are  set 
forth  more  specifically  and  more  at  large,  and  in  which 
he  discusses  several  matters  not  involved  in  the  find- 
ings, as,  for  instance,  the  effect  of  the  conduct  of  Alfred 
Rix  as  an  estoppel,  the  effect  of  an  existing  lease  of  the 
furniture  upon  plaintiff's  right  of  possession  at  the  date 
of  the  seizure,  and  of  the  commencement  of  the  action, 
etc  A  great  deal  of  space  is  devoted  in  the  briefs  of 
counsel  to  a  discussion  of  these  questions,  and  of  points 
of  practice  and  pleading  to  which  they  give  rise.  We 
think,  however,  that  they  are  wholly  immaterial.  The 
question,  and  the  only  question,  to  be  decided  is  this: 
Does  the  evidence  support  the  findings  that  the  plaintiff  was 
never  the  owner  of  the  furniture,  and  that  Mrs.  Margaret 
A.  Eix,  at  the  date  of  the  levy  of  the  attachment  in  the 
suit  of  her  creditors,  was  the  sole  owner?  If  it  does, 
the  order  must  be  aflirmed;  and  if  it  does  not,  the  order 
must  be  reversed,  irrespective  of  the  reasons  contained 
in  the  opinion  of  the  judge. 

The  evidence  shows  that  Alfred  and  Margaret  A.  Rix 
were  married  in  1858,  and  took  up  their  residence  in  a 
house  belonging  to  the  husband  on  Pine  Street,  near 
Powell.  At  the  date  of  the  marriage  the  wife  had  no 
property,  but  shortly  thereafter  her  husband  gave  her 
some  lots  at  the  Mission,  which  she  subsequently  sold. 
With  the  proceeds  she  purchased  a  vacant  lot  adjoining 
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the  family  residence,  upon  which  her  husband  erected 
a  large  houaei  containing  about  thirty  roomSy  which  she 
nsed  as  a  boarding  and  lodging  house  Subsequentlyi 
she  rented  and  disposed  of  several  other  boarding  or 
lodging  houses  in  succession  before  taking  the  Colon- 
nade. She  always,  however,  kept  up  the  Fine  Street 
house,  leaving  it  in  the  personal  charge  of  her  niece 
when  she  was  compelled  to  be  at  the  other  places.  How 
she  managed  to  furnish  these  various  houses,  whether 
by  the  aid  of  her  husband  or  upon  her  own  credit,  does 
not  distinctly  appear,  but  it  is  very  clearly  shown  that 
her  husband  had  nothing  to  do  with  the  business,  either 
actually  or  ostensibly.  It  was  always  spoken  of  as  her 
business,  and  both  by  his  words  and  his  whole  course  of 
conduct,  Mr.  Rix  distinctly  repudiated  any  concern  in  it, 
or  any  responsibility  for  its  debts.  In  1870  he  was 
called  to  New  York  on  business,  and  during  the  ensuing 
four  years  was  there  a  large  portion  of  the  time.  From 
1874  to  1883  he  was  there  all  the  time,  with  the  excep- 
tion of  a  few  flying  visits  to  California.  During  all  of 
this  time  Mrs.  Eix  was  carrying  on  her  business  in  San 
Francisco,  a  business  with  which  her  husband  would 
have  nothing  to  do,  and  which  he  was  constantly  advis- 
ing her  to  give  up.  He  made  her  an  allowance  of  four 
hundred  dollars  a  month,  apparently  for  the  support  of 
herself  and  children,  but  seems  never  to  have  directed 
any  particular  application  of  it  She  apparently  min- 
gled the  receipts  of  her  business  and  her  husband's  al- 
lowance, and  expended  both  in  supporting  herself  and 
children  and  in  keeping  up  the  business.  The  circum- 
stances and  the  acts  and  declarations  of  both  parties 
indicate  that  this  was  known  by  and  at  least  tacitly  con- 
sented to  by  her  husband.  The  result  was,  that  in  1883, 
her  husband  still  being  in  Kew  York,  she  had  the  Col- 
onnade, a  large  house  of  one  hundred  rooms,  fully  fur- 
nished, where  she  was  keeping  a  boarding  and  lodging 
house,  and  the  Pine  Street  house,  where  her  nieoe  was 
in  charge.  But  she  had  incurred  debts,  and  being 
pressed  for  money,  tried  to  obtain  it  from  thg^  plaintif • 
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She  offered  to  sell  him  the  fumitufe  of  the  Colonnade,  pre- 
sumably upon  some  such  terms  as  were  subsequently  made 
in  the  name  of  her  husband,  but  the  plaintiff  would  not 
purchase  from  her.  Acting  under  advice  of  counsel,  he 
required  a  bill  of  sale  from  her  husband.  She  accord- 
ingly obtained  from  her  husband  some  sort  of  an  author- 
ization to  sell,  the  terms  of  which,  the  writing  having 
been  lost,  are  not  very  clearly  proven.  Whatever  they 
were,  however,  the  power  of  attorney  was  executed  by 
Mr.  Eix,  83  a  matter  of  form,  as  he  expressed  it;  or 
rather,  as  the  evidence  indicates,  for  the  mere  purpose 
01  satisfying  the  plaintiff.  It  is  perfectly  evident  that 
in  spite  of  the  power  of  attorney  and  the  form  of  the 
transaction,  Mrs.  Bix  all  the  time  claimed  the  furniture 
and  the  right  to  dispose  of  it,  and  that  Mr.  Rix  never 
did  claim  it,  or  any  part  of  its  proceeds.  After  obtain- 
ing written  authority  £rom  her  husband,  Mrs.  Six  exe- 
euted  and  delivered  a  bill  of  sale  of  the  Coloimade 
furniture  in  her  husband's  name  to  the  plaintiff,  receiv- 
ing therefor  the  sum  of  three  thousand  dollars.  At  the 
same  time  the  plaintiff  gave  her  a  lease  of  the  furniture 
for  two  years,  which  was  subsequently  renewed  for  an- 
other term  of  two  years,  at  a  rent  of  forty  dollars  per 
month,  stipulating  that  she  might  purchase  the  furniture 
at  any  time  within  the  term  for  four  thousand  dollars. 
There  was  no  delivery  or  change  of  possession  of  the 
furniture.  The  plaintiff  lodged  in  the  Colonnade  for  a 
few  months,  as  others  did,  but  it  is  not  seriously  claimed 
that  this  circumstance  was  sufficient  to  work  a  change 
of  possession.  There  was  not  the  slightest  outward  or 
visible  change  in  the  condition  of  the  property,  nor  did 
any  occur  up  to  the  date  of  the  levy  of  the  attachment. 
Such  being  the  facts  disclosed  by  the  evidence,  we  think 
they  sustain  the  finding  of  the  court  that  the  furniture 
of  the  Colonnade  was  the  separate  property  of  Mrs. 
Margaret  A.  Rix. 

To  begin  with,  she  owned  the  Pine  Street  house  and 
lot,  where  she  carried  on  a  business  which  was  hers  ex- 
dnaively,  and  in  which  her  husband  refused  to  havb>  axnr  t 
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part  The  proceeds  of  such  business  were,  therefore, 
her  separate  estate,  as  being  the  profits  of  her  separate 
property.  (Civ.  Code,  sec.  162.)  It  is  true  that  they 
may  have  been,  to  some  extent,  the  profits  of  her  labor 
and  personal  attention,  but  so  must,  in  some  degree,  be 
the  rents,  issues,  and  profits  of  any  separate  estate  of 
either  spouse,  and  the  wife  must  have  the  same  right  to 
manage  her  separate  estate,  so  as  to  turn  it  to  profit,  that 
the  husband  has  to  manage  his  separate  estate.  The 
proceeds  of  the  business,  therefore,  belonged  to  her. 
What  these  amounted  to  and  how  they  were  expended 
does  not  appear,  and  neither  is  it  shown  how  the  Pine 
Street  house  was  furnished.  But  the  whole  course  of 
conduct  of  both  husband  and  wife  for  years,  and  all 
their  declarations,  go  to  show  that  she  managed  the 
boarding-houses,  bought  and  sold  and  exchanged  furni- 
ture just  as  she  pleased,  and  in  her  own  name,  with  her 
husband's  full  knowledge,  and  without  any  objection  on 
his  part,  except  his  objection  to  her  engaging  in  a  busi- 
ness at  all,  which  he  considered  unprofitable  and  inju- 
rious to  her  health. 

As  to  the  furniture  in  question,  these  circumstances, 
we  think,  are  more  than  sufficient  to  overcome  the  pre- 
sumption which  ordinarily  obtains,  that  any  property 
purchased  by  either  spouse  after  marriage  is  community 
property.  Even  if  it  appeared  that  some  of  the  furni- 
ture originally  put  in  the  Pine  Street  house  was  bought 
and  paid  for  by  Mr.  Rix,  the  subsequent  conduct  and 
declarations  of  the  parties  would  warrant  the  inference 
that  it  was  a  gift  to  his  wife.  And  if,  with  his  knowl- 
edge and  express  or  tacit  consent,  she  used  some  portion 
of  her  monthly  allowance  to  pay  bills  incurred  in  her 
business,  that  also  would,  as  between  themselves  at  least, 
be  regarded  and  treated  as  a  gift.  To  what  extent  cred- 
itors of  the  husband  could  call  in  question  such  trans- 
fers to  the  wife,  or  how  far  they  could  resort  to  the  pro- 
ceeds of  a  business,  carried  on  as  this  was,  in  disregard 
of  the  provisions  of  the  statute  relating  to  sole  traders, 
ift  a  question  which  does  not  arise  in  this  case}-  the  only 
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questions  here  being  as  to  how  property  acquired  after 
marriage  may,  as  between  husband  and  wife,  become 
the  separate  property  of  the  latter.  There  is  no  doubt 
that  it  may  become  so  by  gift^  and  we  think  that  so  far 
as  any  property  originally  belonging  to  this  community 
was  mingled  with  the  profits  of  Mrs.  Rix's  separate  es- 
tate, the  evidence  fully  warrants  the  conclusion  that  it 
was  so  mingled  with  the  husband's  knowledge  and  con- 
sent, and  with  the  intention  that  it  should  be  hers  to 
use,  control,  and  alienate  at  her  pleasure.  Indeed, 
neither  the  husband  nor  wife  makes  any  claim  to  the 
contrary  in  any  part  of  their  evidence.  All  this  the 
plaintiff  knew,  or  might  easily  have  ascertained  (and 
there  were  abundant  facts  within  his  knowledge  to  put 
him  upon  inquiry),  before  purchasing  the  property;  but 
be  neglected  to  avail  himself  of  the  knowledge  which  he 
had  or  might  have  had.  The  result  is,  that  he  has  no 
title  to  the  furniture  by  the  transfer  from  Alfred  Kix.  As 
against  Mrs.  Eix,  his  title  would  probably  be  good  by  es- 
toppel; but  as  against  her  attaching  creditors,  it  is  wholly 
invalid  for  want  of  delivery  and  change  of  possession. 

The  judgment   and   order   of  the   superior   court  are 
affirmed. 


[Na  14666.     Depurtm«nt  Two.  ~  July  22,  1892.] 

A.    BXATIBEE   m   ajl.,   Appbu-ants,   t;.    THE    SAH* 
DIEGO    STKEET-CAK    COMPAlSrY,    Respondent. 

COHTBACT     OF     8TBaVF-BA.ILWAT     COMPANY     TO     RUN     TXAJNS FOBFEITUU 

OF     BZTSN8I0N  —  BXCUSI      FOB      NON-PBRFOBHAMCB  —  FOBBCLOSDRB      OF 

MOBTQAQB  —  BiCBiyBB  —  INJUNCTION.  —  The  performance  by  a  itreet- 
lailway  company  of  its  contract  to  run  regular  trains  each  day  for  a 
period  of  ten  yeara,  under  penalty  of  forfeiting  an  eztenaion  of  its  road,  to 
be  conyeyed  upon  demand,  la  not  excused  because  of  the  bringing  of  a 
wilt  by  a  mortgagee  to  foreclosure  a  mortgage  upon  the  street-railway,  and 
the  appointment  of  a  receiyer  to  take  possession  thereof,  who  failed  and 
ceased  to  operate  the  road,  the  street-railway  company  being  enjoined 
flrom  Interfering  with  the  possession  and  control  of  the  road. 

IB, PBFOBMANCa     OF     GONTBACT  —  iNTUFIBBNCa     BT     WBIT  —  8U1T     Bf 

PUTATB    LinOANT  —  PBByBNTION    BY    OPBBATIOM    OF    LAW.— Th*   Inter 
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ference  by  a  writ  sued  out  by  a  prlyate  litigant  will  not  excuae  the  per- 
formance of  a  contract,  altbough  It  may  deprlye  the  contracting  party 
of  tbe  meana  of  performance ;  and  sacb  Interference  la  not  a  prerentlOB 
by  operation  of  law. 

Id.  —  CONTBOL  OF  Acts  of  Tkiso  Pabtibs.  —  Tbe  obligor  contracts  that 
he  can  and  will  control  the  acts  of  third  parties,  so  far  as  necessary  to 
enable  him  to  perform  hla  contract 

Id.  —  Impossibility  of  Pbbfobuancb.  —  The  Impossibility  of  performance 
which  win  excuse  the  performance  of  a  contract  by  the  parties  therHo 
must  consist  In  the  nature  of  the  thing  to  be  done,  and  not  in  the  inability 
of  the  parties  to  it  If  the  thing  can  be  accomplished  by  any  one  with 
proper  means  and  the  requisite  skill  and  knowledge,  the  promisor  la  not 
less  answerable  because  it  Is  Impossible  to  hisL 

Id.  —  Possbssxon  of  Rbcbivbb.  —  Conybtancb  bt  Mobtoaoebs  dfob 
Bbbach  of  Condition.  —  A  conyeyance  by  a  railroad  company  of  a  por- 
tion of  its  property  to  parties  with  whom  it  liad  contracted  to  conyey 
such  portion  upon  the  breach  of  a  condition  cannot  disturb  the  posses- 
sion of  a  recelyer  appointed  by  the  court,  in  an  action  against  the 
company  for  the  forecloeore  of  a  mortgage,  or  embarrass  him  in  the  dis- 
charge of  his  duties. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  Comity. 

The  facts  are  stated  in  the  opinion. 

Parrish,  Mossholder  dc  Lewis,  and  Laee  A  MeDanaid,  for 
Appellants. 

The  commencement  of  an  action  to  foreclose  the  mort- 
gage given  by  defendant,  and  the  appointment  of  a  re- 
ceiver therein,  and  the  possession  and  control  of  the 
road  being  turned  over  to  such  receiver,  is  not  a  suffi- 
cient legal  excuse  for  the  non-performance  of  the  con- 
tracts on  the  part  of  the  defendant,  as  it  is  a  well-settled 
rule  of  law,  that  if  a  party  by  his  contract  charge  him- 
self with  an  obligation  possible  to  be  performed,  he 
must  make  it  good,  unless  its  performance  is  rendered 
impossible  by  the  act  of  God,  the  law,  or  the  other  party. 
Unforeseen  difficulties,  however  great,  will  not  excuse 
!iim.  (^Ingle  v.  Jones,  2  Wall.  1;  Civ.  Code,  sec.  1511; 
Booth  V.  Spuyten  Duyvil  Rolling  Mill  Co.,  60  K  Y.  487; 
Tlarriman  v.  Emerick,  9  Wall.  161;  Walker  v.  Tucker, 
TO  111.  543 ;  1  Wharton  on  Contracts,  sec.  393 ;  McOehee 
V.  Hill,  4  Port  170;  29  Am.  Dec.  277;  Beid  v.  Edwards, 
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7  Port  508;  81  Ahl  Dec  720.)  The  title  to  property  in 
the  hands  of  a  receiver  may  be  litigated  in  the  courts  so 
long  as  the  possesion  of  the  receiver  is  not  interfered 
witL  (Hickok  v.  Elliott,  27  Fed.  Rep.  830 ;  Andrews  v. 
Smith,  6  Fed.  Rep.  833;  Calhoun  v.  Lanaux,  8  Sup.  Ct. 
Bep.  1345.)  It  is  certainly  not  against  conscience  for 
the  court  to  assist  the  plaintiffs  in  enforcing  the  specific 
performance  of  said  contracts.  That  a  court  of  equity 
will  enforce  the  performance  of  such  contracts,  see  the 
following  authorities:  Civ.  Code,  sec.  1671;  1  Pomeroy's 
Eq.  Jur.,  sees.  433-440;  2  Story's  Eq.  Jur.,  sees.  1318- 
1320 ;  Muldoon  v.  Lynch,  66  CaL  536 ;  Fisk  v.  Fowler,  10 
Cal.  613;   Streeter  v.  Bush,  25  Cal.  68. 

Works,  Oibson  £  Titus,  and  Works  &  Works,  for  Re- 
spondent. 

It  is  a  well-settled  rule  that  an  act  agreed  to  be  done, 
and  which  has  subse^juently  become  unlawful,  is  excused 
on  the  ground  that  no  one  can  be  required  to  do  an  un- 
lawful act.  (2  Parsons  on  Contracts,  7th  ed.,  674.) 
And  there  can  be  no  difference  between  such  a  case  and 
one  where  the  act  has  been  enjoined  by  a  competent 
cjourt  To  do  the  act  against  the  prohibition  of  the  writ 
of  injunction  would  be  illegal,  and  a  direct  and  criminal 
violation  of  the  law. 

Temple,  0.  —  This  appeal  is  upon  the  judgment  roll, 
and  was  taken  by  plaintiffs. 

The  findings  show  that  defendant  owned  and  was  op- 
erating a  street-railway  in  San  Diego,  and  plaintiffs  were 
the  owners  of  certain  lands,  to  which  they  desired  to 
have  the  street-railway  extended.  On  September  30, 
1887,  they  therefore  agreed  with  defendant,  in  consider- 
ation that  it  would  build  and  operate  the  road  in  a  spe- 
cified way,  that  they  would  procure  the  right  of  way 
between  certain  named  points,  and  the  franchise  from 
the  city  permitting  the  use  of  the  streets,  and  a  grant  of 
the  right  of  way  over  the  city  lands,  and  pay  defendant 
^6,000  per  mile  of  such  extension,  and  also  pay  fo^  all 
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material  and  labor  necessary  to  construct  all  of  the 
bridges,  trestles,  and  culverts  along  the  line  of  the  road; 
that  plaintiffs  performed  their  part  of  the  contract^  pro- 
curing and  turning  over  to  defendant  franchises  and 
rights  of  way  worth  $10,000,  and  paid  for  building  all 
the  bridges,  trestles,  and  culverts,  $22,000,  and  the  fur- 
ther sum  of  $41,695.88,  being  $6,000  per  mile  for  each 
mile  of  such  extension;  that  the  railway  and  franchises 
were  worth  only  $25,000,  and  plaintiffs  have  been  bene- 
fited by  its  construction  and  operation  in  the  sum  of 
$5,000  only;  that  it  was  provided  in  the  contracts  that 
after  the  construction  and  equipment  of  the  road^  if  the 
defendant  refused  or  failed  to  operate  it  as  provided, 
and  run  over  it  three  regular  trains  each  and  every 
day,  for  a  period  of  ten  years,  that  upon  such  failure, 
defendant  should  forfeit  to  plaintiffs  the  entire  exten- 
sion, including  the  franchise,  rights  of  way,  ties,  rails, 
road-bed,  bridges,  trestles,  and  culverts,  and  the  same 
should  revert  to  and  become  the  property  of  plaintiffs, 
and  that  the  said  defendant  should  convey  all  of  said 
roads,  including  the  franchises,  rights  of  way,  ties,  rails, 
road-bed,  bridges,  trestles,  and  culverts,  to  plaintiffs, 
and  should  execute  and  give  a  sufficient  deed  of  convey- 
ance to  plaintiffs  for  all  defendant's  right,  title,  and  in- 
terest therein;  that  defendant  constructed  and  operated 
the  road  according  to  the  terms  of  the  contract,  until 
on  or  about  February  19,  1889,  at  which  time  a  suit  was 
commenced  by  a  certain  bank  to  foreclose  a  mortgage 
upon  the  property,  real  and  personal,  of  defendant,  in 
the  circuit  court  of  the  United  States;  that  the  mortgage 
was  executed  by  defendant  to  the  bank  to  secure  the  sum 
of  $250,000 ;  that  such  suit  was  pending  when  this  action 
was  commenced,  and  is  still  pending;  that  on  the  nine- 
teenth day  of  February,  1889,  the  said  circuit  court,  by 
its  order  duly  made,  appointed  a  receiver  of  all  the  goods, 
property,  estate,  and  effects  of  defendant,  who  duly  qual- 
ified, and  on  that  day  took  possesion  of  all  the  property 
last  mentioned,  and  has  ever  since  maintained  such  poe- 
session;    that  all  the  property  in  question  here  was  in- 
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duded  in  the  property  so  taken;  that  the  defendant  did 
not  fail  to  perform  its  contracts  with  the  plaintiffs  in  any 
particular  nntil  the  receiver  took  possession,  but  that 
the  receiver  failed  and  ceased  to  operate  the  road  on  the 
25th  of  February,  1889 ;  that  by  the  order  of  said  circuit 
court,  defendant,  its  agents  and  servants,  and  all  persons 
whomsoever,  were  restrained  and  enjoined  from  in  any 
way  interfering  with  the  possession  or  control  of  the 
property,  or  from  selling,  transferring,  conveying,  leas- 
ing^ or  otherwise  disposing  of  or  encumbering  any  of 
said  property;  that  due  demand,  before  suit,  was  made 
for  the  conveyance,  etc.,  which  was  refused. 

On  these  facts,  were  plaintiffs  entitled  to  judgment! 
The  trial  court  held  that  they  were  not,  apparently  for 
two  reasons,  both  of  which  are  urged  here  in  support  of 
the  judgment:  1.  Want  of  performance  is  excused  be- 
cause it  was  prevented  by  operation  of  law  (Civ.  Code, 
sec  1511) ;  and  2.  The  conveyance  sought  would  inter- 
fere with  the  possession  of  the  receiver  and  of  the  fed- 
eral court 

No  case  has  been  cited  in  which  it  has  been  held  that 
interference  by  a  writ  sued  out  by  a  private  litigant  will 
excuse  performance  of  a  contract,  although  it  may  de- 
prive the  contractor  of  the  means  of  performance.  It 
is  not  prevention  by  operation  of  law.  It  is  the  act  of 
an  individual,  and  not  of  the  government  In  a  certain 
sense,  the  property  so  taken  may  be  in  the  custody  of 
the  law,  and  yet  the  seizure  may  be  wrongful,  and  the 
suitor  held  responsible,  as  for  a  trespass,  in  damages. 
The  law  recognizes  the  fact  that  these  private  remedies 
may  be  wrongfully,  that  is  illegally,  used,  and  the  litigant 
is  required  to  give  security  for  damage  that  may  be 
caused  if  it  should  be  finally  decided  that  the  writ  was 
improperly  issued.  This  cannot  be  called  the  operation 
of  law  within  the  meaning  of  the  Civil  Code. 

The  obligor  contracts  that  he  can  and  will  control  the 
acts  of  third  parties,  so  far  as  necessary  to  enable  him  to 
perform  his  contract     (People  v.  Bartlett,  3  Hill,  570.) 

Nor  would  it  be  a  defense  that  the  law  has  rendered  it 
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difficult  or  very  expensive  to  perform.  The  rule  is,  if 
performance  is  in  itself  possible,  there  is  a  breach  al- 
though the  obligor  himself  may  have  become  wholly 
unable  to  perform.  The  suit  to  foreclose  the  mortgage 
against  the  property  of  defendant  did  not  render  per- 
formance impossible;  defendant  could  have  paid  the 
claim  or  given  security,  and  have  had  the  receiver  dis^ 
charged* 

"To  warrant  the  application  of  the  principle,  the  im- 
possibility must  consist  in  the  nature  of  the  thing  to  be 
done,  and  not  in  the  inability  of  the  party  to  do  it;  or,  as 
it  is  sometimes  termed,  be  an  impossibilitas  ret  as  dis- 
tinguished from  an  impossibilitas  facti.  If  the  thing 
could  be  accomplished  by  any  one  with  proper  means 
and  the  requisite  skill  and  knowledge,  the  promisor  was 
not  less  answerable  because  it  was  impossible  to  him." 
(Hare  on  Contracts,  639.) 

"The  principle  deducible  from  the  authorities  is,  that 
if  what  is  agreed  to  be  done  is  possible  or  lawful,  it  must 
be  done.  Difficulty  or  improbability  of  accomplishing 
the  undertaking  will  not  avail  the  defendant.  It  must 
be  shown  that  the  thing  cannot  by  any  means  be  effected. 
ITothing  short  of  this  will  excuse  non-performanoe." 
(The  Harriman,  9  Wall.  172.) 

But  it  seems  to  me  the  very  fact  that  the  thing  can  be 
done,  although  it  may  be  very  expensive,  to  wit,  it  may 
require  the  defendant  to  liquidate  and  pay  an  unjust 
claim,  shows  that  performance  is  not  prevented  by  opera- 
tion of  law.  It  is  not  the  law  operating  upon  the  facts 
which  creates  the  difficulty,  but  the  use  of  a  judicial 
writ  by  a  private  litigant 

Suppose  the  receiver  had  been  appointed  after  decree 
in  favor  of  the  mortgagee;  it  would  be  obvious  the  de- 
fendant could  continue  to  operate  the  road  by  paying  its 
debt. 

So  far  as  there  is  anything  in  the  second  point  which 
is  not  included  in  the  first,  it  is  enough  to  say  that  a  con- 
veyance such  as  is  sought  here  could  not  disturb  the 
possession  of  the  receiver,  or  embarrass  him  in  the  dis- 
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charge  of  his  duties.  (Albany  City  Bank  v.  Sehermerhom, 
9  Paige,  872;  88  Am.  Dec.  661.) 

Even  should  it  necessitate  bringiug  in  new  parties  in 
the  foreclosure  suit,  or  place  the  assignees  in  a  position 
to  intervene,  there  could  be  no  objection  on  that  ground, 
much  less  would  it  constitute  a  contempt  of  the  man- 
date of  the  circuit  court 

I  think  the  judgment  should  be  reversed,  and  a  spe- 
cific performance  decreed  on  the  findings. 

BsLOHSB^  C,  and  Vaholief^  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  is  reversed,  and  the  superior  court  directed  to 
enter  a  judgment  upon  the  findings  in  favor  of  plaintiff, 
in  accordance  with  the  prayer  of  the  complaint 

Ds  Havek^  J.,  SfiASPSTBiN^  J.,  MoFabland^  J. 


[No.  14625.     Department  Two.  — July  22,  1892.] 

OHAKLOTTE  OEESWELL  bt  ai..  Appellants,  v. 
WILLIAM  H.  WELCHMAN  et  ux.,  Ebspondbnts. 

Died  bx  Agbd  Woman  to  Nsphhw  —  Consiobbation  —  Pbbvbntion  of 
BUFPOBT  —  CANCBLI.ATION.  —  Where  ft  womftn  nearly  seventy  yeara  of 
Bfc,  wltb  no  children  or  relatlvea  In  this  state,  made  a  deed  reserving 
ft  Ufe  estate  in  herself,  and  granting  a  remainder  In  fee  of  her  real  estate 
to  her  nephew,  who,  at  her  request,  came  to  this  state  from  New  Jersey, 
ftt  hiB  own  expense,  to  live  with  her,  take  care  of  her,  attend  to  her 
baslness,  and  improve  her  home,  and  make  It  more  comfortable.  In 
eonalderatlon  of  the  deed,  and  It  appears  that  she  was,  at  the  time  of 
the  making  of  the  deed,  of  sound  mind,  and  executed  and  delivered  It 
▼olontarlly.  In  the  absence  of  fraud  or  undue  Influence,  and  that  the 
nephew  and  his  wife  In  good  faith  came  to  this  state  to  make  their  home 
with  her,  and  cared  for  her,  and  spent  four  hundred  dollars  In  repairing 
and  enlarging  the  house,  wbien  she  changed  her  mind,  and  would  not 
permit  them  to  remain,  through  no  fault  of  theirs,  and  that  after  they 
left  they  offered  to  send  her  money  If  she  needed  It,  or  to  return  and 
rant  the  property,  which  offer  she  refused  because  she  had  remarried, 
the  deed  will  not  be  set  aside  at  suit  of  herself  and  husband. 

Appeal  from  a  judgment  of  the   Superior  Court   of 
Ventura  County,  and  from  an  order  denying  a  new^trial.  , 
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The  facts  are  stated  in  the  opinion. 
Blackstoch  &  Shepherd,  for  Appellants. 
Orestes  Orr,  and  Orr  &  Edll,  for  Bespondents. 

Bblohbb,  0.  —  In  August,  1888,  the  plaintiff  Char- 
lotte Creswell,  then  Charlotte  Bath,  was  left  a  widow  by 
the  death  of  her  husband,  Joseph  Bath.  She  was  then 
nearly  seventy  years  of  age,  and  had  no  children  and  no 
relatives  in  this  state.  She  owned  thirty-seven  acres  of 
farming  land  in  the  county  of  Ventura,  on  which  she 
was  living,  and  a  lot  in  the  town  of  Santa  Paula,  the 
whole  being  of  the  value  of  about  four  thousand  dollars. 
At  her  request,  the  defendant  William  H.  Welchman, 
who  was  her  nephew,  and  was  then  residing  in  the  state  of 
New  Jersey  with  his  wife,  the  other  defendant,  came 
to  this  state  to  live  with  and  take  care  of  her.  They 
arrived  at  her  home  about  the  1st  of  February,  1889, 
and  on  the  twelfth  of  that  month  she,  for  the  expressed 
consideration  of  one  dollar  and  other  good  and  lawful 
considerations,  executed  and  delivered  to  them  a  bargain 
and  sale  deed  of  all  her  real  property,  but  "reserving 
and  excepting  unto  the  grantor  herein,  for  her  own  use 
and  benefit,  a  life  estate  in  the  whole  of  said  lands  hereby 
granted,  for  and  during  the  natural  life  of  said  grantor, 
with  the  right  to  use,  occupy,  and  control  absolutely  the 
said  lands  and  tenements,  and  to  receive,  take,  and  have 
the  rents,  issues,  and  profits  thereof  so  long  as  she,  the 
said  Charlotte  Bath,  grantor,  may  live." 

The  defendants  continued  to  live  with  plaintiff  until 
January,  1890,  when  they  left  her  house  and  went  away, 
claiming  that  they  were  compelled  by  her  to  do  so. 

On  the  day  defendants  left,  Jqjim  E.  Creswell,  a  stran- 
ger to  plaintiff,  called  at  her  house,  and  wanted  work. 
She  took  him  in  and  kept  him  till  March  12th,  whoi 
she  married  him. 

On  May  6,  1890,  this  action  was  commenced  by  Mrs. 
Creswell  and  her  new  husband  to  have  the  deed  exe- 
cuted   by  her  to  defendants  set  aside  and  canceled,  on 
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the  grounds  that  it  ' Vas  signed  hj  plaintiff  at  the  soli- 
citations of  defendants,  and  under  undue  influenoe  ex- 
ercised by  them  upon  plaintiff,  and  with  the  intent 
and  purpose  on  their  part  of  cheating  and  defrauding 
plaintiff";  that  the  consideration  for  the  conveyance 
had  failed;  ''that  said  conveyance  was  made  by  plaintiff 
when  of  the  age  of  seventy  years,  and  when  in  feeble 
state  of  health,  and  when  in  great  mental  distress,  and 
at  a  time  when  she  did  not  know  fully  what  she  was  do- 
ings nor  realize  the  effect  upon  her  of  the  act,  to  wit,  the 
execution  of  said  deed'';  and  that  the  deed  was  fraudu- 
lent and  void,  and  operated  only  as  a  cloud  on  her  title. 
The  court  below  found  that  when  the  deed  was  made 
the  plaintiff  was  ''competent  and  had  sufficient  capacity 
to  convey  her  estate;  that  she  signed,  executed,  and  de- 
livered the  said  deed  voluntarily,  of  her  own  will,  with- 
out solicitation,  and  free  from  undue  influenoe;  that  no 
fraud  was  committed  or  attempted  upon  her  by  defend- 
ants, or  either  of  them,  to  obtain  said  deed ;  that  the  con- 
sideration of  the  deed  was  the  relationship  between  the 
parties,  and  the  coming  of  defendants  from  their  home 
in  the  state  of  New  Jersey  to  the  home  of  plaintiff  in 
California,  "and  the  agreement  on  the  part  of  said  de- 
fendants, entered  into  with  good  faith  by  them,  to  make 
their  home  with  said  plaintiff,  care  for  her,  improve,  re- 
pair, and  make  more  comfortable  and  convenient  her 
home,  and  attend  to  her  business  and  affairs,  and  give 
her  their  companionship  and  society  during  the  remain- 
der of  her  lifetime";  that  defendants  came  to  California 
at  an  expense  to  themselves  of  two  hundred  dollars,  and 
under  plaintiff's  direction  "took  full  charge  of  her  busi- 
ness and  affairs,  repaired  and  improved  the  dwelling- 
house,  the  home  of  plaintiff,  on  said  tract  of  land,  by 
building  three  new  roofs  thereto,  at  an  expense  to  them- 
selves of  four  hundred  doUars,  and  made  their  home 
with  said  plaintiff,  provided  and  cared  for  her,  gave  her 
their  companionship  and  society,  and  did  fully  pay,  yield, 
and  render  the  consideration  for  said  deed  for  the  space 
of  about  eleven  months,  when  they  were  compelled  to 
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leave  said  premisee  and  remove  therefrom  and  give  np 
the  possession  thereof,  and  to  cease  living  with  said 
plaintiff,  caring  for,  or  in  any  manner  providing  for  or 
protecting  her,  or  attending  to  her  affairs,  by  the  acts  and 
directions  of  said  plaintiff  herself;  that  plaintiff  at  said 
time  refused  to  allow  them  to  do  anything  for  her  or  to 
receive  any  aid  from  them,  and  demanded  and  received 
sole  possession  of  said  premises  described  in  the  com* 
plaint  in  this  action,  by  virtue  of  the  estate  reserved 
unto  herself  in  the  said  deed  to  the  defendants";  that 
after  defendants  moved  away,  and  before  the  commence- 
ment of  this  action,  ^Hhey  offered  to  return  to  the  said 
home  of  plaintiff,  or  to  send  her  money  if  she  so  desired, 
all  of  which  offers  of  defendants  said  plaintiff  rejected, 
and  refused  to  accept;  that  defendants  provided  said 
plaintiff,  during  the  whole  of  the  time  that  she  permitted 
them  to  reside  with  and  care  for  her,  with  a  good  and 
comfortable  home,  and  did  in  good  faith  in  all  things 
pay,  yield,  and  render  the  consideration  agreed  upon  for 
said  deed,  except  as  prevented  by  the  acts  of  said  plain- 
tiff." 

And  as  a  conclusion  of  law,  the  court  found  that  the 
deed  was  valid,  and  operated  as  a  conveyance  to  the 
grantees  in  fee  of  the  remainder,  after  the  life  estate  re- 
served to  the  grantor,  of  all  the  lands  and  premises 
described  in  the  deed,  and  that  they  were  the  owners 
thereof. 

Judgment  was  accordingly  entered  that  the  pla£titiffs 
take  nothing  by  their  action.  From  that  judgment^  and 
an  order  denying  a  new  trial,  the  plaintiffs  have  ap- 
pealed. 

The  only  specifications  found  in  the  statement  are 
that  some  of  the  findings  were  not  justified  by  the  evi- 
dence. But  after  carefully  reading  all  of  the  evidence 
found  in  the  transcript,  we  are  of  the  opinion  that  it  was 
amply  sufficient  to  justify  each  of  the  findings.  It  is 
true  that  when  the  deed  was  made  the  grantor  was  an 
old  lady  and  alone  in  the  world.  She  wanted  company 
and  care,  and  had  solicited  the  defendants  to  come  and 
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live  with  her,  offering  to  give  them  all  that  she  had  after 
her  death.  So  far  as  appears,  she  was  then  of  sound 
mind,  and  able  to  transact  her  business  nnderstand- 
inglj.  She  went  to  a  lawyer  to  have  him  draw  the  deed, 
and  presumably  it  was  drawn  at  her  dictation  and  as  she 
wanted  it 

The  defendants  came  to  this  state  at  an  expense  of  two 
hundred  dollars,  and  afterwards  expended  four  hundred 
dollars  in  repairing  and  enlarging  the  house.  No  offer 
was  made  to  return  any  of  this  money  to  them.  They 
appear  to  have  acted  in  good  faith,  and  to  have  intended 
to  live  with  and  take  care  of  the  old  lady  as  long  as  she 
should  live.  That  they  were  unable  to  do  this  was  not 
their  fault  They  left  because  she  had  changed  her 
mind  and  would  not  permit  them  to  remain.  She  had 
reserved  a  life  estate  in  the  property,  with  a  right  to 
its  possession,  and  they  could  only  occupy  it  with  her 
consent  The  deed  to  them  was  absolute  and  without 
any  conditions,  but  they  could  exercise  no  control  over 
the  property  during  her  lifetime.  After  they  left,  they 
offered  to  send  her  money  if  she  needed  it,  or  to  return 
and  rent  the  farm,  and  she  replied  that  she  had  rented 
the  farm  and  herself  with  it;  she  had  got  married,  and 
they  need  not  trouble  themselves  about  sending  her  any 
money.  They  seem,  therefore,  to  have  been  fully  justi- 
fied in  going  and  remaining  away.  And  speaking  of 
this  action,  it  was  proved  that  she  had  said  she  didn't 
care  which  party  won  it  "All  she  wanted  was  the 
property  during  her  lifetime,  and  she  had  that." 

Upon  the  facts  shown,  we  think  the  court  below  was 
right  in  entering  judgment  as  it  did,  and  we  advise  that 
the  judgment  and  order  be  affirmed. 

Hatkbs,  C,  and  Vabtoukf^  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  are  affirmed. 

Db  Haven,  J.,  Shaepstbik,  J.,  MoFasland,  J. 

Hearing  in  Bank  denied.  ^         . 
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[N«.  14671.    De|»artment  Two.  — July  22,  1802.) 

PETEE  WALL,  Appellant,  v.  F.   H.  HEALD,  K»- 

SPONDBNT. 
NOTZCB    CnP     OVBBBULXNO     09     DSMUBHBB  —  PBBSmCB    IN     GOUBT — WAITSB 

ov  WBimar  Nonca.  —  Written  notice  of  the  overniling  of  a  demnmr 
iB  wftiTed  by  the  presence  in  court  of  the  attorney  for  the  demurring 
IMtfty  at  the  time  of  the  ruling,  and  the  time  to  amend  or  answer  rum 
In  such  case  from  the  time  when  the  ruling  it  made. 
Id.  —  Dbtaui/t  Judombnt  —  Autuohitx  of  Clbbk.  —  When  a  demurrer  has 
been  oyerruled  and  time  given  to  answer,  but  no  answer  is  filed  within 
the  time  granted  by  the  court  to  the  defendant  in  which  to  answer,  the 
clerk  is  authorised  to  enter  a  default  judgment  without  an  order  of 
the  court 

Appbal  from  an  order  of  the  Superior  Court  of  San 
Diego  County  vacating  and  setting  aside  a  default  judg- 
ment and  recalling  an  execution. 

The  facts  are  stated  in  the  opinion. 

W.  T.  McNealy,  Trippett  &  Neale,  and  L.  QUI,  for  Ap- 
pellant 

The  records  of  the  court  show  that  the  defendant  had 
actual  knowledge  of  the  order  of  the  court  which  consti- 
tuted a  waiver  of  written  notice.  (Barron  v.  Deleval,  58 
Cal.  98 ;  O'Neil  v.  Donahue,  57  Cal.  231 ;  Mullally  v.  Benev- 
olent Society,  69  Cal.  559 ;  Qray  v.  Winder,  77  Cal.  525 ; 
San  Fernando  H.  Ass'n  v.  Porter,  58  Cal.  81 ;  Dow  v.  Ross, 
90  CaL  663 ;  People  v.  Center,  9  Pac.  C.  L.  J.  766 ;  Corhett 
V.  Swift,  6  Nev,  195 ;  Hunter  v.  Truckee  Lodge,  14  Nev.  24, 
28;  Baron  Y.Anderson,  15  Pac. Eep. 226, 229  (Kan.)  ;  North 
Am.  Coal  Co.  v.  Dyett^  4  Paige,  275 ;  Farley  v.  Farley,  7 
Paige,  40.)  The  clerk  has  a  right  to  enter  default  and 
judgment  after  demurrer  overruled  and  the  time  for 
answering  had  expired.  (Bailey  v.  Sloan,  65  Cal.  888.) 
When  a  demurrer  to  any  pleading  is  sustained  or  over- 
ruled, and  time  to  amend  or  answer  is  given,  the  time 
80  given  runs  from  service  of  notice  of  decision  or  order.  • 
(Code  Civ.  Proc,  sec.  476.)  Notice  must  be  in  writing. 
(Code  Civ.  Proc,  sec.  1010.)  A  party  intending  to  move 
for  a  new  trial,  after  decision  of  court  against  him,  has 
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a  right  to  wait  for  a  notice  in  writing  of  such  decision; 
and  he  is  entitled  to  such  notice  before  he  is  called  upon 
to  act,  although  he  is  present  in  court  when  the  decision 
is  rendered,  and  waives  findings,  and  asks  for  a  stay  of 
proceedings  on  the  judgment  (Biagi  v,  Howes,  66  Cal. 
471.)  This  is  much  the  best  rule.  It  is  more  certain 
and  definite,  prevents  controversies  which,  under  any 
other  construction,  would  be  likely  to  arise,  and  above 
all,  accords,  in  our  opinion,  with  the  intention  of  those 
enacting  the  statute.  (Biagi  v.  Howes,  66  Cal.  417 ;  Saw- 
yer  v.  San  Francisco,  60  Cal.  375 ;  Bovssin  v.  Stewart^  33 
CaL  210 ;  Carpenter  v.  Thurston,  30  Cal.  125 ;  Jenkins  v. 
WiU,  14  Wend.  545;  Fry  v.  Bennett,  16  How.  Pr.  402; 
Staring  v.  Jones,  13  How.  Pr.  423;  Valton  v.  National 
Loan  Society,  19  How.  Pr.  517;  BarJcin  v.  Pine,  4  Abb. 
Pr.  810 ;  Fry  v.  Bennett,  7  Abb.  Pr.  352 ;  Leavy  v.  Roberts, 
8  Abb.  Pr.  810 ;  Matter  of  New  York  Central  etc.  B.  B.  Co., 
60  N.  Y,  114.) 

E.  W.  Hendrick,  D.  N.  &  M.  8.  Hammock,  and  8.  7. 
Landi,  for  Bespondent 

The  aggrieved  party  must  either  have  had  actual 
knowledge  of  the  order  or  decision,  or  else  waived  notice 
of  the  same.  If  by  notice,  it  must  be  in  writing.  (Code 
Civ.  Proc.,  sec.  1010.)  If  it  be  by  waiver,  it  should  be 
by  stipulation  in  writing,  or  entered  in  the  minutes  of 
the  court.  (Code  Civ.  Proc,  sec.  283 ;  Peralta  v.  Mariea, 
3  Cal.  187 ;  Borkheim  v.  N.  B.  &  M.  Ins.  Co.,  38  CaL  623.) 
The  only  provisions  in  the  code  in  reference  to  the  clerk's 
entry  of  default  is  in  section  585  of  the  code  of  Civil 
Procedure.  "The  clerk  can  render  judgment  only  in 
the  precise  cases  designated  by  the  statute.''  {Oliphant 
V.  Whitney,  34  Cal.  27.)  The  clerk  has  no  means  of 
knowing  what  has  been  done  beyond  what  is  disclosed 
by  his  files,  and  the  record  made  in  the  regular  course  of 
procedure.     (Oliphant  v.  Whitney,  34  CaL  27.) 

Bblchbb,  C.  —  On  the  thirteenth  day  of  January,  1891, 
this  action  was  commenced  in  the  superior  court  of  San 
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Diego  County^  to  recover  the  amount  due  on  a  promia- 
fiory  note.  On  the  thirtieth  day  of  the  same  month,  a 
general  demurrer  to  the  complaint  was  filed,  signed  'H^. 
W.  Hendrick,  attorney  for  defendant"  On  the  27th  of 
February,  the  demurrer  was  overruled,  the  minute  entry 
of  the  order  being  as  follows:  "Parties  being  present  by 
their  respective  attorneys,  the  demurrer  of  defendant  to 
plaintiff's  complaint  is  at  this  time  overruled  for  want 
of  oral  presentation,  and  ten  days  given  defendant  in 
which  to  answer."  No  written  notice  of  this  order  was 
ever  given  to  or  served  on  the  defendant  or  his  attorney. 
On  the  10th  of  March,  no  answer  having  been  filed,  the 
clerk  of  the  court  entered  the  default  of  the  defendant, 
and  a  judgment  against  him  as  prayed  for  in  the  com- 
plaint On  the  9th  of  June,  an  execution  was  issued  on 
the  judgment  and  levied  on  the  property  of  defendant 
On  the  24th  of  July,  the  defendant  moved  the  court  to 
set  aside  the  default  and  judgment,  and  to  recall  the 
execution,  on  the  groimd  that  the  default  and  judgment 
were  entered,  and  the  execution  issued,  without  authority 
and  in  violation  of  law,  because  no  notice  of  the  order 
overruling  his  demurrer  had  been  served  on  him  or  his 
attorney,  or  waived  by  him  or  his  attorney,  and  because, 
when  a  demurrer  has  been  overruled  and  time  given  to 
answer,  the  clerk  has  no  authority  to  enter  a  default  or 
judgment  without  an  order  of  court  directing  him  to  do 
so.  In  support  of  his  motion,  the  defendant  offered  and 
read  in  evidence  the  judgment  roll  in  the  case,  and  in 
opposition  thereto,  the  plaintiff  offered  and  read  from  the 
minutes  of  the  court  the  order  overruling  the  demurrer 
and  an  affidavit  made  by  one  Harry  J.  Neale.  In  this 
affidavit  the  affiant  stated  that  he  was  one  of  the  attor- 
neys for  the  plaintiff  in  this  case,  and  was  present  in 
court  on  the  twenty-seventh  day  of  February,  1891, 
which  was  the  regular  day  for  the  call  of  the  court^s  law 
and  motion  calendar,  and  that  this  case  was  upon  the 
said  calendar,  pending  upon  the  defendant's  demurrer 
to  the  complaint;  "that  E.  W.  Hendrick,  Esq.,  was  and 
Btill  is  the  attorney  of  record  for  the  defendant  herein, 
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and  was  present  in  court  upon  said  day  at  the  call  of 
said  calendar;  that  when  said  demurrer  was  called,  affiant 
answered  the  same  'ready^;  that  when  the  said  demurrer 
was  called  for  argument,  the  said  £.  W.  Hendrick  stated 
to  the  court  that  he  did  not  desire  to  argue  the  same, 
whereupon  the  court  announced  that  the  said  demurrer 
was  overruled  for  want  of  oral  presentation;  that  said 
Hendrick  then  stated  that  the  defendant  would  take  the 
usual  time  to  answer,  or  words  to  that  effect,  to  which 
the  court  assented.'' 

There  was  no  attempt  on  the  part  of  the  defendant  to 
deny  any  of  the  statements  made  in  the  affidavit,  and 
after  argument  the  matter  was  submitted  to  the  court 
for  decision. 

The  court  thereupon  made  and  entered  its  order  va- 
cating and  setting  aside  the  default  and  judgment,  and 
recalling  the  execution;  and  from  that  order  the  plain- 
tiff appeals. 

Section  476  of  the  Code  of  Civil  Procedure  provides 
that  'Vhen  a  demurrer  to  any  pleading  is  sustained  or 
overruled,  and  time  to  amend  or  answer  is  given,  the 
time  so  given  runs  from  the  service  of  notice  of  the  de- 
eision  or  order" ;  and  section  1010  of  the  same  code  pro- 
vides that  "notice  must  be  in  vnriting."  Kespondent 
contends  that  under  these  sections  the  time  allowed  to 
answer  does  not  begin  to  run  until  written  notice  of  the 
order  is  given  or  waived,  and  that  to  constitute  a  waiver 
it  must  be  evidenced  by  stipulation  in  writing  or  entry 
in  the  minutes  of  the  court  The  answer  to  this  con- 
tention is,  that  this  court  has  held  otherwise. 

In  Barron  v.  Deleval,  58  Cal.  95,  a  demurrer  to  the 
complaint  was  overruled,  and  five  days  allowed  to  answer. 
No  notice  in  writing  of  the  order  was  given.  Eight 
days  later,  no  answer  having  been  filed,  judgment  by 
default  was  entered  against  the  defendant  From  that 
judgment  the  defendant  appealed,  and  the  only  point 
made  on  the  appeal  was  to  the  necessity  of  written 
notice.  It  was  shown  by  the  bill  of  exceptions  that  "the 
defendant  was  present  in  court  by  his  attorney  of  ^cord  . 
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upon  argoment  and  ruling  on  the  demurrer,  and  upon 
the  same  being  overruled,  requested  of  the  court  time 
to  answer,  and  five  days'  time  to  answer  was  granted." 
It  was  held  that  written  notice  was  waived,  and  that  judg- 
ment by  default  was  rightfully  entered  after  the  expira- 
tion of  the  time  allowed.  The  court  said:  "The  object 
of  the  notice,  and  the  only  purpose  it  can  subserve,  is 
to  bring  home  to  the  attorney  knowledge  of  a  fact  upon 
which  he  is  called  upon  to  act  But  the  right  to  a  written 
notice,  like  any  other  civil  right,  may  be  waived,  and 
we  think  it  was  waived  in  this  case.  Section  3513  of 
the  Civil  Code  provides  that  'any  one  may  waive  the 
advantage  of  a  law  intended  for  his  benefit.'  Section 
3528  of  the  same  code  provides  that  'the  law  respects 
form  less  than  substance,'  and  section  3532  declares  that 
'the  law  neither  does  nor  requires  idle  acts.'  ....  What 
purpose  would  a  written  notice  of  a  fact  of  which  the 
attorney  had  direct  and  positive  knowledge  have  sub- 
served? Would  it  not  have  been  a  vain  and  idle  cere- 
mony to  have  given  him  a  written  notice  under  the 
circumstances  disclosed  in  this  case?  ....  To  hold 
that  the  party  and  his  attorney  were  not  bound  by  this 
proceeding,  had  in  open  court,  would  be  trifling  with 
justice,  and  also  subversive  of  sound  principles  of  law 
and  morals."  (And  see  MuUally  v.  Benevolent  Society,  69 
Cal.  559;  Gray  v.  Winder,  77  OaL  525;  Dow  v.  Boas,  90 
Cal.  562.) 

It  is  shown  by  the  order  of  the  court,  and  by  the  un- 
contradicted affidavit  of  plaintiff's  attorney,  that  the  de- 
fendant was  present  in  court  by  his  attorney  when  his 
demurrer  was  overruled,  and  knew  of  and  acted  upon 
the  order.  He  must  therefore  be  held,  under  the  de- 
cision above  cited,  to  have  waived  written  notice  of  the 
order. 

As  to  the  point  that  the  clerk  had  no  authority  to 
enter  the  default  and  judgment  without  an  order  of 
court,  a  sufficient  answer  is  found  in  Bailey  v.  Sloan,  65 
Cal.  387,  where  it  is  said :  "No  answer  was  filed,  and  the 
time  within  which  the  defendant  was  granted  leave  to 
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answer  having  expired^  the  dork  was  authorized  to  enter 
his  default,  and  a  judgment  for  the  amount  specified  in 
the  summons/' 

It  follows,   in   our  opinion,   that  the   order  appealed 
from  should  be  reversed. 

Yaroujsf,  0.,  and  Haynxs^  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
order  appealed  from  is  reversed. 

Dx  Havxn^  J.,  Shabpstsin,  J.,  MoFabianb,  J. 


[Mo.  14714.     Department  Two.  — July  22,  1892.] 

BABBARA  OHUDS,  Ebspondent,  v.  F.  D.  LANTEB- 
MAN  BT  aJm,  Appellants. 

Mnr  Tbial  —  NawLT  Dxscovbbbd  Btidbmcs  —  Dibcbstiom  —  Bstibw  upon 
APPBAL.  —  A  motion  for  a  new  trial  upon  the  ground  of  newly  disoovered 
OYldence  ie  addressed  to  the  sound  discretion  of  the  trial  court,  and  its 
action  in  refusing  the  motion  will  not  be  disturbed  upon  appeal,  where 
the  appellate  court  cannot  say,  upon  the  record  before  it,  that  if  a  new 
trial  were  had,  and  the  newly  discoyered  evidence  were  produced,  the 
result  would  be  different 

Jjk QUHSTION     or    BOUNDABT CONFUCTINQ     BVIDBNCa CONTBAOICTTKQ 

FxBU>-M0TB8  OF  Sdbtbt.  —  The  refusal  of  the  trial  court  to  grant  a  new 
trial  upon  the  ground  of  newly  discovered  evidence  will  not  be  reversed 
upon  appeal,  where  it  appears  that  the  question  at  issue  was  one  of  boun- 
dary of  land,  upon  which  the  evidence  was  substantially  conflicting,  and 
the  newly  discovered  evidence  fixes  the  location  of  the  stations  of  a  sur- 
vey on  the  east  side  of  an  arroyo,  in  contradiction  of  the  field-notes  of 
the  survey,  which  described  them  as  being  on  the  west  side  of  the  arroyo, 
and  which  were  confirmed  by  other  evidence  adduced  upon  the  trial, 
and  by  counter-alBdavitB  used  upon  the  hearing  of  the  motion. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Stephen  M.  White,  for  Appellants. 

Oovld  £  Stanford,  for  Bespondent 

XCV.  CAb— 84 
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De  Haven,  J. — ^Action  to  quiet  title,  and  the  defend- 
ants appeal  from  a  judgment  in  favor  of  plaintiff,  and 
from  an  order  denying  their  motion  for  a  new  trial. 

The  real  question  in  issue  between  the  parties  is  one 
of  boundary,  the  appellants  claiming  that  the  land  de- 
scribed in  the  complaint  lies  within  the  boundaries  of 
the  rancho  La  Canada,  while  the  respondent  contends 
that  it  does  not.  The  evidence  upon  the  point  was  con- 
flicting, and  this  being  so,  we  cannot,  under  the  rule 
which  is  well  settled  in  this  court,  disturb  the  finding  of 
the  trial  court. 

But  it  is  urged  by  appellants  that  their  motion  for  a 
new  trial  should  have  been  granted  on  the  ground  of 
newly  discovered  evidence.  The  nature  of  this  new  evi' 
dence  is  made  to  appear  by  the  affidavit  of  one  Coronel, 
who  assisted  in  making  the  survey  of  the  rancho  La 
Canada,  and  who  was  not  a  witness  upon  the  trial.  In 
his  affidavit,  as  we  understand  it,  he  states  in  substance 
that  stations  87  and  88  of  that  survey  were  in  point  of 
fact  located  farther  north  than  as  found  by  the  court, 
and  so  as  to  include  within  said  rancho  the  whole  or  a 
portion  of  the  premises  in  controversy,  and  that  station 
87  is  marked  by  a  rock  mound  now  in  place,  and  the  east 
bank  of  an  arroyo  referred  to  in  the  field-notes  of  said 
survey.  The  field-notes  of  the  survey,  however,  state 
that  the  station  is  on  the  west  bank  of  the  arroyo. 

A  motion  for  a  new  trial  upon  the  ground  of  newly 
discovered  evidence  is  one  which  is  addressed  to  the 
sound  discretion  of  the  trial  court,  and  we  cannot  say, 
upon  the  record  before  us,  that  the  court  did  not  prop- 
erly exercise  its  discretion  in  denying  the  motion  of 
appellants,  as  it  cannot  be  said  that  if  a  new  trial  were 
had,  and  the  testimony  of  this  witness  produced,  that 
the  result  would  be  different.  To  accept  his  statement 
as  to  the  location  of  station  87,  the  court  would  have  to 
BO  far  disregard  the  field-notes  of  the  survey  upon  which 
the  patent  for  the  rancho  La  Canada  is  based  as  to  place 
that  station  on  the  east  instead  of  the  west  side  of  a  deep 
arroyo,   which  is  a   permanent   landmark   referred  to   in 
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such  field-noteB.  Oonsidering  the  long  time  which  has 
elapsed  since  the  making  of  the  survey,  and  the  other 
evidence  given  upon  the  trial  tending  to  show  the  true 
location  of  the  lines  of  that  survey,  as  well  as  the  counter- 
affidavit  used  on  the  hearing  of  the  motion,  it  cannot 
be  said  that  the  court,  in  passing  on  the  motion  for  a  new 
trial,  erred  in  accepting  the  field-notes  of  such  survey  as 
the  best  evidence  in  determining  whether  the  station 
was  located  on  the  east  or  west  bank  of  the  arroyo  men- 
tioned in  such  field-notes,  and  if  the  court  disregarded 
the  affidavit  of  Coronel  as  to  the  location  of  station  87, 
it  might  well  have  concluded  not  to  accept  his  statement 
in  regard  to  the  location  of  station  88. 
Judgment  and  order  affirmed. 

Shabpbtein,  J.f  and  'KoFabulsd,  J.,  conourerd. 


[Now  2091T.    Department  One.  — July  28,  1882.] 

THE  PEOPLE,  Ebbpondent,  v.  GEORGE  W,  FRENCH, 
Appslulnt. 

CsnavAii  Ii4w  —  LA-xcnrr  —  Btioinci  —  Ibbblbyakt  STATSKBirTS— €bobs- 

■XAMZKATION  —  OBjmCTIONS  —  MOTION  TO  BTBIKI  OUT.  —  The  tkCt   UlAt 

a  wltneei,  upon  the  trial  of  a  defendant  charged  with  the  larceny  of  cat- 
tle, made  Irrelevant  statements  In  his  examination  In  chief  as  to  the  acts 
of  the  defendant  with  reference  to  other  cattle,  does  not  glre  the  defend- 
ant the  right  to  enter  Into  a  cross-examination  upon  snch  matters.  The 
remedy  of  the  defendant  Is  to  object  to  the  questions,  If  such  were  asked, 
and  If  the  statements  were  Tolunteered,  a  motion  to  strike  out  should  be 
made. 
Id.  —  Tims  not  of  Essimci  of  Offbnsi  —  Alibi  —  Instbucttons. — Where 
a  defendant  was  charged  with  feloniously  stealing  and  driving  away  cat- 
tle **on  or  about  the  twentieth  day  of  November,  1890/*  and  bis  defense 
was  an  alibi,  an  Instruction  to  the  jury  to  convict  if  they  believed  from 
the  evidence,  to  a  moral  certainty,  that  the  defendant  stole,  or  aided  in 
stealing,  the  cattle  named  In  the  Information,  although  they  might  not 
believe  that  It  was  done  on  the  20th  of  November,  1890,  but  within  a 
few  days  from  that  time.  Is  proper,  and  does  not  deprive  the  defendant 
of  the  defense  of  aUM. 

Appeal  from  a  judgment  of  the   Superior  Court  of 
Butte  Countj,  and  from  an  order  denying  a  new  triaL 
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The  facts  are  stated  in  the  opinion  of  the  conrL 

McGee  &  Beardon,  for  Appellant 

Atomey-Oeneral  Hart,  for  Bespondent 

Gabouttb,  J.  —  The  appellant,  French,  was  convicted 
of  the  crime  of  grand  larceny,  and  appeals  from  the 
judgment  and  order  denying  his  motion  for  a  new  trial. 

The  court  very  properly  sustained  an  objection  to  the 
question,  "When  was  it  you  drove  them  there?"  The 
interrogatory  did  not  refer  to  the  cattle  which  the  defend- 
ant was  charged  with  stealing,  and  was  wholly  irrelevant 
to  the  issue  upon  trial.  The  fact  that  the  witness  in 
his  examination  in  chief  made  statements  as  to  the  acts 
of  the  defendant  with  reference  to  certain  other  cattle, 
which,  as  far  as  the  record  discloses,  were  statements 
volunteered  by  him,  does  not  give  appellant  the  right  to 
enter  into  a  cross-examination  upon  such  matters.  The 
subject-matter  of  examination  was  foreign  to  the  issue, 
and  appellant's  remedy  was  an  objection  to  the  questions, 
if  such  were  asked;  and  if  the  statements  were  volun- 
teered, then  a  motion  to  strike  out  would  have  subserved 
all  purposes. 

The  court  gave  the  jury  the  following  instruction: 
"The  essence  of  the  crime  charged  in  this  information 
is  'feloniously  stealing  and  driving  away  the  cattle.' 
This  is  charged  to  have  been  done  on  or  about  the  20th 
of  N'ovember,  1890.  You  will  see  that  the  precise  day 
on  which  it  took  place  is  not  given.  'On  or  about'  are 
the  words  of  the  information;  and  I  instruct  you  that  if 
you  believe  from  the  evidence  in  this  case,  beyond  a 
reasonable  doubt  and  to  a  moral  certainty,  that  the  de- 
fendant stole,  or  aided  in  stealing,  the  cattle  named  in 
the  information,  though  you  may  not  believe  that  it  was 
done  on  the  twentieth  day  of  November,  but  within  a 
few  days  of  that  time,  then  your  verdict  should  be 
'Guilty.'  For  the  law  looks  to  the  crime  committed, 
and  not  to  the  precise  day  when  it  was  done,  if  done  be- 

Digitized  by  VjOOQIC 


July,  1892.]  People  v.  Febnoh,  873 

for  the  filing  of  the  information,  and  within  a  reasonable 
time  of  the  day  named.  This  is  the  law  in  all  cases,  ex- 
cept when  time  is  of  the  essence  of  the  crime  charged, 
and,  as  I  said  before,  time  is  not  of  the  essence  of  the 
crime  in  this  case." 

Appellant's  defense  was  an  alibi,  and  while  with  argu- 
ment he  attacks  the  principle  embodied  in  the  foregoing 
instruction,  no  authority  is  cited  in  its  support.  Two 
witnesses  claiming  to  be  particeps  criminis  with  appellant 
in  the  commission  of  the  larceny  testified  that  in  com- 
pany with  him  they  took  possession  of  and  drove  away 
the  cattle  upon  the  twentieth  day  of  November.  Other 
parties  testified  they  saw  appellant  in  possession  of  the 
cattle  a  day  or  two  later  in  an  adjoining  county.  Ap- 
pellant's evidence  tended  strongly  to  show  that  he  was 
in  the  town  of  Qridley  upon  the  twentieth  day  of  Novem- 
ber, a  town  situate  several  miles  distant  from  the  scene 
of  the  alleged  larceny.  Upon  this  state  of  facts,  the  in- 
struction expressed  the  law,  and  we  are  unable  to  see 
how  the  giving  of  it  in  any  manner  infringed  upon  the 
rights  of  appellant  As  the  court  said,  the  exact  date  of 
the  commission  of  the  crime  was  immaterial.  The  ma- 
terial fact  was,  did  the  appellant  commit  the  larceny? 
He  was  not  deprived  of  the  effect  of  his  evidence  upon 
the  question  of  alibi  by  the  instruction  of  the  court.  It 
was  before  the  jury  for  all  that  it  was  worth,  and  no 
doubt  was  fully  weighed  by  the  jurors  in  arriving  at  a 
verdict.  If  it  had  sufficient  force,  it  overthrew  the  state- 
ments of  his  confederates  as  to  the  date  of  the  larceny, 
and  overthrowing  their  testimony  in  this  regard  would 
naturally  weaken  it  as  to  the  main  issue,  but  all  those 
matters  came  before  the  jury  and  were  duly  considered. 
We  will  suppose  that  appellant's  evidence  established 
beyond  a  doubt  his  presence  in  the  town  of  Gridley  dur- 
ing the  entire  day  of  November  20th;  such  fact  would 
not  have  authorized  the  court  to  advise  the  jury  to  acquit 
by  reason  of  an  alibi.  Again,  if  the  evidence  in  this  case 
had  indicated  appellant's  guilt  to  a  moral  certainty,  and 
conceding  his  alibi  to  have  been  proven  as    attempted,. 
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certainly  his  acquittal  would  not  have  followed  from  such 
conditions.  A  complete  and  perfect  alibi  establishes  as 
a  fact  that  a  party  did  not  commit  the  offense  charged ; 
but  the  alibi  attempted  to  be  shown  in  this  case,  if  it  had 
been  successfully  established,  would  have  entirely  failed 
to  meet  such  requirement  of  the  law. 

For  the  foregoing  reasons,  the  judgment  and  order  are 
affirmed. 

Patebson,  J.,  and  Haseison,  J.,  concurred 


[No.  2091S.     In  Chambers.  —  July  28,  1892.] 

Ex    PASTE    EOBEET  OOBDAIT,  on  Habeas  Oobpub. 

DirOXCm — JUBISDICTION     OF     BUFBBIOB     COUBT  —  CABB     AMD     CUSTODT     OV 

MiNOB  Childbbn  —  Plbadino.  —  In  an  action  for  a  dlToree,  tho  snperlor 
court  has  Jurisdiction,  under  section  188  of  the  CItU  Code,  to  make  such 
orders  (or  the  custody  and  maintenance  of  minor  children  of  the  mar- 
riage as  may  seem  to  be  necessary,  although  the  pleadings  contain  no 
specific  allegations  as  to  the  fitness  of  the  respectlye  parties,  or  thai* 
ability  or  willingness  to  care  for  their  offspring,  nor  any  prayer  re8pec^ 
Ing  the  custody  thereof. 

lo.  —  Obdbb  Awabding  Chiu>  to  Obawdkothbb  —  Appointicbnt  of 
OuABDiAM .  —  It  Is  no  objection  to  the  yalldlty  of  an  order  In  such  ac- 
tion, awarding  the  custody  of  a  minor  child  of  the  parties  to  Its  grand- 
mother at  the  expense  of  the  husband,  that  there  were  no  proceedings 
under  sections  1747  et  seq.  of  the  Code  of  Clyll  Procedure,  prescrlblnip  the 
proceedings  for  the  appointment  of  guardians  generally. 

tDu  —  Obdbb  fob  Patmbnts  to  Aobnt  of  Coubt  —  Judgmbnt  —  PAjonaa. 
—  Where,  by  order  of  the  court.  In  an  action  for  divorce,  the  custody  of 
the  child  of  the  marriage  has  been  awarded  to  Its  grandmother,  a  further 
order  that  the  father  pay  to  the  grandmother  a  monthly  allowance  for  the 
support  of  the  child  is  an  order  for  the  payment  of  money  to  an  agent  or 
ofllcer  of  the  court  charged  with  the  duty  of  carrying  Its  decree  Into 
effect,  and  Is  not  void  as  being  a  Judgment  In  favor  of  a  stranger  to  the 
action. 

lOb  — PowBB  OF  Coubt  —  Suppobt  of  Child  bt  Fathbb.  —  The  power  of 
the  court.  In  an  action  for  a  divorce,  to  compel  the  father  to  support  his 
minor  child  does  not  depend  wholly  upon  section  139  of  the  Civil  Code ; 
and  whether  he  is  with  or  without  fault  In  the  matters  Involved  in  the 
action,  it  is  his  duty  to  support  such  child,  and  the  court  may  compel 
him  to  do  so,  though  the  child  Is  given  to  the  custody  of  a  stranger  to 
the  action. 

Id.  —  WiFB's  Forfbitubb  of  Suppobt  —  Riqrts  of  Childbbn.  —  Although 
a  wife,  by  her  fault  In  the  matters  involved  In  an  action  for  a  divorce, 
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my  forfeit  her  own  cUlm  to  be  supported  by  her  husband,  she  cannot 
forfeit  the  claims  of  their  children  to  such  support 

la  —  MisNOMMB  OF  Child  —  Idbmtification.  —  An  order  that  the  husband 
pay  a  monthly  allowance  for  the  support  of  a  minor  child  designated  as 
''Lhna"  or  ''Lena*'  Gordan  Is  not  rold  as  being  an  order  for  the  support 
of  a  different  person  from  "Leah"  Qordan,  though  the  names  are  not 
referred  to  throughout  the  proceedings  as  the  sole  Issue  of  the  parties  to 
the  action,  and  Is  thereby  Identified. 

low— Odhtbupt  —  Rbtubal  to  Obit  Obdmb  fob.  —  The  refusal  of  the  hus- 
band to  pay  money  for  the  support  of  a  minor  child,  which  the  court,  in 
an  action  for  divorce,  has  ordered  to  be  paid  to  its  grandmother,  to  whom 
tha  custody  of  the  child  was  awarded.  Is  a  contempt  of  court,  punishable 
bj  Imprisonment  until  the  money  Is  paid.  If  the  husband  Is  found  to  have 
ttM  abUlty  to  do  so. 

Applioation  to  the  Supreme  Court  for  a  discharge 
from  imprisonment  upon  a  writ  of  habeas  corpus.  The 
facts  are  stated  in  the  opinion  of  Chief  Justice  Beatty. 

James  0.  Maguire,  Maguire  £  Oallagher,eLnd  J.  D.  Svlr 
Uvan,  for  Petitioner. 

Henry  L  Kowalsky,  and  T.  J.  Crowley,  contra. 

BsATTT,  0.  J. — ^In  December,  1887,  the  prisoner  ob- 
tained a  decree  of  divorce  from  his  wife,  Elka  Gordan, 
«n  the  ground  of  desertion.  In  his  complaint  for  a  di- 
vorce, he  alleged  that  the  issue  of  his  marriage  with  Elka 
Gordan  was  one  female  child,  bom  August,  1885.  He 
did  not  state  the  name  of  the  child,  nor  did  he  allege  any 
facts  showing  his  fitness  or  his  wife's  unfitness  to  have 
her  custody.  The  answer  of  Elka  Gordan  admitted  the 
marriage,  but  denied  generally  all  other  allegations  of 
the  complaint,  including  of  course  the  existence  of  the 
child.  Neither  party  prayed  for  her  custody,  though 
the  complaint  contained  a  prayer  for  general  relief.  The 
court,  by  its  judgment  granting  the  divorce,  further  or- 
dered and  decreed:  ''That  the  custody  of  the  child  of 
said  marriage,  to  wit,  Leah  Gordan,  aged  two  years  old, 
be,  until  the  further  order  of  this  court,  placed  in  the 
charge  and  custody  of  the  grandmother,  Sarah  Patek, 
to  be  by  her  cared  for  and  sustained  at  the  expense  of 
plaintiff,  Bobert  Gordan,  in  the  city  and  coimty  of  San 
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Francisoo,  California,  and  shall  not  be  removed  thexe- 
from  until  further  order  of  this  courty  or  by  consent  of 
both  parties,  plaintiff  and  defendant" 

It  appears  from  the  evidence  that  this  provision  of 
the  decree  was  inserted  in  pursuance  of  an  agreement  of 
the  parties,  by  which  the  plaintiff  promised  to  pay  for  the 
support  of  the  child  the  sum  of  twenty-five  dollars  per 
month.  This  agreement  he  performed  punctually  up  to 
the  month  of  December,  1889,  when  he  refused  to  make 
any  further  payments.  In  January,  1890,  Sarah  Patek 
obtained  a  rule  from  the  superior  court  commanding  the 
plaintiff  to  show  cause  why  he  should  not  be  required  to 
pay  forty  dollars  per  month  for  the  support  of  the  child, 
and  on  the  25th  of  January,  1890,  upon  the  hearing  of 
the  rule,  an  order  was  made  in  the  action  of  Oordan  v. 
Oordan,  requiring  Bobert  Gordan  to  pay  to  Sarah  Patek, 
at  her  residence  in  San  Francisco,  the  sum  of  thirty  dol- 
lars per  month  for  the  support  of  said  child,  designated 
in  these  proceedings  as  Lina  or  Lena  Gordan.  This  or- 
der was  complied  with  up  to  January,  1891,  since  which 
time  the  plaintiff  has  refused  to  make  any  further  pay- 
ments. In  consequence  of  such  refusal,  several  proceed- 
ings have  been  instituted  against  him,  one  of  which  is 
reviewed  in  Ex  parte  Oordan,  92  Cal.  478.  After  the  de- 
cision in  that  case,  plaintiff  was  again,  in  February,  1892, 
cited  to  show  cause  why  he  should  not  be  punished  for 
contempt  of  court  in  refusing  to  obey  the  order  of  Jan- 
uary 26,  1890.  In  response  to  this  order  he  appeared  by 
counsel,  and  the  court,  after  a  full  hearing,  adjudged  him 
guilty  of  the  contempt  charged,  and  ordered  him  to  be 
imprisoned  in  the  county  jail  until  he  paid  the  amount 
due  and  unpaid  under  said  order  of  January  85,  1890. 
Upon  this  order,  a  warrant  was  issued,  under  which  the 
plaintiff  was  imprisoned  by  the  sheriff  of  Solano  County, 
and  thereupon  this  proceeding  was  instituted  for  the 
purpose  of  securing  his  discharge  from  custody. 

Four  objections  are  made  to  the  validity  of  the  ocnn* 
mitment :  1.  That  under  the  pleadings  in  Oordan  v.  Oor^ 
dan,  the  court  had  no  jurisdiction  to  award  the  custody  of 
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Leah  Oordan  to  Sarah  Patek;  2.  That  the  court  had  no 
jurisdiction  to  order  the  plaintiff  to  pay  money  to  Sarah 
Patek,  a  stranger  to  the  action;  3.  That  the  order  of 
January  26,  1890,  is  to  pay  money  for  the  support  of 
Lina  Gordan,  a  different  person  from  Leah  Gordan;  4. 
That  it  is  a  violation  of  the  constitution  to  enforce  this 
order  by  imprisonment 

As  to  the  first  point,  I  think  section  138  of  the  Civil 
Code  gave  the  court  jurisdiction  to  make  a  proper  order 
for  the  custody  of  the  child.  Its  jurisdiction  did  not 
depend  upon  specific  allegations  as  to  the  fitness  of  the 
respective  parties,  or  their  ability  or  willingness  to  care 
for  their  offspring,  nor  upon  a  specific  prayer  for  the 
custody.  The  pleadings  would  seem  to  indicate  that  one 
of  the  parties  was  oblivious  of  the  child's  existence,  and 
that  both  were  indifferent  as  to  what  should  become  of 
her;  but  this  did  not  prevent  the  court  from  taking  care 
of  her  interests.  On  the  contrary,  it  furnished  a  good 
ground  for  the  order  that  was  made.  If  or  is  it  any  objec- 
tion to  the  validity  of  the  order  that  there  were  no  pro- 
ceedings under  sections  1747  et  seq.  of  the  Code  of  Civil 
Procedure.  Those  sections  prescribe  the  proceedings 
for  the  appointment  of  guardians  generally,  and  afford 
one  means  of  acquiring  jurisdiction  to  dispose  of  the 
custody  of  minors,  but  they  are  not  exclusive.  In  ac- 
tions, for  divorce,  the  court  may  always  make  such 
orders  for  the  custody  and  maintenance  of  minor  chil- 
dren of  the  marriage  as  may  seem  to  be  necessary.  (Civ. 
Code,  sec  138.) 

2.  The  order  of  January  25,  1890,  was  not  a  judgment 
in  favor  of  a  stranger.  It  was  an  order  for  the  payment 
of  money  to  an  agent  or  officer  of  the  court,  charged  with 
the  duty  of  carrying  its  decret^  into  effect.  The  decision 
in  Sharon  v.  Sharon,  75  Cal.  38,  39,  has  no  application. 
The  power  to  compel  the  father  to  support  his  minor 
child  does  not  depend  wholly  upon  section  139  of  the 
Civil  Code.  Whether  he  is  with  or  without  fault  in  the 
matters  involved  in  the  divorce  suit,  it  is  primarily  his 
dutjy  to  support    his   minor   children.     (Civ.  Code,  sees,  j 
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196, 197.)  The  wife,  by  her  fault,  may  forfeit  her  own 
claim  to  be  supported  by  her  husband,  but  she  cannot 
forfeit  the  claims  of  their  children. 

3.  The  names  Lena  or  Lina  Gordan  and  Leah  Oordan 
are  not  the  same,  nor  are  they  idem  sonans,  but  it  hap- 
pens that  the  child  so  variously  designated  is  sufficiently 
identified  throughout  these  proceedings  by  other  terms 
of  description,  e.  g.,  the  sole  issue  of  the  marriage  of 
Robert  and  Elka  Gordan. 

4.  The  last  objection  is  the  most  serious  of  all,  and  if 
the  question  were  a  new  one,  I  should  hesitate  to  decide 
that  payment  in  this  case  can  be  enforced  by  imprison- 
ment, but  I  can  see  no  distinction  in  principle  between 
orders  for  the  payment  of  alimony  to  the  wife  and  orders 
to  pay  money  for  the  support  of  minor  children;  and  it 
is  settled  in  this  state  that  refusal  to  pay  alimony  is  a 
contempt  of  court  punishable  by  imprisonment,  or,  what 
is  the  same  thing  in  effect,  that  a  party  found  to  have 
the  ability  to  pay  may  be  imprisoned  until  he  obeys. 
(ExpartePerJcin8ASG9l.60iExparteCottrell,  69  Cal.  417.) 

I  see  nothing  unlawful  in  the  imprisonment  The 
writ  is  discharged,  and  the  prisoner  remanded. 


[Mo.  148G8.    DeiMLrtment  One.  — ^oly  S8,  18M.] 

THE  CITY  OF  SANTA  BARBARA,  RESPoroMrr,  •• 
A.  ELDRED,  Afpbllant. 

AcnoH  won  Tazm  —  Issua  ab  to  Lbqalitx  —  Tuxsnm  fbom   Pouci 

COUBT    TO    BUPBBIOB    COUBT — CONSTBUCTIOK    OF    CODB.  —  In    BB    BCtlOB 

broni^t  in  a  police  court  to  recover  taxes,  where  the  anawer  ralaea 
an  laaae  aa  to  the  legality  of  the  tax  ioaght  to  be  recovered,  It  ia  the 
duty  of  the  court  to  tranafer  the  action  to  the  auperlor  court  for  trial, 
under  the  proTislons  of  section  888  of  the  Code  of  ClTil  Procedure,  which 
applies  to  police  courts  as  well  aa  to  justices'  courts. 

Id.  —  YOTD     JUDGKBHT     OF     POLICB     COUBT  —  APPBI^LATB     JUBISDZCTIOB. — 

Where  the  Terifled  answer  in  such  action  discloses  facts  which  require  a 
transfer  of  the  cause  to  the  superior  court,  from  the  time  of  the  filing  of 
the  answer  the  police  court  Is  ousted  of  Its  jurisdiction  to  proceed  fur- 
ther upon  the  merits  presented  by  the  pleadings,  and  a  judgment  ren- 
dered therein  la  TOid.  and  the  superior  court  haa  no  appellate  jurladictloa 
to  try  the  case.  ^  , 
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Id.  —  OUOINAIi    JUBISDICnOK    OF     BUPUIOS    COUBT  —  Tbial     ov     Appsal 

upon  Ummm  —  Waitsb  ov  Ibbboulabitt.  —  The  superior  court  ha! 
original  juriadictioii  In  matters  InTolylng  the  legality  of  a  tax,  and  over 
an  action  to  recoTer  a  tax,  the  legality  of  which  is  put  in  issue;  and 
where  the  parties  proceed  to  trial  upon  the  merits  in  such  an  action  ap- 
pealed from  the  police  court  to  the  superior  court,  orer  which  the  superior 
court  has  no  appellate  Jurisdiction,  Its  original  Jurisdiction  is  not  alfected 
by  the  irregular  way  in  which  it  acquired  the  jurisdiction  over  the  par- 
ties, the  consent  of  the  parties  to  the  trial  upon  the  merits  being  a  waiver 
of  the  irregularity  of  procedure. 

Municipal  Taxation  —  Powbb  ov  Citt  Council  —  Chabtbb  or  Santa 
Babbaiu  —  Opbbation  op  Political  Codb.  —  The  act  of  the  legisla- 
ture of  liarch  10,  1874,  under  which  the  city  of  Santa  Barbara  was  In- 
corporated, proTlding  for  the  leyy  of  an  annual  tax,  not  exceeding  one 
per  cent,  for  the  payment  of  bonds  and  Interest  and  the  current  expenses 
of  the  city,  one  third  to  be  deroted  to  the  payment  of  the  interest  upon 
and  establish  a  sinking  fund  for  the  payment  of  the  bonds,  did  not  repeal 
section  4S71  of  the  Political  Code,  proTiding  that  the  direct  taxes  im- 
posed by  a  common  council  in  any  one  year  must  not  exceed  two  per 
cent  of  the  valuation  of  property  within  the  city,  but  merely  suspended 
its  operation  as  to  the  city  of  San  Barbara ;  and  the  act  of  March  10, 
1870,  amending  the  act  of  March  10,  1874,  so  as  to  provide  that  for 
the  payment  of  the  bonds  and  interest  thereon  an  annual  tax  should  be 
lefvled,  not  exceeding  one  fourth  of  one  per  cent,  repealed  the  portions  of 
the  act  of  March  10,  1874,  referring  to  the  levy  of  taxes  for  current  ex- 
penses of  the  city,  and  leaves  section  4871  of  the  Political  Code  as  the 
only  limitation  on  the  power  of  common  council  in  fixing  the  rate  of 
the  levy  of  the  tax  to  pay  the  current  expenses  of  the  city ;  and  a  levy 
by  the  council,  at  the  rate  of  $1.60,  upon  each  one  hundred  dollars  of 
taxable  property,  is  not  In  excess  of  Its  power. 

Id.  —  Statutobt  Constbuction  —  Spbcial  Statutb  —  Bzcnption  fbom 
Onnnbal  Law  —  BvpacT  op  Bbpbal.  —  A  special  provision  of  the 
legislature,  applicable  to  a  certain  city  only,  excepts  the  city  from  the 
effect  of  a  general  law  upon  the  same  subject,  to  the  same  extent  as 
though  It  were  a  part  of  the  general  law,  and  when  the  provision  crear 
big  the  exception  is  repealed,  the  operation  of  the  general  law  is  extended 
to  that  extent 

Naw  Tbial  —  Btatsmbnt  —  Amnndkbnt  —  Appbal  —  Powbb  or  Bupbbkb 
OouBT.  —  The  supreme  court  has  no  power  to  correct  a  statement  upon 
BMtlon  for  a  new  trial  upon  affidavits  showing  an  error  therein. 

Appkal  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County,  and  from  an  order  denying  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

B.  F.  Thomas,  for  Appellant 

Thomas  McNvlta,  for  Eespondent 
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Qabouttb,  J. — Action  brought  in  the  police  court  to 
recover  city  taxes  assessed  against  the  property  of  ap- 
pellant A  demurrer  to  the  complaint  was  overruled, 
whereupon  appellant  answered,  setting  forth,  among 
other  matters,  that  the  common  coimcil  had  no  power 
to  levy  the  tax,  that  the  same  was  illegal  and  void,  and 
asking  that  the  action  be  transferred  to  the  superior 
court  for  trial,  under  the  provisions  of  section  838  of  the 
Code  of  Civil  Procedure.  The  application  for  a  transfer 
was  denied,  and  the  court  proceeded  to  hear  the  cause 
upon  its  merits,  whereupon  judgment  was  rendered  for 
plaintiff  for  the  sum  demanded  and  costs.  Appellant 
took  an  appeal  to  the  superior  court  from  the  judgment 
on  questions  of  both  law  and  fact,  and  judgment  was 
again  rendered  in  favor  of  respondent  A  motion  for  a 
new  trial,  based  upon  a  statement  of  the  case,  was  de- 
nied, and  this  appeal  is  prosecuted  from  the  judgment 
and  order  denying  a  new  trial. 

If  the  answer  of  appellant,  filed  in  the  police  court, 
did  not  raise  an  issue  as  to  the  legality  of  the  tax  sought 
to  be  recovered,  it  follows  that  the  judgment  of  the  su- 
perior court  was  final,  and  this  appeal  should  be  dis- 
missed, but  upon  an  examination  of  the  pleadings,  it  is 
apparent  that  such  an  issue  is  presented.  In  the  case 
of  Santa  Cruz  v.  Santa  Cruz  R.  R.  Co.,  56  CaL  143,  it 
was  incidentally  said  that  there  was  no  provision  of  law 
authorizing  a  transfer  of  a  cause  from  a  police  court  to 
a  district  court,  but  we  cannot  subscribe  to  such  doctrine. 
Section  933  of  the  Code  of  Civil  Procedure  provides: 
''All  proceedings  in  civil  actions  in  police  courts  must, 
except  as  in  this  title  otherwise  provided,  be  conducted 
in  the  same  manner  as  civil  actions  in  justices'  courts." 
In  the  case  of  City  of  Santa  Barbara  v.  Steams,  51  CaL 
499,  the  transfer  of  a  cause  from  the  police  court  to  the 
district  court  was  expressly  approved  as  being  author- 
ized imder  the  foregoing  section  of  the  code,  and  there 
can  be  no  doubt  but  that  the  section  is  sufficiently  broad 
to  furnish  authority  for  such  a  course. 

The  verified  answer  of  appellant  having  disclosed  facts 
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which  required  a  transfer  of  the  cause  to  the  superior 
court,  from  the  time  of  the  filing  of  such  answer  the  po- 
lice court  was  ousted  of  its  jurisdiction  to  proceed  fur- 
ther upon  the  merits  presented  by  the  pleadings.  (People 
V.  Mier,  24  Cal.  61;  City  of  Santa  Barbara  v.  Steams,  51 
Cal.  499.)  Such  being  the  fact,  the  judgment  of  the  po- 
lice court  was  void,  and  if  it  possessed  sufficient  value  to 
entitle  it  to  the  dignity  of  an  attack,  could  have  been 
Buccessfully  assailed  by  defendant  in  various  ways.  But 
entirely  disregarding  the  action  of  the  lower  court  upon 
the  jurisdictional  question,  appellant  carried  the  case 
to  the  superior  court  by  appeal  upon  questions  of  both 
law  and  fact,  and  proceeded  to  trial  upon  the  merits. 
The  proper  procedure  certainly  would  have  been  for  the 
superior  court  to  have  set  aside  the  judgment,  and  or- 
dered the  police  court  to  remand  the  cause,  in  accordance 
with  section  838,  heretofore  cited.  Under  such  a  course, 
the  superior  court  would  have  obtained  jurisdiction  of 
the  cause  in  the  regular  and  orderly  way,  and  upon  the 
right  to  appeal  to  this  court,  there  could  be  no  question. 
The  police  court  had  no  jurisdiction  to  try  the  cause 
upon  the  merits,  and  it  necessarily  follows  that  the  su- 
perior court  had  no  appellate  jurisdiction  to  try  the  case 
at  alL  But  the  superior  court  had  original  jurisdiction 
of  the  subject-matter,  and  the  fact  that  the  case  gained 
ingress  to  it  by  way  other  than  the  front  door  in  no 
manner  affects  its  jurisdiction  to  hear  and  determine  the 
cause.  Having  jurisdiction  over  the  subject-matter,  the 
court  obtained  jurisdiction  over  the  parties,  when,  with- 
out objection,  they  proceeded  to  trial  upon  the  main  issue, 
and  then  its  jurisdiction  became  complete. 

The  course  adopted  was  a  serious  irregularity  in  pro- 
cedure, but  not  jurisdictional,  and  becomes  entirely  im- 
material when  we  consider  the  case,  as  we  shall  consider 
it,  from  the  standpoint  of  being  an  original  action 
brought  in  the  superior  court  If  the  appellate  juris- 
diction from  the  police  court,  and  the  original  jurisdic- 
tion upon  matters  involving  the  legality  of  a  tax,  etc.. 
tJ^ore    not    both    vested    in    the    superior    court,    then^^Jj|^Q[^ 
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course  pursued  in  Santa  Barbara  v.  Steams,  61  CaL  499, 
would  have  to  be  followed,  and  the  cause  sent  back  with 
instructions  to  remand  to  the  proper  court  But  the  sit- 
uation here  presented  is  entirely  different,  and  the  case 
is  clearly  before  us  upon  its  merits. 

In  Randolph  County  v.  Balls,  18  HL  29,  a  case  entirely 
similar  in  principle,  the  court  said:  '^The  circuit  court, 
then,  had  original  jurisdiction  of  the  subject-matter,  and 
the  parties,  by  voluntarily  appearing  and  consenting  to 
h  trial  between  them  upon  that  subject-matter,  waived 
all  objection  to  jurisdiction  of  the  parties.  The  suit 
stood,  so  far  as  the  jurisdiction  of  the  court  is  concerned, 
the  same  as  if  it  had  been  originally  commenced  in 
the  circuit  court  in  the  ordinary  way,  and  the  parties 
brought  in  by  the  service  of  process;  or  if  they  had  vol- 
untarily entered  their  appearance  without  any  previous 
proceedings,  and  without  objection  gone  to  trial.  In  the 
case  of  AUen  v.  Belcher,  3  Gilm.  594,  the  suit  was  com- 
menced before  a  probate  justice  of  the  peace,  and  ap- 
pealed to  the  circuit  court,  where  the  parties  appeared, 
and  the  cause  was  by  consent  tried;  and,  upon  error,  this 
court  held  that  it  was  immaterial  whether  the  probate 
justice  had  jurisdiction  of  the  subject-matter  of  the  suit, 
and  the  parties  having  consented  to  its  jurisdiction  of 
their   persons,  the  circuit  court  might   adjudicate   upon 

the  subject-matter  as   an  original  cause It  would 

be  trifling  with  courts,  and  the  rights  of  parties,  to 
permit  suitors,  after  voluntarily  appearing  and  going  to 
trial,  to  avail  themselves  of  objection  to  the  preliminary 
proceedings  by  which  the  cause  of  the  parties  were  in 
court.  These  are  dilatory  matters  which  they  may 
waive,  and  they  are  deemed  to  have  waived  them  by 
full  appearance  without  objection." 

It  is  contended  that  the  levy  of  taxes,  at  the  rate 
of  $1.50  upon  each  one  hundred  dollars  of  taxable 
property,  was  in  excess  of  the  power  of  the  oommon 
council  The  city  of  Santa  Barbara  was  incorporated 
under  an   act   of  the   legislature,   approved   Maioh   10, 
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1874;  the  following  sectioiis  of  which  act  read  as  fol- 
lows:— 

''Sec.  1.  The  territory  described  in  the  second  section 
of  the  act,  and  the  inhabitants  thereof,  are  hereby  de- 
clared to  be  a  municipal  corporation  under  the  Political 
Code  of  this  state.'' 

''Sec.  10.  To  provide  for  the  payment  of  the  said 
bonds  and  the  interest  thereon,  and  the  current  ex- 
penses of  the  said  city,  an  annual  tax  shall  be  assessed, 
and  levied,  and  collected,  not  exceeding  one  per  cent; 
and  one  third  of  the  money  resulting  from  the  said  tax 
shall  be  devoted  to  the  payment  of  the  annual  interest 
of  the  said  bonds,  and  constitute  a  sinking  fund  for  their 
redemption." 

An  amendatory  act  to  the  foregoing  charter  was  ap- 
proved March  15,  1876;  of  which  act  section  3  is  as  fol- 
lows:— 

"Sec  8.  Section  10  of  said  act  is  hereby  amended  so 
as  to  read  as  follows:  Section  10.  To  provide  for  the 
payment  of  said  bonds,  and  the  interest  thereon,  an 
annual  tax  shall  be  assessed  and  collected,  not  exceeding 
one  fourth  of  one  per  cent,  and  the  money  resulting 
from  the  said  tax  shall  be  devoted  to  the  payment  of  the 
interest  of  the  said  bonds  and  constitute  a  sinking  fund 
for  their  redemption." 

Under  the  general  law  of  the  state  pertaining  to  muni- 
cipal corporations,  which  took  effect  January  1,  1873,  we 
find  section  4371  of  the  Political  Code,  which  reads: 
"The  direct  taxes  imposed  by  a  common  coimcil  in  any 
one  year  must  not  exceed  two  per  centum  of  the  valu- 
ation of  property  within  the  city."  Also  section  4408, 
referring  to  the  powers  of  the  common  council,  subdi- 
vision 9,  "to  levy  and  collect  taxes." 

With  this  legislation  before  us,  it  is  apparent  what  the 
power  of  the  common  council  was  as  to  the  levy  of 
taxes  at  the  time  the  levy  h^re  involved  was  ordered. 
The  general  power  to  levy  and  collect  taxes  is  expressly 
granted  to  respondent  by  said  section  4408;  and  in  the 
absence  of  section  10  of  the  act  of  1874,  the  limitation  of 
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the  power  of  the  common  council  in  fixing  the  rate  of  the 
levy  would  be  found  in  section  4371  of  the  Political  Code, 
already  quoted.  But  section  10  of  this  act  declares  a 
different  limitation,  and  must  control  and  supersede  the 
general  law  as  far  as  respondent's  interests  are  involved. 
Section  3  of  the  act  of  1876  makes  a  most  material 
amendment  to  section  10,  and  as  section  10  stands 
amended,  it  results  in  the  repeal  of  all  those  portions 
of  the  original  section  referring  to  the  levy  of  a  tax  for 
current  expenses  of  the  city  government,  and  leaves  the 
limitation  upon  the  power  of  the  coimcil,  with  reference 
only  to  the  tax  to  be  levied  and  collected  to  pay  interest 
upon  and  establish  a  sinking  fund  for  the  payment  of 
certain  bonds.  If  appellant's  contention  were  true,  that 
section  10  of  the  act  of  1874  repealed  section  4371  of 
the  Political  Code,  then  the  repeal  of  the  material  por- 
tions of  section  10  by  the  act  of  1876  left  the  power  of 
the  council  to  levy  a  direct  tax  entirely  without  statutory 
control  or  limitation  of  any  kind,  and  the  validity  of  the 
levy  here  involved  would  necessarily  withstand  attack. 
But  section  10  did  not  repeal  the  general  law  upon  the 
subject  It  is  plain  that  a  special  act  of  the  legislature, 
pertaining  to  one  city,  cannot  repeal  a  general  law  per- 
taining to  all  cities.  ITeither  can  it  properly  be  said 
to  be  in  full  effect  as  to  other  cities  and  repealed  as  to 
respondent  The  effect  of  the  enactment  of  section  10 
was  simply  to  suspend  the  operation  of  the  general  pro- 
vision of  law  as  to  respondent,  and  when  section  10  was 
repealed,  the  suspension  no  longer  existed,  and  respond- 
ent came,  under  the  operation  of  the  general  law.  Again, 
it  may  be  said,  the  special  provision  excepted  respond- 
ent from  the  effect  of  the  general  law,  to  the  same  extent 
as  though  it  were  a  part  of  the  general  law,  and  when 
the  provision  creating  the  exception  was  repealed,  the 
operation  of  the  general  law  was  extended  to  that  extent 
(See  Smith  v.  Hoyt,  14  Wis.  252;  Heinssen  v.  State  of 
Colorado,  14  Col.  228.)  We  conclude  that  section  4371 
of  the  Political  Code  is  in  full  force  and  effect  as  io 
respondent 
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Appellant  makes  many  objectionB  to  tbe  rulings  of 
the  court  upon  the  admissibility  of  evidence,  but  owing 
to  the  fact  that  the  cause  must  be  returned  to  the  lower 
eourt  for  a  new  trial,  and  those  matters  may  not  again 
arise,  we  refrain  from  reviewing  the  assignments  based 
upon  such  rulings. 

The  complaint  alleges  that  the  rate  of  the  levy  made 
by  the  council  was  $1.50  upon  each  one  hundred  dollars 
of  taxable  property^  and  by  calcidation  it  is  demonstrated 
that  the  amount  of  the  tax  for  which  suit  is  brought  was 
computed  at  such  rate.  The  ordinance  of  respondent, 
found  in  the  record,  shows  that  the  levy  for  taxes  was 
made  upon  the  basis  of  $1.40  per  each  one  hundred  dol- 
lars of  taxable  property.  A  fatal  variance  is  thus  created 
between  the  pleading  and  the  proof.  Respondent,  since 
the  argument  of  the  cause  in  this  court,  has  presented 
affidavits  asking  us  to  correct  the  statement  upon  motion 
for  a  new  trial,  by  amending  the  copy  of  the  ordinance 
set  out  therein,  so  that  it  shall  conform  to  the  allegations 
of  the  complaint  We  have  no  power  to  adopt  such  a 
course,  as  has  been  fully  decided  in  Hyde  v.  Boyle,  86 
Cal.  862,  and  In  re  Oates,  90  Cal.  257. 

Let  the  judgment  and  order  be  reversed,  and  the 
remanded  for  a  new  triaL 

FatisBSOv^  J.y  and  Haf^^voh^  J^  eaaeam/ 
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[No.  14642.     Department  Two.  — July  28,  1892.] 

JOHN  E.  HIGH,  Appellant,  v.  THE  BANK  OF  COM- 
MERCE, ETC.,  Respondent. 

PBOCBIDIlfOS    SUPPLBJCairTABT    TO    BZBCDTION  —  OBIUU   AaTHOUKIMQ    JUDO- 

MSNT  Cbbditob  TO  BuM  —  CONSTITUTIONAL  LAW.  —  Section  720  of  the 
Code  of  Clyil  Procedure,  providing  that  the  Judge  may,  by  order,  author- 
Ice  a  judgment  creditor  to  Institute  and  maintain  an  action  against  an 
alleged  debtor  of  the  Judgment  debtor*  is  not  unconstitutional,  on  the 
alleged  ground  that  the  Judgment  debtor  has  under  it  no  notice  of  the 
supplementary  proceeding  after  Judgment  affecting  his  rights  of  prop- 
erty, or  that  his  debtor  may  be  compelled  to  pay  the  debt  twlee. 
lA.  —  Action  aoainst  Gabnishsi  —  Plbadino  —  Judomint  —  Omn  Av- 
THOBiziNG  Suit.  —  Allegations  in  a  complaint  against  a  garnishee,  la 
an  action  by  a  Judgment  creditor,  authorized  in  procedlngs  supplemen- 
tary to  execution  against  the  Judgment  debtor,  that  the  assignor  of  the 
plaintiff  '*recoyered  a  Judgment*'  In  the  superior  court,  **whleh  judg- 
ment was  duly  entered,"  etc,  and  that  the  order  authorising  the  salt 
was  **duly  made,*'  are  sufficient  as  against  a  general  demurrer. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County. 

The  facts  are  stated  in  the  opinion. 

2?.  L.  Withington,  for  Appellant 

Lace  &  McDonald,  for  Respondent 

Foote,  C. — The  plaintiflf  became  the  assignee  of  a 
judgment  obteined  bj  one  Keturah  White  against  N .  k. 
Comstock  aud  Carl  Trotsche  and  W.  E.  Highr  He 
brought  this  action  against  the  defendant  here,  as  gar- 
nishee of  Comstock  and  Trotsche,  in  proceedings  sup- 
plemental to  execution,  under  the  provisions  of  the  Code 
of  Civil  Procedure  contained  in  sections  716  to  720,  in- 
clusive. 

A  demurrer  to  the  complaint  was  filed  by  the  defend- 
ant, to  the  effect  that  the  pleading  in  question  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained,  and  plaintiff  declining  to 
amend  the  complaint,  judgment  was  rendered  for  the 
defendant,  from  which  the  plaintiff  prosecutes  this  ap- 
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The  first  contention  of  the  respondent  which  we  will 
notice  is  that  in  which  he  asserts  that  section  720  of 
the  Code  of  Civil  Procedure  is  unconstitutional.  He 
bases  this  view  of  the  matter  upon  a  decision  of  the  ap- 
pellate court  in  Bryant  v.  Bank  of  California,  8  Pac.  Rep. 
644,  where  it  is  said  by  Mr.  Justice  Myrick:  "Inasmuch 
as  no  notice  to  the  judgment  debter  of  the  proceeding 
authorized  by  section  720  of  the  Code  of  Civil  Procedure 
18  provided  for,  we  are  of  opinion  that  that  section  which 
purports  to  authorize  the  judge,  by  order,  to  permit  the 
judgment  creditor  to  institute  and  maintain  an  action 
against  the  alleged  debtor  of  the  judgment  debtor,  is 
unconstitutional  and  void.  This  not  only  for  the  pro- 
tection of  the  rights  of  the  judgment  debtor,  but  also  for 
the  protection  of  those  of  his  alleged  debtor,  who  might 
otherwise  be  compelled  to  pay  twice." 

It  has  been  held  in  Hexter  v.  Clifford,  5  Col.  168,  in 
reference  to  a  statute  similar  to  that  of  California,  that 
no  such  notice  is  required;  and  this  seems  to  be  the 
view  entertained  in  New  York  with  reference  to  the 
qualification  that  notice  may  be  given  in  the  discretion 
of  the  judge.     (4  Wait's  Practice,  131.) 

Jurisdiction  having  been  once  acquired  over  the  judg- 
ment debtor  in  the  original  action,  that  action  is  still 
pending  until  the  judgment  is  satisfied.  Proceedings  to 
compel  the  application  of  money  or  property  in  the 
hands  of  other  parties  to  the  satisfaction  of  the  judgment 
are  proceedings  in  that  action.  (4  Wait's  Practice,  b, 
p.  128.) 

So  far  as  the  judgment  debtor  is  concerned,  he  cannot 
complain;  he  is  a  party  to  the  judgment,  and  is  fully 
aware  of  ihe  legal  effect  of  it,  viz.,  that  what  his  debtors 
owe  him  can  be  applied,  by  proper  proceedings  in  the 
action  which  is  still  pending,  to  the  satisfaction  of  his 
judgment  debts;  and  due  process  of  law  has  been  had  to 
make  him  aware  of  that  fact.  If,  then,  anjrthing  is  due 
from  his  debtor,  he  is  not  injured  if  it  is  so  applied.  If 
nothing  is  due  him  from  such  debtor,  then  the  matter  i» 
of  no  concern  to  him. 
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The  debtor  of  the  judgment  debtor  is  not  to  be  per- 
mitted to  say  that  he  cannot  protect  himself  against  pay- 
ing the  debt  twice,  first  to  the  creditor  of  the  judgment 
debtor  in  this  proceeding,  and  then  to  the  judgment 
debtor  who  has  no  notice  of  the  proceeding;  the  reason 
for  this  being  that  the  debtor  of  the  judgment  debtor  is 
not  without  a  remedy  to  prevent  this  result  in  the  pro- 
ceeding itself,  in  that  all  he  is  required  to  do  to  accom- 
plish that  result  is,  that  he  suggest  that  his  creditor,  the 
judgment  debtor,  be  made  a  party  to  the  proceeding; 
and  since  he  can  protect  himself,  it  is  idle  to  say  he  may 
be  compelled  to  pay  his  debt  twice. 

The  statute  in  question  must  be  held  to  contemplate 
this,  and  not  that  any  such  thing  could  be  accomplished 
as  that  the  debtor  of  a  judgment  debtor  might,  under  its 
provisions,  be  made  to  pay  a  debt  twice.  We  therefore 
see  no  force  in  the  suggestion  that  the  statute  is  uncon- 
stitutional, in  that  the  judgment  debtor  has  under  it  no 
notice  of  the  supplementary  proceeding  after  judgment 
affecting  his  rights  of  property.  And  the  contention  ih 
equally  without  force  that  such  has  been  the  decision 
binding  on  the  appellate  court  in  Bryant  v.  Bank  of  Cali- 
fomia,  8  Pac.  Kep.  644. 

In  Collins  v.  Angell,  72  CaL  513,  Mr.  Justice  McFar- 
land,  speaking  for  the  court,  virtually  declares  that  no 
constitutional  question  was  decided  in  the  case  first  men- 
tioned. And  it  appears  from  7  Pac.  Rep.  131,  where 
the  case  on  which  the  respondent  relies  was  first  deter- 
mined in  Department,  and  in  8  Pac.  Rep.  644,  where  the 
same  case  was  heard  in  Bank,  that  at  the  most  only 
three  of  the  judges  took  the  view  contended  for  by 
i*espondent. 

But  the  respondent  contends  further  that  the  com- 
plaint does  not  show  that  the  judgment  made  the  basis 
for  this  proceeding  is  valid.  And  that  it  is  not  shown 
by  that  pleading  that  a  valid  order  was  made  authoriz- 
ing the  proceeding  to  be  commenced. 

The  allegation  in  question  relative  to  the  judgment 
is:  ''That  upon  the  second  day  of  March,  1891,  Keturah 
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White  recovered  a  judgment  in  this  superior  court  •  •  •  • 
which  judgment  was  duly  entered/'  etc. 

The  respondent  says  that  this  is  not  a  sufficient  state- 
ment to  show  that  the  judgment  "was  duly  given." 

In  McCutcheon  v.  Weston,  65  Cal.  39,  it  was  held  that  an 
averment  that  a  judgment  was  "recovered,  entered,  and 
docketed"  was  sufficient 

As  this  docketing  is  only  to  fix  a  lien  of  the  judgment 
already  entered  in  the  judgment-book  on  the  real  prop- 
erty of  the  debtor  (Code  Civ.  Proc.,  sec.  671),  we  do  not 
think  it  essential  to  aver  such  docketing  to  show  that 
the  judgment  was  "duly  given,"  if  it  is  already  averred 
that  it  was  "recovered"  and  "entered." 

As  to  the  insufficiency  of  the  averments  with  reference 
to  the  order  authorizing  suit,  it  seems  that  as  against  a 
general  demurrer  the  allegation  that  it  was  "duly  made" 
is  sufficient,  even  if  the  specific  facts  set  out  are  defect- 
ive, which  we  do  not  decide.  {Dore  v.  Thomburgh,  90 
CaL  66;  BuU  v.  Houghton,  66  Cal.  422.) 

We  therefore  conclude  that  the  demurrer  was  improp- 
erly sustained,  and  that  the  judgment  appealed  from 
should  be  reversed,  and  so  advise. 

Vanolixf^  C.  and  Bblohxb^  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  appealed  from  is  reversed 

MoFaBUUTD^  J.y  Db  HaYXIT,  J.,  SsASPSTSDr^  J. 
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[No.  14708.     Department  Two.  — Jalj  28,  1802.] 

JOHN  EEBMAN,  Rbspondbnt,  v  THE  SAN  GABRIEL 
VALLEY  LAND  AND  WATER  COMPANY,  Ap- 
pellant. 

Unbjbcobdbo  Bdildxnq  Contbact  —  Action  fob  Rbasonabls  Yalvm  ov 
WOBK  AND  Matebials.  —  An  action  may  be  maintained  for  the  reaaon- 
able  value  of  work  done  and  materlale  f  urnlBhed  In  tbe  erection  of  a  build- 
ing, although  the  value  of  the  labor  and  materials  ezceedf  one  thouaand 
dollars;  and  It  Is  no  defense  to  such  an  action,  either  that  the  Implied 
contract  for  reasonable  value  was  not  recorded,  or  that  the  work  and 
materials  were  done  and  furnished  In  pursuance  of  a  written  contract 
which  was  not  filed  for  record  In  accordance  with  the  statuta. 

Id.  —  Rbcobd  of  Ikflibd  Contbact  —  CoNSTBacrioM  of  Coob.  — The 
code  does  not  provide  for  recording  an  Implied  contract  which  Is  not 
complete  until  the  labor  Is  done  and  materials  furnished,  and  could  not 
be  recorded  before  the  commencement  of  the  work.  The  statute  only 
applies  to  express  contracts  stating  obligations  thereafter  to  be  per- 
formed. 

Id.  —  Invalidity  of  Unbbcobdbo  Wbittbn  Contbact  —  Bvidbncb  of 
Rbabonablb  Valub.  —  A  written  contract  for  the  erection  of  a  build- 
ing for  a  price  exceeding  one  thousand  dollars.  If  not  recorded.  Is  wholly 
void  for  all  purposes,  and  le  not  competent  evidence  of  the  value  of  tbe 
labor  done  and  materials  furnished  In  the  erection  of  the  building.  In  an 
action  to  recover  their  reasonable  value. 

Id.  —  Findings  —  Wobs  and  Labob  undbb  Invalid  Contbact. -^  In  aa 
action  for  the  reasonable  value  of  labor  done  and  materials  furnished  In 
the  erection  of  a  building,  where  the  defendant  alleges  that  the  work 
done  and  materials  furnished  were  In  pursuance  of  a  written  contract,  a 
finding  by  the  court  that  the  alleged  contract  never  had  been  recorded, 
and  was  therefore  wholly  void,  Is  equivalent  to  a  finding  that  there  was 
no  written  contract,  and  that  no  labor  was  done  or  materials  furnished 
under  It ;  and  It  Is  Immaterial  whether  the  work  and  materials  were  or 
were  not  In  accordance  with  the  terms  of  the  unrecorded  written  con- 
tract 

Id. COUNTBBCLAIM    FOB    DAMAQBS    FOB    BBEACH    OF    INVALID    CONTBACT  — 

Findings.  —  In  such  action,  where  the  answer  pleaded  damages  as  a 
counterclaim,  because  of  the  failure  of  the  plaintiff  to  complete  the  build- 
ing on  the  date  stipulated  In  the  written  contract,  and  a  cross-complaint 
filed  by  the  defendant  also  claimed  damages  for  such  delinquency,  a 
finding  by  the  court  that  the  written  contract  relied  upon  by  the  de- 
fendant, upon  the  breach  of  which  such  damages  depended,  was  voM 
for  want  of  filing  In  the  recorder's  ofllce,  disposes  of  the  isues  thus 
raised. 

Appeal  from  a  judgment  of  the  Superior  Oourt  of  Loi 
Angeles  County. 

The  facts  are  stated  in  the  opinioiL  -^ 
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A.  H.  Judsan,  and  M.  C.  Hester,  for  Appellant 
/.  T.  HoMX,  and  John  Haynes,  for  Eespondent 

Vanoubf,  0. — This  is  an  appeal  by  defendant  from 
a  judgment  of  $8^263.24  against  it  for  a  balance  found 
to  be  due  the  plaintiff  for  work  and  labor  and  mate- 
rials furnished  in  building  a  hotels  a  laundry,  a  gas- 
house,  and  for  repairing  the  hotel.  The  appeal  is  upon 
the  judgment  roll  containing  a  bill  of  exceptions,  rais- 
ing questions  of  law  and  fact. 

A  distinct  written  contract  was  signed  and  delivered 
by  the  parties  for  the  construction  of  each  of  the  build- 
ings above  mentioned,  and  for  the  repairing  of  the  hotel, 
before  the  work  was  commenced.  The  contract  price 
for  furnishing  materials  and  building  the  hotel  was 
$48,000 ;  for  tiie  laundry  it  was  $1,100 ;  for  the  gas-house 
it  was  $484;  and  for  repairing  the  hotel  it  was  $595. 
None  of  these  contracts  was  ever  filed  or  recorded  in  the 
office  of  the  county  recorder  of  the  county  in  which  the 
buildings  are  situated.  They  were  made  at  different 
times,  the  contract  for  the  hotel  being  first  in  order  of 
time. 

The  complaint  consists  of  five  counts:  1.  To  recover 
the  reasonable  value  of  the  labor  and  material  in  build- 
ing the  hotel,  alleged  to  be  $53,602.76,  less  $47,000  paid 
thereon;  2.  To  recover  the  reasonable  value  of  labor 
and  materials  in  building  the  laundry,  alleged  to  be 
$1,100,  less  $863.50  paid;  3.  A  special  count  upon  the 
written  contract  for  building  the  hotel,  to  recover  a  bal- 
ance of  $1,900  alleged  to  be  unpaid ;  4.  A  special  count 
upon  the  gas-house  contract,  to  recover  a  balance  of 
$104.06,  alleged  to  be  due  and  unpaid;  and  5.  A  special 
count  upon  the  written  contract  for  repairing  the  hotel, 
to  recover  an  alleged  balance  of  $127.95.  The  prayer 
of  the  complaint  is,  that  plaintiff  recover  the  sum  of 
these  several  balances,  with  interest  The  complaint  is 
not  verified. 

The  answer  of  defendant,— ^-1.     Denies  each  and  every 
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allegation  in  the  complaint ;    2.     Alleges  pa jment  in  full; 
3.     Alleges,  in  answer  to  the  first  count,  that  all  the  labor 
done   and   materials   furnished  for  the   hotel  were  done 
and  furnished   under  and   in  pursuance  of  the   written 
contract,  and  that  defendant  has  fully  performed  its  part 
of  said  contract;    4.     Alleges,  in  answer  to  the  second 
count,  that  the  labor  and  materials  done  and  furnished 
for  the  laundry  were  done  and  furnished  under  a  writr 
ten  contract,  which   defendant  had   fully  performed   on 
its  part ;    5«     In  further  answer  to  the  third  count,  allege^ 
that  by  the  contract  therein  mentioned,  the  plaintiff  was 
required  to  complete  the  hotel  by  the  eighth  day  of  De- 
cember, 1887,  but  failed  to  complete  it  until  April,  1888, 
by  reason  whereof  defendant  sustained  damages  in   the 
sum  of  six  thousand  dollars,  which  is  pleaded  as  a  coun- 
terclaim;    6.     In  answer  to  the  fourth  and  fifth  counts^ 
alleges   full   performance   of  the   contracts   therein   men- 
tioned on  its  part;  and  7.     Alleges,  in  answer  to  the  en- 
tire  complaint,    a   settlement   of   all   matters   mentioned 
therein,  and  payment  in  full  of  the  balance  agreed  upon 
in    the    settlement,    which    payment    was    accepted    by 
plaintiff  in  full  satisfaction  of  all  claims  against  defend- 
ant on   account   of   all  matlers  mentioned   in  the   com- 
plaint 

The  defendant  also  filed  an  unverified  cross-oomplaint^ 
claiming  damages  for  non-performance  of  the  written 
contract  for  the  building  of  the  hotel  within  the  time 
limited  by,  or  in  accordance  with,  the  specifications  of 
that  contract,  which  cross-complaint  was  answered  by  a 
general  denial  thereof. 

The  court  found  for  the  plaintiff  upon  all  the  issues, 
except  those  arising  upon  the  third  count  of  the  com- 
plaint, as  to  which  it  found  that  the  hotel  contract,  upon 
which  that  count  was  based,  had  not  been  filed  in  the  re- 
corder's office,  and  was  therefore  void. 

1.  Counsel  for  appellant  contend  that  the  first  count 
of  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  because  it  does  not  show  that  the 
implied  contract,  upon  which  it  rests,  was  filed  in  the  re- 
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oorder's  office  in  accordanoe  with  section  1183  of  the  Code 
of  Civil  ProcednTOy  although  it  appears  that  the  amount 
agreed  to  be  paid  thereunder  exceeds  one  thousand  dol- 
lars. 

But  the  first  count  does  not  show  that  any  particular 
amount  was  agreed  to  be  paid  for  the  labor  and  materials 
expended  in  building  the  hotel;  but  only  that  such  labor 
and  materials  "were  reasonably  worth  $53,602.76."  Nor 
does  the  code  provide  for  recording  an  implied  contract, 
even  conceding  that  it  would  be  possible  and  practicable 
to  record  such  a  contract. 

But  the  real  question  intended  to  be  presented  under 
this  head  is  expresed  by  counsel  for  appellant  as  follows: 
"Can  parties  who  have  failed  to  put  their  contract  in 
writing  avoid  the  force  and  penalty  of  the  statute  by 
suing  on  a  quantum  meruit  or  quantum  valebatf" 

Of  course,  no  party  can  evade  the  force  or  penalty  of 
the  statute.  Counsel's  question,  however,  assumes  that 
the  statute  applies  to  implied  contracts,  and  that  the 
penalty  is  incurred  by  a  failure  to  record  an  implied  con- 
tract, and  thus  evades  the  only  question  in  dispute,  viz.: 
What  are  the  force  and  the  penalty  of  the  statute  ? 

The  statute  literally  applies  only  to  express  contracts 
stating  the  mutual  obligations  of  the  parties  thereto, 
thereafter  to  be  performed;  and  requires  such  contracts 
to  be  reduced  to  writing,  and  filed  in  the  recorder's  office 
'T)efore  the  work  is  commenced."  Yet  no  implied  con- 
tract for  labor  or  materials  is  complete  until  after  the 
labor  is  done  or  the  materials  furnished  at  the  request 
of  the  owner  of  the  contemplated  structure.  Neither  the 
mere  request  of  such  owner  for  the  performance  of  labor, 
or  the  furnishing  of  materials,  nor  the  mere  performance 
of  labor,  or  the  furnishing  of  materials  without  such  re- 
quest, express  or  implied,  constitutes  a  complete  contract 
by  implication.  An  implied  contract  arises  only  from 
the  request  of  one  party  and  performance  by  the  other, 
though  the  request  is  often  inferred  from  the  circum- 
stances attending  the  performance.  Tt  follows  that  the 
l^slature  could   not   have   intended   to   require^  implied 
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contractB  for  labor  and  materiala  to  be  written  and  re- 
corded before  the  oommenoement  of  the  work. 

Nor  does  the  statute  expressly,  or  by  necessary  impli- 
cation,  prohibit  an  action  upon  such  implied  contractSi  to 
recover  the  value  of  the  labor  or  materials,  though  sueh 
value  may  exceed  one  thousand  dollars.  (See  Kiessig  v. 
AlUpaugh,  91  Cal.  234.)  On  the  contrary,  section  1197  of 
the  chapter  on  liens  seems  to  except  sueh  contracts  from 
the  penalty  of  a  failure  to  record. 

^'Sec  1197.  Nothing  contained  in  this  chapter  shall 
be  construed  to  impair  or  affect  the  right  of  any  person 
to  whom  any  debt  may  be  due  for  work  done  or  mate- 
rials furnished  to  maintain  a  personal  action  to  recover 
such  debt  against  the  person  liable  therefor." 

In  Holland  v.  Wilson,  76  Cal.  434,  the  complaint  was 
similar  to  the  first  count  of  the  complaint  in  this  action; 
and  the  answer  thereto  alleged  as  a  defense  "that  the 
work  and  materials  were  done  and  furnished  in  pursu- 
ance of  a  written  agreement,  executed,  by  the  defendant 
and  the  plaintiff  ....  before  the  work  was  commenced." 
The  plaintiff  demurred  to  this  answer,  on  the  ground 
that  the  written  contract  was  void  because  it  did  not  ap- 
pear to  have  been  recorded,  as  required  by  section  1188 
of  the  Code  of  Civil  Procedure.  The  lower  court  sus- 
tained the  demurrer,  and  gave  judgment  for  plaintiff  on 
the  implied  contract,  and  this  court  affirmed  the  judg- 
ment, on  the  ground  that  the  written  contract  was  void 
because  not  recorded.  Yet  on  the  theory  of  counsel  for 
appellant  in  this  action,  the  answer  to  which  the  demur- 
rer was  sustained  was  a  perfect  defense  to  that  action, 
though  the  written  contract  pleaded  had  not  been  re- 
corded. If  the  theory  of  the  appellant  here  is  correct, 
the  demurrer  to  the  answer  in  the  case  cited  should 
have  been  overruled,  and  the  plaintiff  therein  should 
not  have  been  permitted,  as  he  was,  to  "avoid  the  force 
and  penalty  of  the  statute,  by  suing  upon  a  quantum 
valebat  count."  (See  dictum  in  Palmer  v.  White,  70  CaL 
220.) 

2.  The  second  count  is  like  the  first,  and  ia  objected 
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to  upon  the  same  grounds,  and  therefore  needs  no  addi- 
tional consideration. 

3.  It  is  claimed  for  appellant  that  the  third  count, 
which  is  a  special  count  upon  the  written  contract,  does 
not  state  a  cause  of  action,  because  that  contract  was  not 
recorded.  But  the  trial  court  sustained  this  pointy  and 
plaintiff  recovered  nothing  upon  that  count,  and  claims 
nothing  upon  it  here. 

4.  Counsel  for  appellant  contend,  that,  conceding  the 
hotel  contract  to  be  void  because  not  recorded,  neverthe- 
less it  should  have  been  received  as  conclusive  evidence 
of  the  value  of  the  labor  done  and  materials  furnished 
by  plaintiff  in  the  building  of  the  hotel;  and  therefore 
that  the  evidence  did  not  justify  the  court  in  finding,  as 
it  did,  that  the  reasonable  value  of  such  labor  and  ma- 
terials was  greater  than  the  price  stated  in  that  con- 
traet 

This  means  that  the  written  contract,  though  not  re- 
corded, is  not  entirely  void,  but  obligatory  upon  the 
parties  in  at  least  one  important  respect 

I  think  this  point  cannot  be  maintained.  The  ques- 
tion involved  relates  merely  to  the  construction  of  sec- 
tion 1183  of  the  Code  of  Civil  Procedure,  and  has  been 
expressly  and  specifically  decided  by  this  court  adversely 
to, the  contention  of  appellant  (Kellogg  v.  Howes,  81 
CaL  170;  Schallert-Oanahl  X.  Co.  v.  Neal,  90  Gal.  214; 
Willamette  8.  M.  Co.  v.  Los  Angeles  College  Co.,  94  Cal. 
229;  Eolland  v.  Wilson,  76  CaL  434.) 

In  Willamette  8.  M.  Co.  v.  Los  Angeles  College  Co.,  94 
Cal.  229,  it  is  said  that  the  effect  of  failing  to  record 
a  building  contract  ^'was  to  render  the  contract  'wholly 
void'  for  all  purposes.  It  cannot  be  the  basis  of  a  re« 
covery  by  the  contractor  against  the  owner,  nor  can  it 
be  looked  to  for  the  purpose  of  determining  the  amount 
for  which  the  owner  is  liable,  or  when  any  payment  is 

to  be  made If  the  contract  is  'wholly  void,'  there 

is  neither  a  'contract'  nor  an  'original  contractor.' 
....  Inasmuch  as  by  a  failure  to  file  the  contract  in 
the  zeoorder's  office  it  became  wholly  void,  it  waa,  not 
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available  as  a  defense  for  any  purpose,  either  to  deter- 
mine the  amount  of  the  contract  price,  or  to  limit  the 
liability  of  the  appellant,  or  as  a  foundation  of  a  right  to 
complete  the  building  according  to  its  terms."  And  all 
this  seems  to  be  fairly  deducible  from  the  other  cases 
above  cited. 

But  even  conceding  that  the  void  contract  is  merely 
competent  evidence,  tending  to  prove  the  value  of  the 
labor  and  materials,  but  not  conclusive,  its  effect  was 
only  tf>  create  a  conflict  with  other  evidence  tending  to 
support  the  finding  in  question,  and  quite  sufficient  to 
justify  it,  by  the  rule  here  applicable. 

5.  The  point  that  there  is  no  finding  upon  the  issue 
as  to  whether  the  labor  was  done  and  the  materials  fur- 
nished under  and  in  pursuance  of  the  alleged  written 
contract  is  not  well  taken.  The  finding  that  the  alleged 
contract — ^the  only  contract  relied  upon  by  defendant 
— never  had  been  recorded,  and  was  therefore  wholly 
void,  is  equivalent  to  a  finding  that  there  was  no  written 
contract;  from  which  it  necessarily  follows  that  no  labor 
or  materials  could  have  been  done  or  furnished  under 
such  contract,  and  that  no  defense  to  this  action  can  be 
based  upon  it  This  conclusion  is  not  affected  by  the 
facts  that  a  writing,  corresponding  in  form  to  the  alleged 
contract,  had  been  signed  and  delivered  by  the  parties, 
and  that  the  labor  may  have  been  done  and  materials 
furnished  in  accordance  with  the  terms  of  that  paper. 
But  in  this  connection,  it  is  to  be  observed  that  if  de- 
fendant's cross-complaint  is  true,  the  labor  was  not  done 
according  to  that  contract. 

6.  The  evidence  is  sufficient  to  justify  the  seventh  find- 
ing,  to  the  effect  that  the  parties  had  no  settlement  of 
any  of  the  matters  mentioned  in  the  complaint,  and  that 
plaintiff  did  not  receive  any  sum  or  sums  of  money  paid 
him,  in  full  satisfaction  of  any  of  his  demands. 

7.  The  issues  arising  upon  defendant's  counterclaim 
and  cross-complaint  are  completely  disposed  of  by  the 
finding  that  the  alleged  written  contract,  upon  breaches 
of  which  they  solely  depend,  was  void  because  not  filed 
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in  the  recorder's  office.  (Holland  ▼.  Wilaon,  76  Cal.  484.) 
BesideSy  the  court  did  find  that  the  delay  in  complet- 
ing the  work,  complained  of  in  the  cross-complaint^ 
was  not  attributable  to  any  default  of  the  plaintiff. 

Other  points  are  made  by  appellant,  but  those  of  them 
to  which  an  answer  may  not  be  f oimd  under  the  forego- 
ing heads  require  no  special  consideration. 

I  think  the  judgment  should  be  affirmed. 

Bblohxb,  0.,  and  Foors^  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  is  affirmed. 

Ds  Havsn^  J.,  Shabpstein,  J.,  MoFaslakd,  J. 

Hearing  in  Bank  denied. 

Bbattt^  0.  J.,  dissented  from  the  order  denying  a 
hearing  in  Bank. 


[N«.  148SZ     De^rtment  Two.  —July  28,  1S02.] 

Lr  THB  Mattbb  of  thb  Estatb  of  PHILANDA   J. 
LAMB,  Dbobased. 

BOMM&XmAD SmPAMATB    PBOPBBTT     OF     HUSBAND ENTBT     OV     HOMBSTBAD 

Claim  —  Patbnt  —  Bblation  to  Bquitablb  Intbbbst.  —  A  husttand 
who,  before  hlf  marriage,  make*  proper  application  to  enter  land  aa  a 
homeetead  onder  the  laws  of  the  United  States  acquires  an  equitable  In- 
terest In  the  land  which  is  his  separate  property,  although  he  has  not,  at 
the  time  of  his  marriage,  fully  completed  the  term  for  which  he  was  to 
reside  upon  and  cultivate  It,  so  as  to  entitle  him  to  receive  a  patent 
therefor  from  the  United  States,  and  the  legal  title  afterwards  acquired 
by  the  patent  relates  back  to  the  equitable  interest,  and  Is  also  hU  sepa> 
rate  property ;  and  a  homestead  filed  thereon  by  the  wife  alone  Is  not  a 
selection  from  community  property,  under  section  1474  of  the  Code  of 
Civil  Procedure. 

iBu  —  ABAMDONHBMT   OV    HOMBBTBAO  —  UnBBCOBDBD    AOBBBHBMT   St>B   DIVI8- 

loii.  —  A  homestead  selected  by  a  wife  upon  the  separate  property 
of  the  husband  is  not  abandoned  by  a  subsequent  agreement  of  the 
spouses  for  Its  division  between  them,  which  is  not  recorded  by  either 
of  ttM  parties. 
U).  -.  Dbh>8  bbtwbbn  Husband  and  Wifb  Subjbct  to  Hombstbad.  —  Where 
a  wife  has  filed  a  homestead  upon  separate  property  of  the  hnsband,  #q[c 
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deed  of  tlM  land,  nlMeqaently  exeeated  I17  the  hmband  to  the  wife,  oper- 
ates to  yeat  the  legal  title  thereto  In  the  wite  aa  har  teparate  property, 
bat  does  not  constitute  an  abandonment  of  the  homestead;  and  a  deed 
of  part  of  the  land  by  the  wife  to  the  husband,  In  pursuance  of  an  agree- 
ment for  their  separation,  and  a  dlrlslon  of  the  property,  simply  rein- 
Tests  him  with  the  title  to  the  land  so  conveyed,  and  a  deed  to  her  by 
the  husband  of  the  remainder  of  such  land  operates  merely  as  a  confir- 
mation or  further  assurance  of  title  to  the  land  which  It  purports  to  con- 
vey, all  of  the  land  still  being  subject  to  the  homestead. 

Id.  —  Win's  SaLscnoN  of  Hombstbao  upon  SapiaATi  Pbop>st7  of  Hus- 
band —  Bffbct  of  Obbd  fbojc  Husband  —  Txtlb  of  Hbibs.  —  Where  a 
wife  has  filed  a  declaration  of  homestead  upon  the  separate  property  of 
her  husband,  the  subsequent  acquisition  by  her  of  part  of  such  property 
as  her  separate  property  does  not  have  the  effect  to  change  the  prior 
declaration  into  a  selection  by  har  of  a  homestead  from  her  separate 
property;  and  upon  the  death  of  the  wife,  the  property  so  conveyed 
to  her  is  to  be  treated  as  If  the  homestead  thereon  had  been  selected 
without  her  consent,  and  as  vesting  In  her  heirs,  subject  to  the  power  of 
the  superior  court  to  assign  it  for  a  limited  period  to  the  family  of  the 
deceased. 

Id.  —  Pbobatb  Hoicbstbad  —  Objbct  of  Codb  Pbotision.  —  The  object  of 
section  1474  of  the  Code  of  Civil  Procedure,  concerning  probate  home- 
steads, is  to  preserve  the  family  home  for  the  use  and  benefit  of  the 
survivor  or  survivors  of  those  occupying  it  as  such,  and  the  right  of 
the  surviving  husband  or  wife  to  retain  this  home  for  such  iieriod  as  the 
court  may  direct  does  not  depend  upon  the  fact  that  there  are  children 
or  others  who  may  share  In  its  use. 

iDi  —  "Faxilt**  —  Constbuction  of  Codb.  —  Although  the  word  'family,** 
in  its  ordinary  signification,  refers  to  two  or  more  persons,  and  as  used  in 
section  1474  of  the  Code  of  Civil  Procedure,  concerning  probate  home* 
steads,  will  include  those  living  under  the  same  roof  as  kindred  or  depend- 
ents, and  under  one  head,  thus  constituting  a  family,  as  that  term  Is  gen- 
erally used,  yet  the  word,  as  used  In  that  section.  Is  not  to  be  so  restricted 
in  its  meaning  as  to  exclude  the  only  survivor  of  the  family  of  which  the 
deceased  was  a  member,  and  a  surviving  husband  of  a  deceased  wife, 
who  had  no  other  family,  and  who  selected  a  homestead,  constttntes  the 
**famlly  of  the  decedent"  within  the  meaning  of  that  section. 

Id.  —  Right  to  Pbobatb  Hombstbad  —  Discbbtion.  -^  The  right  of  a  sur- 
viving husband  to  an  order  assigning  to  him,  as  '^the  family  of  the  de- 
cedent," a  probate  homestead  for  a  limited  period,  under  the  provisions 
of  section  1474  of  the  Code  of  Civil  Procedure^  is  not  aa  absolute  rl^t 
but  rests  in  the  sound  discretion  of  the  court,  to  be  eserdaed  in  view  of 
all  the  facts  appearing  before  it 

APPEAL  —  Bill  of  Excbptions  —  Ambndmbnt.  —  Where  an  appeal  la  taken 
from  a  decision  made  before  the  settlement  d  a  bill  of  exeeptiona,  the 
allowing  of  an  amendment  to  the  bill,  by  the  insertion  of  qMciflcations  of 
the  particulars  in  which  it  is  claimed  that  the  findings  and  decree  of  the 
court  are  not  sustained  by  the  evidence,  is  proper,  as  the  effect  of  the 
amendment  is  simply  to  enable  the  appellate  court  to  review  the  dedsiOB 
of  the  trial  court,  in  view  of  all  the  facts  which  the  trial  oonrt  had  be- 
fore It  when  it  mad«  such  declHion.  r^^^^T^ 
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Appxai«  from  a  decree  of  the  Superior  Court  of  San 
Diego  County  setting  apart  a  homestead. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  W.  Hendriek,  Chapman  £  Hendrick,  and  0.  A.  Munn, 
for  Appellant 

The  homestead  was  upon  the  separate  property  of 
the  deceased;  for  although  the  property  was  community 
property  when  the  declaration  was  filed,  the  deed  made 
by  Lamb  to  his  wife  in  February,  1888,  transformed  the 
same  into  the  separate  property  of  the  latter.  {Burkett 
V.  Burkett,  78  CaL  811,  818 ;  12  Am.  St  Rep.  68 ;  Piatt  on 
Rights  of  Married  Women,  sec.  70;  Thompson  on  Home- 
steads, sec  478 ;  Baines  v.  Baker,  60  Tex.  140 ;  Spoon  v. 
Van  Fasson,  68  Iowa,  494 ;  Biehl  v.  Bingenheimer,  28  Wis. 
84.)  The  signature  of  the  wife  is  not  necessary.  The 
deed  from  husband  to  wife  did  not  disturb  the  homestead 
quality  of  the  land,  but  conveyed  the  title  to  her,  subject 
to  the  homestead.  (See  Burkett  y.  Burkett,  78  Cal.  313 ; 
12  Am.  St  Rep.  68.)  The  prima  facie  presumption  from 
a  deed  from  husband  to  wife  is,  ''that  it  was  intended  to 
change  the  character  of  the  property  from  community  to 
the  separate  property  of  the  wife."  (Taylor  v.  Opperman, 
79  CaL  470;  Burkett  ▼.  Burkett,  78  Cal.  810;  12  Am. 
St  Rep.  68;  Swain  v.  Duane,  48  Cal.  858;  Story  v.  Mar- 
shall,  24  Tex.  806;  76  Am.  Dec  106;  Piatt  on  Rights  of 
Married  Women,  sec  84.)  If  a  homestead  be  selected 
from  the  separate  estate  of  either  husband  or  wife,  it 
vests,  on  the  death  of  the  person  from  whose  property 
it  was  selected,  in  his  ot  her  heirs.  (Civ.  Code,  sec. 
1265 ;  Beck  v.  Soward,  76  Cal.  531 ;  Mawson  v.  Mawson, 
60  Cal.  643;  Hutchinson  v.  McNally,  85  Cal.  619.)  A 
spouse  who  has  voluntarily  agreed  to  live  separate  and 
apart  from  the  other,  and  has  agreed,  for  a  valuable  con- 
sideration, to  waive  all  other  claims  against  the  other, 
ceases  to  be  a  member  of  the  immediate  family  of  the 
deceased,  and  is  not  entitled  to  a  family  allowance.  (In 
re  Noah,  78  CaL  588 ;  2  Am.  St  Rep.  829 ;  In  re  Noah,  88 
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Cal.  468 ;  Toung  v.  EicJes,  92  K  Y.  285 ;  Murray  t.  Car 
giU,  32  Me.  517;  Estate  of  Byrne,  Myrick's  Prob.  Rep. 
1.)  The  provision  for  a  homestead  is  based  upon  the 
same  principle  as  the  provision  for  a  family  allowance, 
and  hence  will  follow  the  above  rule.  (See,  especially, 
cases  discussed  in  In  re  Noah,  73  Cal.  583;  2  Am.  St. 
Rep.  829.)  But  the  homestead  had  been  wholly  aban- 
doned. The  parties  had  joined  in  executing  articles 
of  separation,  which  were  signed  by  both  parties  in 
the  presence  of  witnesses.  Proof  of  the  execution  was 
made  in  the  manner  provided  by  law  for  the  execution 
of  deeds  before  witnesses.  (Civ.  Code,  sees.  1195- 
1197.)  A  homestead  can  be  abandoned  by  a  declara- 
tion of  abandonment,  or  a  grant  thereof  executed  and 
acknowledged  by  husband  and  wife.  (Civ.  Code,  sec 
1243.) 

Lawrence  Middlecoff,  and  Eugene  Daneyjor  Respondent. 

Whether  the  property  in  controversy  was  community 
property  or  not  is  immaterial,  as  in  either  event  it  vested 
absolutely  in  the  surviving  husband  upon  the  death  of 
the  wife.  (Code  Civ.  Proc,  sec.  1474.)  If  section  1265 
of  the  Civil  Code  governed,  the  question  as  to  whether 
the  property  was  separate  or  community  might  be  rele- 
vant; but  there  is  an  apparent  conflict  between  section 
1474  of  the  Code  of  Civil  Procedure  and  section  1265  of 
the  Civil  Code,  and  as  section  1265  went  into  effect  ten 
days  earlier  than  section  1474,  the  latter  must  prevaiL 
(Endlich  on  the  Interpretation  of  Statutes,  sees.  182,  183, 
222 ;  In  the  Matter  of  Yick  Wo,  68  Cal.  304 ;  58  Am.  Rep. 
12,  and  cases  cited.)  The  homestead  on  the  property  has 
never  been  abandoned,  for  the  reason  that  it  can  only 
be  abandoned  in  the  manner  provided  by  the  statute, 
which,  as  far  as  applicable  to  this  case,  would  be  by  a 
declaration  of  abandonment,  or  a  grant  of  the  property 
executed  and  acknowledged  by  George  W.  Lamb  and 
Philanda  J.  Lamb,  jointly.  (Civ.  Code,  sees.  1242,  1243; 
Barber  v.  Babel,  36  Cal.  14;  Flege  v.  Oarvey,  47  Cal.  375; 
Oagliardo  v.  Dumont,  54  Cal.  499 ;  Porter  v.  Chapman,  65 
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Cal.  365 ;  Tipton  v.  Martin,  71  Cal.  325 ;  Burhett  v.  Bur- 
hett,  78  CaL  313;  12  Am.  St.  Eep.  58;  Oleason  y.  Spray, 
81  CaL  220;  15  Am.  St  Eep.  47.)  The  articles  of  sepa- 
ration were  not  intended  to  be  an  abandonment  of  the 
homestead^  as  the  parties  never  intended  that  it  should 
ever  be  recorded.  A  declaration  of  abandonment  is 
only  effectual  from  the  time  it  is  filed  in  the  office 
where  the  homestead  is  to  be  recorded.  (Civ.  Code, 
sec  1244.)  If  there  were  no  other  valid  objection  to 
the  alleged  deeds  or  articles  of  separation  operating  as 
an  abandonment  of  the  homestead^  it  would  be  sufficient 
to  say  that  a  conveyance  from  a  husband  to  his  wife  of 
the  property  upon  which  there  is  a  homestead  does  not 
operate  as  an  abandonment  thereof^  but  only  vests  in 
the  wife  the  legal  title  to  the  property^  and  leaves  the 
homestead  intact.  {Burkett  v.  Burhett,  78  CaL  314;  12 
Am*  St  Bep.  58.)  The  death  of  one  of  the  spouses  does 
not  affect  the  homestead  in  question,  as  the  homestead 
is  intended  for  the  head  of  the  family.  The  husband,  at 
the  death  of  his  wife,  remained  the  head  of  the  family 
{Tyrrell  v.  Baldwin,  78  Cal.  475,  476 ;  Sanders  v.  Bussell, 
86  Cal.  120,  and  cases  cited.)  An  order  of  the  court  is 
unnecessary  to  vest  the  property  in  the  surviving  spouse 
in  a  case  of  this  kind,  as  the  statute  itself  vests  the  same 
in  the  survivor  by  descent  (Herrold  v.  Been,  58  Cal. 
445-447,  and  cases  cited ;  Baker  v.  BrickeU,  87  CaL  339 ; 
Code  Civ.  Proc,  sec  1474.) 

Db  Hjlvbw,  J.  —  This  is  an  appeal  from  an  order  set- 
ting apart  to  George  W.  Lamb,  the  surviving  husband  of 
deceased,  upon  his  petition  therefor,  a  homestead  upon 
160  acres  of  land  described  therein.  The  appeal  is  taken 
by  the  father  of  deceased.  The  facts,  as  disclosed  by  the 
record,  are  these:  The  petitioner  and  deceased  were  mar- 
ried Septembr  15,  1884.  Prior  tx)  this  time  the  peti- 
tioner had  filed  in  the  proper  United  States  land-office 
his  application  to  enter  the  land  in  controversy  as  a 
homestead,  under  the  laws  of  the  United  States,  and  had 
resided  thereon  for  four  years,  and  one  year  after  such 


XCV.  Cal. — 2« 

Digitized  by 


Google 


403  Iflf  BE  Lamb.  [95  Cal. 

marriage  he  made  his  final  proofs  entitling  him  to  a  pat- 
ent therefor,  which  waa  issued  to  him  on  July  9,  1889. 
On  November  17,  1887,  the  deceased  filed  in  the  office  of 
the  proper  recorder  a  declaration  of  homestead  upon  the 
whole  of  said  land  under  the  laws  of  this  state,  and  on 
February  23,  1888,  the  petitioner  made  to  her  a  deed  of 
this  and  other  land.  Thereafter  differences  arose  be- 
tween them,  and  in  fTovember,  1889,  the  deceased  com- 
menced an  action  against  petitioner  for  a  divorce  and  for 
a  division  of  the  property,  and  upon  the  twenty-second 
day  of  that  month  they  made  an  agreement  in  writing, 
for  the  purpose,  as  stated  therein,  of  "terminating  all 
further  controversies  between  them."  The  agreement, 
among  other  things,  provided  that  they  should  live  sep- 
arate and  apart  from  each  other,  and  contained  also  this 
provision:  "The  said  George  W.  Lamb,  in  consideration 
of  the  adjustments  herein  referred  to,  and  other  releases 
of  the  said  Philanda,  his  wife,  does  hereby  convey  and 
i*elea8e  all  claim  to  the  following  described  property,  to 
wit*';  followed  by  a  description  of  fifty  acres  of  the  land 
in  controversy;  and  the  said  deceased  agreed  to  release 
all  other  property  to  said  Lamb  "now  owned  by  him." 
In  pursuance  of  this  agreement,  the  petitioner  gave  the 
deceased  a  deed  of  the  50  acres  described  in  the  agree- 
ment, and  she  gave  to  him  a  deed  of  the  remaining  110 
acres.  The  agreement  referred  to  was  not  recorded  in 
the  lifetime  of  deceased,  nor  was  either  of  the  deeds 
which  were  given  in  pursuance  thereof.  Li  this  con- 
nection, the  petitioner  testified  that  after  the  execution 
of  this  agreement,  and  until  her  death,  he  and  his  wife 
continued  to  live  together  upon  the  land  in  controversy, 
and  in  a  house  situate  upon  the  fifty  acres  which  he 
deeded  to  her. 

The  petitioner  further  testified,  in  reference  to  the 
agreement  for  a  separation  and  division  of  the  property, 
that  it  was  subsequently  understood  between  them  that 
it  was  to  be  of  no  effect;  "we  did  not  count  that  instru- 
ment worth  anything;  we  never  calculated  to  have  it 
recorded.*' 
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The  superior  court,  in  its  decree,  set  apart  to  the  peti- 
tioner as  his  property,  and  free  from  further  adminis- 
tration, all  of  the  land  described  in  the  declaration  of 
homestead  filed  by  the  deceased* 

1.  The  claim  of  respondent  is,  that  the  decree  of  the 
court  is  justified  by  section  1474  of  the  Code  of  Civil 
Procedure.  That  section^  so  far  as  material  to  the  ques- 
tion under  consideration,  is  as  follows:  ''If  the  home- 
stead selected  by  the  husband  and  wife,  or  either  of 
thezQ,  during  their  coverture,  and  recorded  while  both 
were  living,  was  selected  from  the  community  property, 
or  from  the  separate  property  of  the  person  selecting  or 
joining  in  the  selection  of  the  same,  it  vests  on  the  death 
of  the  husband  or  wife  absolutely  in  the  survivor.  If 
the  homestead  was  selected  from  the  separate  property 
of  either  the  husband  or  the  wife,  without  his  or  her 
consent,  it  vests,  on  the  death  of  the  person  from  whose 
property  it  was  selected,  in  his  or  her  heirs,  subjeot  to 
the  power  of  the  superior  court  to  assign  it  for  a  limited 
period  to  the  family  of  the  decedent" 

It  will  be  observed  that  in  order  to  bring  a  homestead 
within  the  provisions  of  this  section,  so  that  upon  the 
death  of  one  of  the  spouses  it  ''vests  absolutely  in  the 
survivor,"  it  must  be  made  to  appear  that  it  was  selected 
from  the  community  property  in  the  first  instance,  "or 
from  the  separate  property  of  the  person  selecting  or 
joining  in  the  selection  of  the  same,"  and  we  are  of  opin- 
ion that  upon  the  facts  as  above  stated  the  homestead  in 
this  case  did  not  vest  absolutely  in  the  petitioner  upon 
the  death  of  his  wife. 

The  land  in  controversy  was  not  community  property 
at  the  date  when  the  deceased  made  and  recorded  her 
declaration  claiming  the  same  as  a  homestead,  but  it 
was  the  separate  property  of  the  petitioner.  The  peti- 
tioner had,  before  his  marriage,  made  application  to  en- 
ter the  land  as  a  homestead  under  the  laws  of  the  United 
States;  and  although  he  had  not,  at  the  time  of  such 
marriage,  fully  completed  the  term  for  which  he  was  to 
reside  upon  and  cultivate  it,  so  as  to  entitle  him  to  reoei\^ 
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a  patent  therefor  from  the  ITnited  States,  still  he  had 
fully  performed  all  of  the  conditions  required  of  him  by 
such  laws  up  to  that  date,  and  by  his  prior  acts  of  entry, 
residence,  and  cultivation,  he  had  acquired  an  equitable 
interest  in  the  land,  which,  of  course,  was  his  separate 
property,  and  to  which  the  legal  title  afterwards  con- 
veyed by  the  patent  related;  and  that  ,which  was  before 
separate  property,  to  which  he  had  but  an  equitable 
title,  was,  after  the  issuance  of  such  patent,  still  his 
separate  property,  and  held  by  him  under  the  legal  title 
conveyed  by  such  patent 

This  was  in  effect  so  held  by  this  court  in  the  case  of 
Harris  v.  Harris,  71  OaL  314.  In  that  case,  it  appears 
that  the  defendant,  while  a  widow  and  in  the  occupation 
of  certain  land,  filed  in  the  United  States  land-office  a 
declaratory  statement  of  her  intention  to  pre-empt  the 
same.  She  afterwards  married  the  plaintiff  in  that 
action,  and  thereafter  they  both  jointly  occupied  and 
farmed  the  premises  imtil  she  made  final  proof  of  her 
pre-emption  claim  in  the  new  name  she  had  acquired 
by  the  marriage,  and  was  allowed  to  make  a  final  entry 
of  the  same.  The  court  held  that  the  property  was  the 
separate  property  of  the  wife,  no  matter  whether  the 
same  was  paid  for  with  community  funds  or  with  money 
borrowed  upon  her  own  credit,  and  on  this  point  the 
court,  in  its  opinion  by  McKinstry,  J.,  said:  "In  this 
action  for  divorce,  the  plaintiff  claims  a  moiety  of  the 
land  patented  to  the  defendant,  on  the  ground  that 
the  money  paid  for  the  government  title  belonged  to 
the  community.  1.  Even  if  it  appeared  that  the  money 
was  paid  out  of  community  funds,  the  land  would  be  the 
separate  property  of  the  wife.  With  full  knowledge  and 
consent  of  the  plaintiff,  the  land  was  proved  up  and  paid 
for  in  her  name,  and  the  proof  of  her  occupation  and 
'declaration'  or  affidavit  was  as  necessary  a  prerequisite 
to  the  acquisition  of  the  government  title  as  was  the  pay- 
ment of  the  price.  The  patent  is  a  record  which  proves 
the  facts  which  preceded  its  issue,  on  proof  of  which  the 
proper    officers    of    the    United    States    were    authorized 
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to  issue  it  For  certain  purposes,  the  possession  of  either 
spouse  is  the  possession  of  both.  But  here  the  pre* 
emption,  declaration,  and  exclusive  occupation  of  the 
defendant  preceded  her  marriage  with  the  plaintiff, 
and  constitute  part  of  the  acts  which  cuhninated  in  the 
certificate  of  purchase  and  patent.  The  plaintiff  ought 
not  to  be  permitted  to  ignore  her  declaration  and  pos- 
session (without  proof  of  which  she  could  not  have 
received  the  benefits  of  pre-emption),  and  treat  the 
acquisition  of  the  government  title  simply  as  an  ordi- 
nary purchase,  made  after  marriage,  with  community 
funds." 

What  was  there  said  with  reference  to  the  effect  of  the 
prior  settlement  and  declaration  of  the  pre-emption 
claimant,  as  the  basis  of  his  right  to  obtain  the  subse- 
quent title,  applies  with  equal  force  to  this  case;  and 
with  much  greater  reason  can  it  be  said  that  the  subse- 
quent acquisition  of  the  legal  title  was  not  one  of  pur- 
chase, made  with  community  funds,  as  the  title  thus 
received  was  more  in  the  nature  of  a  gift  from  the  gov- 
ernment, because  of  the  performance  by  petitioner  of 
the  conditions  prescribed  by  the  homestead  laws  in  rela- 
tion to  residence  upon  and  cultivation  of  the  land-  The 
fact  that  during  a  small  portion  of  the  time  he  was  thus 
required  to  reside  upon  it  the  deceased  was  also  living 
there  with  him  as  his  wife  would  not  deprive  him  of  the 
equitable  right  which  he  had  acquired  to  such  land  be- 
fore marriage  by  reason  of  his  previous  entry  and  settle- 
ment, and  convert  it  into  community  property.  The 
cases  of  Lake  v.  Lake,  52  Cal.  428,  and  Barbet  v.  Langlois, 
5  La.  Ann.  212,  also  sustain  this  conclusion. 

2.  The  homestead  selected  by  the  deceased  under  the 
laws  of  this  state  was  not  abandoned  by  the  subsequent 
agreement  between  petitioner  and  deceased  for  its  divis- 
ion between  them.  This  agreement  was  not  recorded 
by  either  of  the  parties,  and  if  it  should  be  conceded 
that  it  was  otherwise  sufficient  as  a  declaration  of  aban- 
donment, the  failure  to  record  it  rendered  it  ineffectual 
for  that  purpose.     (Civ.  Code,  sec.  1244.)     The  deed  of 
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the  premises  executed  by  petitioner  to  deceased  February 
23y  1888,  operated  to  vest  the  legal  title  thereto  in  the 
wife  as  her  separate  property,  but  did  not  constitute  an 
abandonment  of  the  homestead.  {Burkett  v.  Burkeii,  78 
CaL  810;  12  Am.  St.  Kep.  68.)  We  do  not  understand 
that  there  is  any  claim  here  that  this  deed  was  not  exe- 
cuted,—  that  is,  signed  and  delivered  by  petitioner;  and 
this  being  so,  its  effect  was  to  change  the  ownership  of 
the  land  which  it  purported  to  convey  from  separate 
property  of  the  petitioner  to  separate  property  of  his 
wife,  subject  to  the  homestead  thereon,  which  then  be- 
came a  homestead  upon  the  separate  property  of  the  wife. 
The  subsequent  deed  made  by  the  deceased  to  the  peti- 
tioner, in  pursuance  of  the  agreement  for  a  separation 
and  division  of  the  property,  reinvested  him  with  the 
title  to  the  110  acres  described  therein,  while  his  deed 
made  to  her  at  the  same  time  was  in  effect  a  confirma- 
tion or  further  assurance  of  title  to  the  50  acres  which 
it  purported  to  convey;  so  that,  as  a  result  of  the  exe- 
cution of  all  the  deeds  mentioned,  110  acres  of  the  land 
in  controversy  remained  the  separate  property  of  the 
petitioner,  and  the  other  50  acres  became  the  separate 
property  of  his  wife,  and  all  subject  to  the  homestead 
which  had  been  placed  thereon,  and  never  abandoned. 

This  being  so,  it  only  remains  to  consider  the  nature  of 
this  homestead,  so  far  as  it  affects  the  fifty  acres  of  which 
the  deceased  was  the  owner.  Can  it  be  said,  in  view  of 
the  facts  as  we  have  stated  them,  that  this  homestead  was 
selected  by  her  from  her  separate  property,  within  the 
meaning  of  section  1474  of  the  Code  of  Civil  Procedure? 
It  is  clear  to  us  that  this  question  must  be  answered  in 
the  negative.  It  is  true,  the  declaration  of  homestead  was 
made  and  recorded  by  her,  but  this  was  at  a  time  when 
all  of  the  land  in  controversy  was  the  separate  property 
of  her  husband,  the  petitioner,  and  the  subsequent  acqui- 
sition by  her  of  the  title  to  fifty  acres  thereof  as  her  sep- 
arate property  did  not  have  the  effect  to  change  the  prior 
declaration  into  a  selection  by  her  of  a  homestead  from 
her  separate  property.     When  the  statute  speaks  of  the 
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selection  of  a  homestead  ''from  the  separate  property  of 
the  person  selecting  or  joining  in  the  selection  of  the 
same,"  it  has  reference  to  the  status  of  the  property  as 
separate  property  at  the  time  when  the  selection  is  made; 
for  only  in  such  case  can  there  be  properly  imputed  to 
the  person  making  the  selection  an  intention  to  dedicate 
his  or  her  property  for  homestead  purposes,  and  thus  to 
vest  in  the  other  spouse  an  estate  therein,  which,  upon 
the  contingency  of  survivorship,  will  ripen  into  an  ab- 
solute title  to  the  land  so  dedicated.  It  would  be  sub- 
versive of  the  object  and  purpose  of  this  law  to  hold  that 
the  wife's  subsequent  acquisition  of  title  to  property, 
from  which  she  selected  a  homestead  when  it  belonged 
to  her  husband,  could  be  made  to  relate  back  and  give 
to  her  former  act  in  selecting  such  homestead  an  in- 
tention and  purpose  which  did  not  in  fact  then  accom- 
pany it. 

It  follows  from  these  views,  that  the  court  erred  in  set- 
ting apart  to  petitioner  absolutely,  and  as  his  property, 
the  fifty  acres  which  he  conveyed  to  his  wife  in  her  life- 
time. Such  property  is  to  be  treated  as  if  the  home- 
stead thereon  had  been  selected  without  her  consent, 
and  as  vesting  in  her  heirs,  "subject  to  the  power  of  the 
superior  court  to  assign  it,  for  a  limited  period,  to  the 
family  of  the  deceased."     (Code  Civ.  Proc.,  sec.  1474.) 

The  deceased  left  no  children,  and  it  is  not  shown  that 
the  father  made  his  home  with  her,  and  that  his  circum- 
stances were  such  that  she  was,  at  the  time  of  her  death, 
under  any  moral  or  legal  duty  to  support  him.  This  be 
ing  so,  the  petitioner  himself  may  be  regarded  as  consti- 
tuting the  family  of  deceased,  within  the  meaning  of  sec- 
tion 1474  of  the  Code  of  Civil  Procedure.  It  is  true  that 
the  word  "family,"  in  its  ordinary  signification,  refers  to 
two  or  more  persons,  and  as  used  in  the  section  just  re- 
ferred to,  will  include  those  living  under  the  same  roof 
as  kindred  or  dependents,  and  under  one  head,  thus  con- 
stituting a  family,  as  that  term  is  generally  understood; 
but  this  word,  as  used  in  the  statute  concerning  probate 
homesteads,  is  not  to  be  so  restricted  in  its  meaning  as 
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to  exclude  the  only  survivor  of  the  family  of  which  the 
deceased  was  a  member.  The  object  of  the  statute  is  to 
preserve  the  family  home  for  the  use  and  benefit  of  the 
survivor  or  survivors  of  those  occupying  it  as  such^  and 
the  right  of  the  surviving  husband  or  wife  to  retain  this 
home  for  such  period  as  the  court  may  direct  does  not 
depend  upon  the  fact  that  there  are  children  or  others 
who  may  share  in  its  use. 

Upon  the  evidence^  the  petitioner  was  entitled  to  a 
decree  setting  apart  to  him  as  his  own  property  the  110 
acres  referred  to,  and  it  was  within  the  discretion  of  the 
court  to  assign  to  him^  for  such  limited  period  as  it 
might  deem  proper,  the  50  acres  of  which  deceased  was 
the  owner.  The  right  to  the  order  assigning  to  him 
for  a  limited  period  this  fifty  acres  is  not  absolute,  but 
rests  in  the  soimd  discretion  of  the  court,  to  be  exercised 
in  view  of  all  the  facts  appearing  before  it 

4.  In  the  bill  of  exceptions,  as  originally  settled,  there 
was  no  specification  of  the  particulars  in  which  it  was 
claimed  that  the  findings  and  decree  of  the  court  are  not 
sustained  by  the  evidence.  After  the  appeal  herein  was 
taken,  the  judge  of  the  superior  court  allowed  the  bill  of 
exceptions  to  be  amended  by  inserting  such  specifica- 
tions. This  action  of  the  judge  was  proper  in  this  case, 
as  the  appeal  here  is  from  a  decision  which  was  made 
before  the  bill  of  exceptions  was  settled,  and  the  effect 
of  the  amendment  is  simply  to  enable  this  court  to  re- 
view the  decision  of  the  lower  court,  in  view  of  all  the 
facts  which  that  court  had  before  it  when  it  made  such 
decision.  (Hayne  on  New  Trial  and  Appeal,  sec.  160; 
Valentine  v.  Stewart,  16  CaL  396 ;  Louche  v.  Edmandson,  18 
Cal.  204.) 

The  order  appealed  from  is  reversed. 
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(No.  14861.    Dep&rtment  Two.  — July  23,  1892.) 

MYEK  SIEGEL,  an  Insolvent  Debtob,  Kkspondbnt, 
V.  HIS  OEEDITORS,  Appellants. 

INBOLTBNCX DlSCHABOB     OF     INSOLTBNT DBBT     CBBATBD     BY     FBA-UD. 

The  fact  that  a  particular  debt  of  an  Inaolyent  debtor  was  created  by 
fraud  la  no  ground  for  refusing  a  discharge  from  other  debta. 
lo.  —  Books  of  AccouifT  —  Constbuction  of  Insolybnt  Act.  —  The  pur- 
pose of  section  49  of  the  Insolyent  Act,  providing  that  a  final  discharge 
In  insolvency  may  be  refused  when  the  debtor  has  not  kept  proper 
books  of  account,  is  to  require  every  merchant  or  tradesman  to  so  keep 
his  books  that  any  competent  person,  by  an  examination  of  them,  can 
ascertain  and  determine  the  real  condition  of  his  affairs ;  and  if  they  are 
so  kept,  though  imperfect,  Inartistic,  and  inaccurate  in  unimportant 
particulars,  they  will  be  treated  as  proper  books  of  account,  within 
such  section. 

lA. ACCOUNTB    OF     OlTTSIDB    MATTBBS. PBOPRIBTZ   OF   BOOKS. ThOUgh 

a  trader  should  be  held  to  the  utmost  good  faith  and  reasonable  care  lo 
keeping  accounts  of  his  business  as  such,  yet  he  is  not  required  to  enter 
In  his  books  accounts  of  outside  matters ;  and  the  question  whether  his 
books  were  "proper'*  or  not  is  one  to  be  determined  in  each  particular 
case  by  the  fticts  and  circumstances  there  shown. 
to.  —  Accounts  of  Monbt  Bobbowbd  —  Rbpaymbnt  —  Dischargb  of  In- 
■oiiTaMT.  —  A  discharge  in  insolvency  should  not  be  denied  on  the 
ground  that  the  debtor  failed  to  keep  proper  books  of  account,  where 
the  only  fault  found  with  the  books  is,  that  he  did  not  keep  in  them, 
In  the  name  of  one  of  his  creditors,  an  account  of  certain  small  sums  ot 
money  borrowed  froon  him,  from  time  to  time,  during  a  period  of  eigh- 
teen months,  and  it  does  not  appear  that  there  ever  were  any  other 
business  transactions  between  the  parties,  and  the  small  loans  were  paid 
back  within  two  days,  and  the  payments  entered  in  the  bank-book  kept 
by  the  debtor  in  his  books. 

Appeal  from  a  decree  of  the  Superior  Court  of  Los 
Angeles  County  granting  a  final  discharge  in  insol- 
vency. 

The  facts  are  stated  in  the  opinion. 

Oraff  &  Latham,  for  Appellants. 

The  fraud  committed  by  respondent  was  the  obtain- 
ing goods  from  his  creditors  under  false  pretenses,  and 
is  sufficient  to  prevent  a  discharge.  (Mayewski  v.  His 
Creditors,  40  La.  Ann.  94.)  The  application  for  a  dis- 
charge should  have  been  denied,  because  of  the  failure 
of  the  insolvent  to  keep  proper  books  of  account.     Pi;opor 

Digitized  by  VjOOQIC 


410  SnsosL  1^.  HiB  CsBDiTOBS.  [96  OaL 

books  of  account  are  such  books  as  will  enable  another 
merchant^  a  creditor  of  the  insolvent  for  instance,  to 
see  the  financial  status  of  his  debtors.  (In  re  Oay,  2 
!N'at  Bank.  Keg.  358.)  If  books  of  recognized  purpose 
are  kept,  they  must  be  kept  so  as  to  show  that  which 
they  are  designed  to  indicate.  The  law  requires  the 
condition  of  the  business  to  appear  clearly  from  the 
books,  and  not  from  outside  sources.  (In  re  Garrison, 
7  Nat.  Bank.  Eeg.  287.)  If  the  ledger  account  had  been 
accurately  kept,  a  creditor  could  have  seen  at  a  glance 
the  condition  of  the  business,  and  acted  accordingly. 
(In  re  Good,  78  CaL  899.)  The  question  is,  whether  the 
insolvent  did  all  that  a  prudent  business  man,  intend- 
ing to  keep  his  account  accurately,  would  naturally  do. 
(Hammond  v.  Coolidge,  3  Kat.  Bank.  Beg.  273.)  A  cash 
account  is  necessary  to  an  understanding  of  a  trader's 
business.  No  acount  was  kept  of  the  receipts  from  N. 
Siegel.  And  the  omission  of  this  entire  set  of  entries 
will  preclude  a  discharge,  even  though  accounts  of  other 
cash  receipts  were  kept  (In  re  Oay,  2  Nat  Bank.  B^. 
358;  In  re  White,  2  Nat  Bank.  Eeg.  690.) 

Robarts  £  Robinson,  for  Respondent 

The  application  for  a  discharge  was  properly  granted. 
(Herrlich  v.  McDonald,  80  Cal.  472 ;  In  re  McEachran,  82 
Cal.  219 ;  Dyer  v.  Bradley,  89  Cal.  557.)  The  insolvent's 
failure  to  enter  in  his  books  small  loans  of  money  from 
N.  Siegel,  borrowed  from  time  to  time,  and  repaid 
within  two  days  of  the  loan,  and  no  single  one  ex- 
ceeding seventy-five  dollars,  was  not  a  failure  to  keep 
proper  books.  It  is  sufficient  if  the  bankrupt  kept 
books  of  account  such  as  his  business  required,  and  the 
accidental  omission  of  entries  is  not  conclusive  of  his 
not  having  kept  proper  books.  (In  re  Burgess,  3  Nat 
Bank.  Reg.  197.)  The  object  of  the  requirement  of 
the  act  that  merchants  and  tradesmen  shall  have  kept 
proper  books  of  account  in  order  to  be  entitled  to  a 
discharge  in  case  of  bankruptcy  is,  that  the  debtor 
himself,   or  his   creditors,   might   at   any  time   aaoertain 
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his  financial  condition  from  an  examination  of  his 
books.  The  test  as  to  whether  the  books  which  were 
kept,  when,  as  in  this  case,  some  books  were  kept,  were 
"proper  books  of  acoount,''  within  the  meaning  of  the 
act,  isy  whether  a  competent  accountant  could,  from  the 
books  themselves,  ascertain  the  debtor's  financial  con- 
dition. If  that  can  be. done,  then  the  form  in  which 
they  were  kept  is  of  no  importance.  (In  re  Archenbrown, 
12  Nat  Bank.  B^.  18 ;  In  re  Reed,  12  Nat.  Bank,  Heg. 
390.)  The  mere  fact  that  the  insolvent's  books  were 
not  entirely  accurate  ought  not  to  militate  against  his 
discharge.     (In  te  Winsor,  16  Nat  Bank.  Beg.  156.) 

Bklohsb^  0.  — The  respondent  filed  his  petition  in 
insolvency  on  the  twenty-first  day  of  May,  1890,  and  was 
thereupon  adjudged  to  be  an  insolvent  debtor.  In  due 
time  he  applied  to  the  court  for  a  discharge  from  his 
debts,  and  two  of  his  creditors,  Walter  M.  Patrick  and 
Jacoby  Brothers,  opposed  the  discharge.  The  specifica- 
tions of  the  grounds  of  opposition,  so  far  as  they  need 
be  stated,  were  that  the  respondent  had  been  guilty  of 
fraud,  contrary  to  the  true  intent  of  the  Insolvent  Act, 
in  that  on  the  5th  of  April,  1890,  he,  by  false  and  fraud- 
ulent representations  as  to  his  financial  standing,  in- 
duced Patrick  Brothers,  the  assignors  of  said  Walter  M. 
Patrick,  to  sell  him  certain  goods,  of  the  value  of  ninety- 
five  dollars,  on  a  four-months  credit,  which  had  not  ex- 
pired when  he  filed  his  petition  in  insolvency,  and  that 
he  knew  said  representations  to  be  false,  and  made  them 
with  the  intent  to  deceive  and  defraud  said  Patrick 
Brothers;  and  also  that  respondent,  for  eighteen  months 
prior  to  the  filing  of  his  petition  in  insolvency,  was  a 
retail  dealer  in  boots  and  shoes,  and  did  not  during  that 
time  keep  proper  books  of  account. 

After  trial,  the  court  found,  upon  the  issues  raised  by 
the  pleadings,  among  other  things,  that  the  respond- 
ent obtained  from  Patrick  Brothers  goods  of  the  valine 
of  ninety-five  dollars,  on  a  four-months  credit,  as  al- 
leged, but  that  it  was  not  such  a  fraud  as  would  prevei||T[p 
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the  granting  him  a  discharge  from  his  other  dehts;  and 
also,  that  respondent  was  a  retail  dealer  in  hoots  and 
shoes  for  the  period  of  eighteen  months  immediately  pre- 
ceding the  filing  of  his  petition  in  insolvency,  and  that 
during  that  period,  from  time  to  time, 'he  borrowed  from 
one  Nathan  Siegel  sums  of  money,  in  the  aggregate 
amounting  to  $1,205;  that  no  .one  of  the  sums  so  bor- 
rowed amounted  to  more  than  seventy-five  dollars,  and 
that  each  of  the  said  sums  was  borrowed  for  a  short  time, 
and  was  repaid  within  two  days;  that  no  account  of  the 
said  loans  was  kept  on  his  books  in  the  name  of  I^athan 
Siegel,  ''nor  any  account  thereof,  except  that  the  items 
of  cash  paid  out  to  the  said  Nathan  Siegel  in  payment 
of  said  loans  were  entered  in  the  bank  account  kept  by 
said  Myer  Siegel  on  his  books  of  said  business";  that 
otherwise  respondent  kept  proper  books  of  account,  and 
that  his  failure  to  enter  on  his  books,  to  the  particular 
account  of  Nathan  Siegel,  the  said  temporary  loans,  was 
not  such  a  failure  to  keep  proper  books  of  account  as 
would  authorize  the  withholding  the  discharge. 

A  decree  was  accordingly  entered  discharging  the  re- 
spondent from  all  his  debts,  which,  under  the  insolvent 
law  of  this  state,  were  provable  against  his  estate,  and 
which  existed  on  the  twenty-first  day  of  May,  1890,  ex- 
cept the  said  debt  of  ninety-five  dollars  due  to  Patrick 
Brothers. 

From  this  decree  the  opposing  creditors  appealed,  and 
have  brought  the  case  here  for  review  on  the  findings. 

Section  49  of  the  Insolvent  Act  provides  that  no  dis- 
charge shall  be  granted  to  an  insolvent  debtor  if  he  has 
done  or  failed  to  do  certain  specified  things,  and,  among 
others,  if  he  "has  been  guilty  of  fraud  contrary  to  the 
true  intent  of  this  act";  and  section  52  provides  that 
"no  debt  created  by  fraud  or  embezzlement  of  the  debtor 
....  shall  be  discharged  under  this  act,  but  the  debt 
may  be  proved;  and  the  dividend  thereon  shall  be  a 
payment  on  account  of  said  debt" 

Upon  the  authority  of  these  sections,  and  the  decisions 
of  the  courts  in  regard  to  similar  provisions ^ound  -in 
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the  federal  bankrupt  act,  it  was  decided  by  this  court  in 
the  case  of  In  re  McEachran,  82  Cal.  219,  that  the  fact 
that  a  particular  debt  was  created  by  fraud  was  not 
ground  for  refusing  a  discharge  from  other  debts;  and 
the  same  doctrine  was  again  declared  in  the  case  of 
Dyer  v.  Bradley,  89  CaL  557. 

The  fraud  of  which  the  respondent  here  was  found 
guilty  is  not  included  in  any  of  the  grounds  specified  in 
section  49  for  withholding  a  discharge,  unless  it  is  in- 
cluded in  the  clause  quoted.  Appellants,  however,  con- 
tend that  that  clause  was  intended  to  cover  a  case  like 
this;  that  it  was  not  in  the  bankrupt  act;  and  that  it 
must  have  been  overlooked  in  making  the  decisions 
above  referred  to,  and  hence  that  those  decisions  should 
be  reconsidered  and  overruled. 

We  do  not  think  this  contention  should  be  sustained. 
It  is  true  that  the  clause  quoted  is  not  found  in  the 
bankrupt  act;  but  in  our  opinion,  it  was  not  inteiided 
by  it  to  change  the  rule  many  times  declared  by  the 
bankruptcy  courts  in  cases  like  this.  It  seems  rather 
to  refer  to  frauds  which  affect  the  mass  of  the  credi- 
tors, and  not  some  individual  creditor  alone.  Nor  was 
this  clause  overlooked  when  the  opinions  in  the  cases 
criticised  were  written.  Those  decisions  were  mainly 
rested  upon  section  52,  which  seems  plainly  to  imply 
that  a  discharge  may  be  granted,  notwithstanding  there 
may  be  some  debt  which  should  be  excepted  from  its 
operation,  because  it  was  fraudulently  contracted. 

Appellants  also  contend  that  the  discharge  should 
have  been  denied,  because  respondent  had  failed  to 
keep  proper  books  of  account ;  but  the  only  fault  found 
with  his  books  is,  that  he  did  not  keep  in  them,  in  the 
name  of  Nathan  Siegel,  an  account  of  certain  small 
sums  of  money  borrowed  from  him,  from  time  to  time, 
during  a  period  of  eighteen  months.  It  does  not  ap- 
pear that  there  were  ever  any  other  business  transac- 
tions between  the  parties,  and  the  court  finds  that  the 
small   loans  were   paid   back   within   two   days,    and    the 
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pajznentB  were  entered  in  the  bank  aooount  kept  bj  re> 
Bpondent  in  his  books. 

One  of  the  grounds  specified  in  section  49  for  refusing 
a  discharge  is,  ^^if  being  a  merchant  or  tradesman^  he 
[the  debtor]  has  not  kept  proper  books  of  account" 

The  evident  purpose  of  this  provision  was  to  require 
every  merchant  or  tradesman  to  so  keep  his  books  that 
any  competent  person^  by  an  examination  of  them, 
could  ascertain  and  determine  the  real  condition  of  his 
affairs;  and  if  they  be  so  kept,  though  imperfect,  inar- 
tisticy  and  inaccurate  in  tmimportant  particulars,  they 
will  be  treated  as  ^^proper  books  of  account" 

Undoubtedly  a  trader  should  be  held  to  the  utmost 
good  faith  and  reasonable  care  in  keeping  accounts  of 
his  business  as  such;  but  he  is  not  required  to  enter  in 
his  books  accounts  of  outside  matters.  (In  re  Good,  78 
Cal.  899.)  The  question,  then,  as  to  whether  books  are 
^'proper"  or  not  is  one  to  be  determined  in  each  partic* 
ular  case  by  the  facts  and  circumstances  there  shown. 

Here  the  testimony  is  not  brought  up  in  the  reoord, 
and  we  have  only  the  findings  to  look  to.  The  presump- 
tion is,  that  every  decision  of  a  trial  court  is  correct, 
xmless  error  clearly  appears.  Looking,  then,  at  the  find- 
ings, does  it  clearly  appear  that  the  court  below  errone- 
ously reached  the  conclusion  that  respondent's  books 
were  not  so  improperly  kept  as  to  warrant  the  withhold* 
ing  his  discharge  t. 

We  think  not  So  far  is  we  can  see,  the  small  sums 
of  money  borrowed  from  time  to  time  may  have  been 
for  purposes  wholly  outside  the  boot  and  shoe  business; 
and  if  not,  the  books,  notwithstanding  the  failure  to 
enter  those  items,  may  have  sufficiently  shown  the  real 
condition  of  respondent's  business  affairs  as  a  trader. 

In  the  case  of  In  re  Oood,  78  Cal.  899,  cited  by  appel- 
lants, it  appeared  that  the  insolvents  borrowed  ten  thou- 
sand dollars  to  enable  them  to  commence  and  continue 
their  business,  and  that  the  money  so  borrowed  oonsti- 
tuted  their  capital  stock.  No  account  of  this  borrowed 
capital  was  entered  in  the  books.     As  kept,   the  bookf 
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showed  that  the  firm  was  in  good  condition,  when  in 
fact  it  was  utterly  insolvent  Under  these  circum- 
stances^ it  was  held  that  ''proper"  books  were  not  kept, 
and  that  a  discharge  was  properly  denied  by  the  trial 
court     That  case  is  not  in  point  here. 

In  our  opinion,  the   decree   or  order   appealed   from 
should  be  affirmed. 

Yasolob,  0.,  and  Hatnbs,  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
order  appealed  from  is  affirmed. 

Shaspstsin,  J.,  Db  Havxn,  J.,  MoFabulkd,  J. 


CMo.  14S6a    Department  Two.  —  July  28,  1892.] 

BOBEBT  WATT  bt  al.,  Dibeotobs  of  the  Stooktow 
Btatb  Inbaitb  Asylum,  Appbllaitts,  v.  CHARLES 
BBADLEY,  Administbatob^  bto.,  Bespondbnt. 

CBAim  ov  Plags  of  Tsial  —  AnnoATiT  of  Mibits  —  Dbtbctiyb  titui 
OP  Ooon.— An  affidATlt  of  meriti,  QiK>n  a  motion  for  a  change  of  venae 
made  by  a  defendant.  Is  not  Insufficient  becauee  of  tlie  omission  of  the 
names  of  the  defendants  from  the  title  of  the  action,  where  the  notice 
oi  motion  states  that  the  motion  will  be  made  **apon  the  affidavit  and 
demand  of  defendant  to  change  the  place  of  trial,  annexed  and  served 
wltta  said  notice,  and  upon  said  notice  and  all  the  papers  and  pleadings 
on  Sis  In  said  action,**  and  both  the  notice  and  demand  were  duly  en- 
titled in  the  action,  and  the  affidavit  was  died  with  the  notice. 

In.  —  SuFFxcnitCT  of  Affidavit  —  Bslhf  of  Adyics  of  Counssl.  —  An 
affidavit  of  merits  upon  a  motion  for  a  change  of  venue,  which  alleges 
that  the  affiant  fully  and  fairly  stated  all  the  facts  relating  to  the  action 
to  his  eounsel,  and  that  he  is  advised  by  him  that  he  has  a  good,  sub- 
stantial, and  complete  defense  on  the  merits  of  the  action,  is  not  defect- 
Ivs  because  of  failinir  to  allege  that  the  affiant  believed  the  advice  of 
hSs  counseL 

Appbai.  from  an  order  of  the  Superior  Court  of  San 
Joaquin  County  granting  a  change  of  venue. 

The  facts  are  stated  in  the  opinion. 

Carter  &  Smith,  for  Appellants. 

B.  F.  Thomas,  for  Eespondent 
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Vanoukf,  0. — ^This  action  was  oommenoed  in  the 
county  of  San  Joaquin  to  recover  $8,176.35  for  medical 
attention,  nursing,  support,  etc.,  alleged  to  have  been 
furnished  to  the  wife  of  defendant's  intestate  in  said 
asylum,  situate  in  said  county,  at  the  request  of  said 
intestate. 

On  motion  of  defendant,  the  court  ordered  a  change  of 
the  place  of  trial  from  the  county  of  San  Joaquin  to  the 
county  of  Santa  Barbara,  on  the  alleged  ground  that 
defendant  was  a  resident  of  the  latter  county.  The 
plaintiffs  appeal  from  this  order,  and  contend  that 
the  affidavit  of  defendant  upon  which  the  order  was 
made  is  insufficient.  The  following  is  a  copy  of  the 
affidavit : — 

"In  the  superior  court  of  the  county  of  San  Joaquin, 
state  of  California. 

"Robert  Watt,  Arthur  Thornton,  H.  T.  Dorrance,  Obed 
Harvey,  and  R.  S.  Johnson,  as  the  board  of  directors  of 
the  Stockton  State  Insane  Asylum,  plaintiffs. 


"State  of  California,  ] 


"County  of  Santa  Barbara. 

"Charles  Bradley,  being  first  duly  sworn,  deposes  and 
says  that  he  is  the  defendant  in  the  above-entitled  action. 

"That  he  now  is,  and  at  the  time  the  above-entitled 
action  was  commenced,  and  for  twenty  years  prior 
thereto  had  been,  a  resident  of  the  county  of  Santa  Bar- 
bara, state  of  California,  and  was  such  resident  when  the 
summons  in  said  action  was  served  on  him,  which  ser- 
vice was  in  said  Santa  Barbara  County. 

"That  I  have  fully  and  fairly  stated  the  case  in  this 
action,  and  fully  and  fairly  stated  all  the  facts  relating 
to  such  action,  to  my  counsel  and  attorney  in  said  action, 
B.  F.  Thomas,  an  attorney  at  law,  residing  in  the  city 
and  county  of  Santa  Barbara,  state  of  California,  and 
after  such  statement  to  my  said  attorney,  I  am  advised 
by  him  that  I  have  a  good,  substantial,  and  complete  de- 
fense on  the  merits  of  said  action. 

"Chables  Bbadlby.** 
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L  It  iB  oontended  that  the  affidavit  does  not  intelli- 
gibly refer  to  thia  action,  because  the  title  of  this  action 
ia  not  fully  stated  in  the  affidavit 

The  bill  of  exceptions  shows  that  the  notice  of  the 
motion  ^^stated  that  said  motion  would  be  made  upon 
the  affidavit  and  demand  of  defendant  to  change  the 
place  of  trial,  annexed  and  served  ivith  said  notice,  and 
upon  said  notice  and  all  of  the  papers  and  pleadings  on 
file  in  said  action.''  Both  the  notice  and  demand  ''were 
duly  entitled  in  the  action,''  and  the  affidavit  was  filed 
with  the  notice.  Therefore^  the  reference  in  the  affida- 
vit to  the  ''above-entitled  action"  must  have  been  un- 
derstood to  refer  to  the  title  of  the  action  stated  in  the 
demand,  and  in  the  notice  to  which  the  affidavit  was  an- 
nexed and  with  which  it  was  served.  This  was  sufficient, 
under  section  1046  of  the  Code  of  Civil  Procedure,  which 
provides  that  "an  affidavit,  notice,  or  other  paper,  with- 
out the  title  of  the  action,  .  •  •  •  or  with  a  defective  title, 
is  as  valid  and  efifectual  for  any  purpose  as  if  duly  en- 
titled, if  it  intelligibly  refer  to  such  action." 

2.  The  only  other  objection  to  the  affidavit  is,  that  it 
fails  to  state  that  the  affiant  believes  the  advice  of  his 
counsel,  that  he  had  "a  good,  substantial,  and  complete 
defense  on  the  merits  of  said  action." 

It  is  enough  that  he  fairly  and  fully  stated  the  facts  of 
his  case  to  his  attorney  at  law,  and  that  upon  that  state- 
ment his  attorney  advised  him,  as  matter  of  law,  that 
those  facts  constituted  a  meritorious  defense  to  the  ac- 
tion. He  was  entitled  to  act  upon  the  advice  of  his  at- 
torney as  to  what  was  the  law  applicable  to  those  facts, 
unless  it  appear  that  he  had  reason  to  believe  the  advice 
was  not  given  in  good  faith;  ^or  the  presumption  is,  that 
the  advice  was  asked  and  given  in  good  faith,  and  that 
the  defendant  confided  in  %  if  nothing  appear  to  the 
contrary.  What  is  the  law  applicable  to  a  given  state  of 
facts  IB  rather  a  matter  of  opinion  than  of  belief,  as  to 
which  the  opinion  of  the  non-professional  client  is  of  so 
little  consequence  that  a  court  would  not  act  upon  it  for 
any  purpose. 
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I  find  nothing  in  any  of  the  eases  cited  by  oomiflel 
opposed  to  these  viewsi   and  therefore  think  the  order 

shonld  he  affirmed. 

Hatkes^  0.y  and  Bblohbb,  O.,  ooncorred. 

For   the   reasons   given  in  the   foregoing -opinion,  the 
order  appealed  from  is  affirmed. 

Db  Haybk^  J.,  Shabfstein^  J.,  'HLo'Faslasd,  J. 


[No.  14928.     In  Bank.  — July  28,  1892.1 

HENEY  WIEBOLD  bt  al.,  Rbspondbnts,  v.  J.  J. 
RAlUER  et  al.,  Appeliants,  aitd  J.  J.  RAUER,  Ap- 
pbli^nt,  17.  HENRY  WIEBOLD  et  ai^,  RESPOKDENTa 

APPBAL  —  UNDBBTAKINO DSPOSIT     OV     MOMBT MOTION     TO     WiTHDBAW 

Deposit.  —  A  party  appealing  to  the  supreme  court,  who  has  deposited  In 
the  trial  court  the  amount  of  money  required  to  be  deposited  by  section 
948  of  the  Code  of  Civil  Procedure  In  lieu  of  an  undertaking,  will  not 
be  allowed,  upon  a  motion  therefor  In  the  supreme  court,  to  withdraw  the 
money  deposited  In  the  trial  court,  and  file  an  undertaking  upon  appeal 
In  lieu  thereol 

Motion  in  the  Supreme  Court  for  leave  to  file  an  un- 
dertaking upon  appeal,  and  to  be  allowed  to  withdraw 
money  deposited  in  lieu  of  such  undertaking. 

The  facts  are  stated  in  the  opinion  of  the  court 

0.  H,  Perry,  for  Appellants, 

W,  C.  Kennedy,  for  Eespondents. 

Patebson,  J. — ^This  is  an  application  for  an  order  per- 
mitting appellants  to  substitute  undertakings  in  place  of 
the  money  deposited  in  the  court  below  in  lieu  of  under- 
takings on  appeal. 

Undertakings  were  filed  in  the  court  below  in  due 
time  after  notice  of  appeal,  but  exception  was  taken  by 
respondents    to    the    sufficiency    of    the    sureties    therein. 
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On  the  day  fixed  for  the  justification  of  the  sureties,  the 
latter  failed  to  appear  before  the  judge  of  the  court  be- 
low. Thereafter,  and  in  due  time,  the  appellant  depos- 
ited the  amount  of  the  judgment  appealed  from,  and 
three  hundred  dollars  in  addition  thereto,  which,  under 
section  948  of  the  Code  of  Civil  Procedure,  was  equiva- 
lent to  the  giving  of  sufficient  undertakings. 

The  petitioner  has  presented  to  this  court  undertak- 
ings in  due  form,  and  asks  to  have  the  same  approved 
and  filed,  and  to  be  allowed  to  withdraw  the  money  de- 
posited in  the  court  below. 

.  The  statute  gives  an  appellant  the  right  to  perfect  his 
appeal  and  secure  a  stay  of  proceedings  in  the  judg- 
ment, either  by  giving  certain  undertakings,  or  by  de- 
positing in  the  court  below  the  amount  of  the  judgment 
appealed  from,  and  three  hundred  dollars  in  addition 
thereto.  The  appellant  chose  the  latter  proceeding,  and 
by  depositing  in  the  court  below  the  sum  required  by 
the  statute  perfected  his  appeal.  There  is  no  statutory 
authority  for  the  order  which  he  now  requests  the  court 
to  make;  but  assuming  that  the  court  has  the  discretion 
to  allow  him  to  withdraw  his  deposit  and  give  a  new 
undertaking,  we  have  no  disposition  to  exercise  that  dis- 
cretion in  his  favor.  The  court  is  already  heavily  bur- 
dened with  multifarious  original  proceedings  not  usually 
imposed  upon  appellate  courts,  and  we  have  no  desire  to 
increase  them  by  establishing  a  precedent  for  another, 
and  especially  one  a  denial  of  which  affects  no  substan- 
tial right  of  either  party  to  the  appeal.  If  the  motion 
were  granted  and  a  new  undertaking  were  filed  here,  the 
respondent  might  be  compelled  to  again  examine  into 
the  question  of  the  sufficiency  of  the  sureties  on  the  un- 
dertaking, give  notice  of  exception,  and  to  appear  before 
the  judge  at  the  time  and  place  of  justification.  This 
would  be  manifestly  unjust  to  him.  The  appellant  has 
made  his  choice  of  procedure,  and  having  had  the  ben- 
efit of  it,  should  not  now  be  allowed  to  retract  and  file 
undertakings.      The  only  prejudice  he  can  suffer  by   a 
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denial  of  this  motioii  is  being  deprived  of  the  use  of  the 
money  until  the  appeal  is  determined. 
Motion  denied. 

Bbatty,  0.  J.,  De  Katev,  J.y  MoFabulvb^  J.,  Haxk- 
sov^  J.y  and  Shabpstbin,  J.,  concnrred. 


tNo.  14711.    Department  Two.— Jnly  SS.  1898.] 

THE  LOS  ANGELES  CEMETERY  ASSOCLA.TION, 
Appbliant,   v.   the   city   OF  LOS   ANGELES, 

Eespondbnt. 

DBDICATIOK   of   STBBBV — OlLLNT    UPON    COZTDXTIOKB  —  PUBLIC    USBB  — FOI- 

FfliTUBB  —  Nbglbct  TO  Gbaob  Stbbbt.  —  Land  granted  to  a  city  by  a 
corporation,  In  pursuance  of  a  resolution  of  the  dlrectort  of  the  corpora- 
tion granting  It  for  a  public  road  and  highway,  on  the  condition  that  a 
fence  thereon  be  removed  and  reset  on  the  line  of  the  road  at  the  es- 
pense  of  the  city,  and  that  the  street  be  graded  at  the  city's  expense^ 
becomes  a  public  street,  snbjeot  to  the  oondltlons  named,  upon  its  ao> 
oeptanoe  and  user  by  the  olty  ;  and  the  dty  does  not  forfeit  Its  right  to 
use  It  as  a  publlo  street  simply  because  It  does  not  grade  It  whan  r»> 
quired  to  do  so  by  the  corporation,  but  It  must  be  apparent  that  the  dxj 
will  not  grade  It  at  Its  expense,  or  at  all,  before  the  corporation  can  re- 
claim  the  land. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

M.  C.  Hester,  and  Judson,  Hester  &  Wood,  for  Appel- 
lant 

The  permission  under  which  respondent  took  and 
used  this  land  did  not  constitute  a  dedication  for  any 
purpose.  It  is  well  established  in  this  state,  as  elsewhere, 
that  where  there  is  no  grant  in  writing,  a  dedication  of 
land  can  only  be  established  by  proof  of  acts  on  the  part 
of  the  owner  of  the  fee  which  manifest  clearly  and  un- 
equivocally the  intention  of  the  owner  to  make  such 
dedication.     {Harding  v.  Jasper,  14  CaL  648:  fian  Frtun^ 
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eUeo  Y.  Canavan,  42  OfiL  563 ;  People  v.  Beed,  81  CaL  77 ; 
16  Am.  St  Bep.  22;  People  y.  Blake,  60  CaL  603;  Quinn 
v.  Anderson,  70  CaL  466 ;  Hayward  y.  Manzer,  70  CaL  479 ; 
Eureha  v.  CrogKan,  81  CaL  625 ;  Griffiths  v.  Galindo,  86 
CaL  196 ;  Xa^Aam  v.  Los  Angeles,  87  CaL  519 ;  Grube  v. 
Nichols,  36  HL  92 ;  Jffojrw  v.  Albina,  20  Or.  182 ;  McCor- 
mack  v.  Jfayer,  45  M(L  624;  Shellhouse  v.  iS^^e,  110  Ind. 
613;  Holdane  v.  CoW  iSpring,  21  N.  Y.  477;  Towsdale  v. 
Portland,  1  Or.  405 ;  Shreveport  v.  I?rain,  16  So.  Kep.  656 
(La.) ;  Asgell  on  Highways^  sec.  163.) 

0.  MeFarland,  for  Bespondent 

The  public  have  a  right  to  rely  on  the  conduct  of  an 
owner  as  expressing  his  intent,  and  if  his  acts  are  such 
as  would  lead  a  prudent  man  to  infer  an  intent  to  dedi- 
catBi  and  they  are  so  received  and  acted  on  by  the  pub- 
lic, the  owner  cannot,  after  acceptance  by  the  public, 
recall  the  appropriation.  (Elliot  on  Boads  and  Streets, 
92,  93,  98,  and  authorities  cited;  San  Leandro  v.  Le  Bre- 
ton, 72  CaL  176 ;  Archer  v.  Salinas  City,  93  CaL  43.)  The 
fact  that  the  city  set  back  the  fence,  repaired  and  worked 
upon  the  street,  passed  ordinances  establishing  the  grade 
over  the  strip,  and  lastly,  as  admitted  by  appellant,  the 
public  used  the  strip,  and  traveled  it  constantly  as  a  public 
street  from  1886  until  now,  shows  conclusively  an  accept- 
ance of  it  as  a  street  Any  of  these  acts  constitute  an  ac- 
ceptance. (Sawyer  v.  San  Francisco,  50  CaL  375 ;  People 
V.  Pope,  63  CaL  451;  Visalia  v.  Jacob,  65  Cal.  436 ;  52  Am. 
Rep.  303;  Tolo  Co.  v.  Barney,  79  CaL  375;  12  Am.  St 
Rep.  152.)  The  subject  of  dedication  by  the  owner  and 
acceptance  by  the  public  are  fully  discussed  and  passed 
upon  in  People  v.  Seed,  81  Cal.  70 ;  15  Am.  St  Rep.  22 ; 
Eureka  v.  Croghan,  81  CaL  524;  Phillips  v.  Day,  82  CaL 
24 ;  Eureka  v.  Armstrong,  83  Cal.  623 ;  People  v.  Hibemia 
S.  &  L.  Soc,  84  CaL  634;  Archer  v.  Salinas  City,  93  Cal. 
48. 

FooTB,  C. — ^This  action  was  brought  to  quiet  title  to 
a  strip  of  land  in  the  city  of  Los  Angeles. 
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The  plaintiff,  a  corporation  formed  for  cemetery  pur- 
poses, owned  about  seventy  acres  of  land  in  the  city 
aforesaid,  which  included  that  in  controversy  here.  Its 
board  of  directors  passed  a  resolution  which  ran  thus: — 

''Aug.  25,  1885.  The  board  held  a  special  meeting 
this  date.  All  the  directors,  to  wit,  A.  EL  Judson,  V. 
Ponet,  L  W.  Lord,  Fred.  Dohs  and  A.  E.  Pomeroy,  being 
present.  It  was  moved  and  carried  that  a  strip  of  land 
forty  feet  in  width  off  and  along  the  south  line  of  the 
present  Evergreen  Cemetery  lands,  and  being  the  south 
line  of  lots  1  and  2  in  block  73,  Hancock^s  survey,  be 
granted  for  a  public  road  and  highway,  on  the  condi- 
tion that  the  fence  be  removed  and  reset  on  the  line  of 
the  road,  said  work  to  be  done  at  the  expense  of  the 
city,  and  also  that  the  street  be  graded  at  the  city's  ex- 
pense.    On  motion,  meeting  adjourned. 

"Attest:  A.  E.  Pombboy,  Sec" 

The  president  of  the  corporation,  A.  H.  Judson,  on  the 
7th  of  September,  1885,  made  a  conveyance  of  the  land 
described  in  the  resolution  to  the  defendant,  which,  after 
describing  the  land,  reads  thus:  "Said  piece  of  land 
being  for  the  purpose  of  a  street  or  highway;  and  in  the 
event  of  its  ceasing  to  be  used  as  such  public  street  or 
highway,  the  said  land  to  revert  to  the  said  corporation 
grantor.  Grantor  reserving  the  right  to  remove  the 
fence  on  said  land  at  any  time  within  six  months  from 
the  date  of  the  acceptance  of  this  deed." 

The  defendant,  in  pursuance  of  the  resolution,  removed 
the  fence,  and  within  a  very  short  time  after  the  7th  of 
September,  1885,  the  strip  of  land  began  to  be  and  has 
been  ever  since  used  for  public  travel,  and  in  the  year 
1887  the  defendant,  by  its  proper  oflScers,  changed  th* 
name  of  this  strip  of  land  from  Aliso  Avenue  Extension 
to  First  Street;  it  also  appears  that  the  property  owners 
on  the  side  of  this  strip,  opposite  the  cemetery  property 
from  which  it  was  taken,  deeded  to  the  city  certain  land 
which  was  also  used  as  part  of  this  public  street. 

It  further   appears   that   the  city  by  ordinance   estab- 
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liahed  the  grade  of  this  land  as  a  public  street  And 
that  on  the  30th  of  September,  1885,  the  conveyances  of 
these  lands,  including  that  in  controversy  here,  were  pre- 
sented to  its  '^council,"  and  referred  to  the  board  of 
public  works,  and  that  on  recommendation  they  were 
accepted  and  ordered  filed  for  record  with  the  recorder. 

There  has  been  work  done  many  times  upon  this  road 
by  the  city  in  the  way  of  repairing,  fixing,  and  putting 
it  in  order  for  travel,  but  it  has  not  yet  been  graded. 
And  the  removal  of  the  fence  by  the  defendant  was  shortly 
after  the  7th  of  September,  1885,  and  under  the  plain- 
tiffs direction. 

There  was  also  evidence  that  the  words  "at  the  city's 
expense,"  in  the  resolution  of  the  board  of  directors  of 
the  plaintiff,  were  written  some  time  after  the  meeting 
at  which  the  resolution  was  passed,  although  the  board 
had  intended  it  in  the  beginning  to  be  placed  in  the 
resolution  as  passed. 

The  findings  of  the  court  were  to  the  effect  that  the 
plaintiff  was  not  the  owner  of  the  land  in  fee,  and  had 
not  been  such  owner  since  the  11th  of  September,  1885; 
that  the  defendant  at  the  time  of  the  beginning  of  this 
action  was  and  now  is  the  owner  of  the  strip  of  land 
described  in  the  complaint,  for  the  purpose  of  using  it  as 
a  public  street,  and  of  permitting  the  public  to  use  it  as 
such,  subject  to  the  conditions  subsequent  that  it  shall 
revert  to  the  plaintiff  in  fee-simple  as  its  property,  and 
subject  to  the  further  condition  and  charge,  that  when- 
ever graded  for  street  purposes,  the  costs  and  expenses 
of  such  grading  shall  be  paid  by  the  defendant  and  not 
by  the  plaintiff;  "that  said  strip  of  land  has  been  duly 
dedicated  as  a  public  street  of  said  city,  and  has  been 
accepted  as  such  by  the  city,  subject  to  said  conditions, 
and  has  been  used  as  such  by  the  public  ever  since  the 
year  1885,  and  still  is  used  as  such  street." 

The  concisions  of  law  are,  that  the  defendant  is  enti- 
tled to  judgment  for  its  costs  against  the  plaintiff,  and  to 
a  decree  declaring  said  strip  of  land  to  be  a  public  street, 
subject  to  the  conditions  set  out  in  finding  2,  and   that 
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defendant  holds  title  thereto  for  the  purpose  of  causing 
the  same  to  be  used  as  a  pabUo  street,  eto.  The  judg- 
ment follows  in  aocordanoe. 

The  plaintiff  contends  that  the  evidence  is  insufficient 
to  support  the  findings. 

It  may  be  conceded  that  the  deed  of  conveyance  of  the 
president  of  the  cemetery  was  defective,  and  not  author- 
ized in  some  of  its  recitals,  and  that  the  defendant  mxist 
depend,  for  the  right  of  possession  and  use  of  the  land 
in  question,  upon  the  language  of  the  resolution  of  the 
board  of  directors,  and  the  acceptance  by  the  city  of  the 
land,  and  the  use  of  it  as  a  public  highway,  according  to 
the  offer  of  dedication  contained  in  the  resolution  of  the 
board  of  directors.  And  it  may  further  be  conceded, 
without  deciding,  that  some  of  the  findings  are  not 
supported  by  the  evidence  in  some  of  their  statements. 
Nevertheless,  we  are  of  opinion  that  the  evidence  fully 
sustains  the  fourth  and  last  finding  as  to  dedication  of 
the  land  for  street  purposes,  and  its  acceptance  as  such, 
and  that  finding  is  perfectly  intelligible  when  construed 
with  reference  to  such  statements  in  the  other  findings 
as  are  entirely  consistent  with  those  of  the  fourth  find- 
ing, and  supported  by  evidence. 

It  makes  no  difference,  therefore,  whether  the  defend- 
ant had  or  not  any  right  to  the  land  except  to  use  it  as 
a  public  street,  and  to  observe  the  condition,  when  it 
conveniently  can  do  so,  of  grading  the  same  at  its  ex- 
pense. 

It  does  not  seem  to  us  that  the  attempted  rescission 
of  the  contract  by  plaintiff  could  be  accomplished  until 
the  city  had  declared  or  made  apparent  the  fact  that  it 
would  not  grade  the  street  at  its  expense. 

The  main  idea  in  the  resolution  seemed  to  be  to  grant 
the  land  to  the  city  for  street  purposes,  and  to  make  the 
city  remove  the  fence,  and  when  it  graded  the  street,  to 
do  it  at  its  own  expense,  and  not  at  that  of  the  plaintiff. 
It  does  not  seem  to  be  contemplated,  if  the  city  did  not 
grade  it  when  required  to  do  so  by  the  plaintiff,  that  it 
forfeited  its  right  to  use  the  land  as  a  public  street;  but 
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when  it  is  apparent  that  the  oitj  will  not  grade  it  at  its 
expense  or  at  all,  then  the  plaintiff  might  demand  the 
land  baolc 

We  perceive  no  error  in  the  record^  and  advise  that 
the  judgment  and  order  appealed  from  be  affirmed. 

BxLOHBB,  OL,  and  Yaitousf,  0.,  concurred* 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  are  affirmed. 

Dx  BjLTETSf,  J.J  Shabpstbik,  J.,  MoFabiaitd,  J. 

Hearing  in  Band  denied. 

BxATTT,  C.  J.,  dissented  from  the  order  denying  the 
hearing  in  Bank. 


(No.  20862.    Department  Two.  —July  26»  1892.] 

THE  PEOPLE,  Respondent,  v.  F.  O.  VINCENT,  Ap^ 

PBLULNT. 

Cbxxihal  LA.W  —  JuBT  —  Challenob  to  Pahbl  —  Bbcokd  VKVIBS  —  Ckal- 
UBNOB  TO  JuBOBs  RnuuuoNHD.  —  The  fact  that  aoina  of  the  Jaron 
■ummoned  in  a  criminal  case  upon  a  second  epeclal  venire  had  alao  been 
•nmmoned  upon  the  flret  special  venire,  to  which  a  challenge  to  the  entire 
panel  had  been  sustained  by  the  court,  upon  the  ground  of  the  bias  and 
prejudice  of  the  deputy  sherlfF  who  summoned  them,  famishes  no  ground 
to  a  challenge  of  the  entire  panel  of  the  second  venire,  Whateyer  objee- 
tlons  might  be  had  to  the  second  panel  should  be  presented  as  challenges 
to  indlYldual  jurors. 

m. POWBB    OF   COUBT   TO    DiBBCT    SUMMOKS    OF   JUBOBO.  —  Under    sectlOtt 

226  of  the  Code  of  Civil  Procedure,  the  court  may  at  any  time  direct  the 
sheriif  to  summon  jurors  from  the  body  of  the  county,  although  there  be 
names  of  properly  selected  regular  jurors  In  the  jury-box;  and  when 
from  any  cause  there  are  no  regular  jurors  to  be  drawn  from,  the  court 
may  exercise  the  power  granted  by  said  section. 

lo.  — CHAMoa  OF  Vnxun  —  Discbbtion.  —  Although  the  discretion  of  the 
trial  court  in  granting  or  refusing  a  change  of  venue  in  a  criminal  action 
is  not  an  arbitrary  discretion,  yet  where  its  exercise  has  not  gone  beyond 
legitimate  and  reasonable  limits,  it  cannot  be  rightfully  interfered  with 
by  the  appellate  court. 

Id.  —  HoKiciDB  —  Dbdnkbnnbss  —  iNSTBucnoM.  —  Upon  a  proaecatlcn  for 
murder,  an  instruction  to  the  jury  that  evfllenoe  of  drankenaoM  mm 
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only  be  oousldered  hj  them  for  tbe  purpose  of  determining  the  degree  of 
crime,  and  for  sueh  purpose  It  shoald  be  received  with  great  cauttoB^ 
Is  correct 
Id.  —  Dbath  Psnaltt  —  Ambkdmbkt  of  Codi  —  PnoB  OimiBafl.  —  The 
act  of  the  legUlatnre  of  March  31,  1891,  amending  sections  1217  and  1229 
of  the  Penal  Code,  relating  to  the  time  and  place  for  the  execution  of  the 
death  penalty  of  one  conyicted  of  murder  In  the  first  degree,  does  not 
apply  to  convictions  for  ofFenses  committed  prior  to  Its  enactment 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  Hogan,  and  8.  B.  Hart,  for  Appellant 

Attomey-Oeneral  W.  H.  E.  Hart,  Deputy  Attomey-Oen- 
eral  William  H.  Layson,  Assistant  District  Attorney  Welsh, 
W.  D.  Tupper,  and  F.  H.  Short,  for  Respondent 

McFablanb^  J. — ^Appellant  was  convicted  of  the  crime 
of  murder  in  the  first  degree,  and  appeals  from  the  judg- 
ment, and  from  an  order  denying  a  motion  for  a  new 
trial. 

1.  We  see  no  errors  in  the  rulings  of  the  court  below 
in  the  matter  of  impaneling  the  jury. 

It  appears  that  the  regular  venire  of  jurors  having  been 
exhausted  before  the  jury  was  completed,  the  court  or- 
dered a  special  venire  to  be  summoned  by  the  sheriff; 
that  upon  the  return  of  the  sheriff,  the  appellant  inter- 
posed a  challenge  to  the  entire  panel  of  jurors  summoned 
upon  said  special  venire,  upon  the  ground  of  the  bias 
and  prejudice  of  the  deputy  sheriff  who  summoned  them; 
and  that  said  challenge  was  by  the  court  sustained.  Ap- 
pellant then  interposed  a  challenge  to  the  regular  venire 
of  jurors,  upon  the  ground  that  they  had  not  been  drawn 
in  the  manner  as  prescribed  in  section  205  of  the  Code 
of  Civil  Procedure,  and  the  court  also  sustained  that 
challenge.  The  court  then  ordered  a  second  special 
venire  to  be  issued  for  one  hundred  jurors,  and  upon  the 
return  of  the  sheriff,  it  appeared  that  of  the  one  hundred 
jurors  summoned,  several  were  jurors  who  had  also  been 
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upon  the  first  special  venire  to  which  a  challeiige  had  been 
sustained  for  bias  of  the  officer  who  summoned  them. 
Appellant  then  interposed  a  challenge  to  the  panel  (of 
the  second  special  venire) y  upon  the  ground  that  a  part 
of  the  panel  was  composed  of  persons  who  were  upon  the 
first  special  venire,  and  for  which  the  challenge  for  bias  of 
the  officer  had  been  sustained  as  aforesaid;  and  upon  the 
further  ground  (as  we  understand  it)  that  because  the 
drawing  of  regular  jurors  for  the  year  was  invalid,  there- 
fore there  could  be  no  valid  order  for  the  summoning 
of  special  jurors  by  the  sheriff.  As  to  the  first  point,  it 
is  clear  that  the  fact  that  a  few  persons  summoned  on 
the  second  venire  had  also  been  summoned  on  the  first 
furnished  no  basis  for  a  challenge  to  the  paneL  It  is 
uot  made  a  ground  for  such  challenge  by  the  statute. 
(Pen.  Code,  sec  1064.)  Whatever  legal  objections  appel- 
lant may  have  had  to  those  persons  should  have  been 
presented  as  challen^s  to  individual  jurors.  As  to  the 
second  point,  it  was  held  in  Levy  v.  Wilson,  69  Cal.  Ill, 
and  other  cases,  that  the  court,  under  section  226  of  the 
Code  of  Civil  Procedure,  may  at  any  time  direct  the 
sheriff  to  summon  jurors  from  the  body  of  the  county, 
although  there  be  names  of  properly  selected  regular 
jurors  in  the  jury-box;  and  when,  from  any  cause,  there 
are  no  regular  jurors  to  be  drawn  from,  the  very  case 
arises  where  the  court  may,  without  any  doubt  whatever, 
exercise  the  power  granted  by  said  section  226. 

2.  We  see  no  abuse  of  discretion  in  the  overruling  of 
appellant's  motion  for  a  change  of  venue.  It  is  true 
that  the  prosecution  filed  no  counter-affidavits,  except 
as  to  the  employment  of  assistant  counsel;  but  the  only 
affidavits  filed  by  the  appellant  on  the  motion  were 
made  by  himself  and  his  counsel,  which  fact  distin- 
guishes the  case  widely  from  People  v.  Yoakum,  53  Cal. 
666,  upon  which  he  relies.  Moreover,  as  to  the  main 
point  of  public  feeling  against  appellant  in  the  county 
in  which  he  was  tried,  the  affidavits  are  largely  upon 
information  and  belief;  and  upon  that  point,  as  the 
motion  was  not  made  until  several  days  after  ^tiie  trial 
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had  oommenoed,  the  oourt  had  witnessed  the  ezamina* 
tion  of  a  large  number  of  jurors.  The  code  provides 
that  ''if  the  court  be  saiisfied  that  the  representations  of 
the  appellant  are  true/'  the  motion  should  be  granted; 
and  we  oertainlj  cannot  say  that  in  this  case  the  oourt 
ought  to  have  been  so  satisfied.  It  is  true  that  the  dis- 
cretion of  a  trial  oourt  to  grant  or  refuse  a  change  of 
venue  is  not  an  arbitrary  discretion, — a  mere  naked, 
irresponsible  power;  but  when  there  has  been  fair  room 
for  the  play  of  such  discretion,  and  its  exercise  has  not 
gone  beyond  legitimate  and  reasonable  limits,  it  cannot 
be  rightfully  interfered  with  by  the  appellate  oourt 
(People  V.  EUtott,  80  CaL  296,  and  cases  there  cited.)  And 
we  see  no  reason  to  hold  that  in  the  case  at  bar  such 
discretion  was  improperly  exercised. 

8.  It  is  contended  by  appellant  that  the  court  erred  in 
instructing  the  jury  that  '^evidence  of  drunkenness  can 
only  be  considered  by  the  jury  for  the  purpose  of  deter- 
mining the  degree  of  crime,  and  for  this  purpose  it  must 
be  received  with  great  caution."  This  instruction  and 
others  stating  the  same  principle  have  been  frequently 
approved  by  this  court  in  murder  cases.  (People  v. 
Lewis,  36  Cal.  531 ;  People  v.  Williams,  43  Cal.  344 ;  People 
v.  Belencia,  21  Cal.  544;  People  v.  King,  27  Cal.  507;  87 
Am.  Dec.  96 ;  People  v.  Ferris,  56  CaL  588 ;  People  v.  Jones, 
63  CaL  168.)  Appellant  relies  on  the  recent  case  of 
People  V.  Phelan,  93  Cal.  Ill,  in  which  the  said  instruc- 
tion above  quoted  was  held  to  be  erroneous.  But  that 
was  a  case  of  hurglary,  in  which  the  degrees  of  the  crime 
are  not  based  at  all  upon  the  principle  which  distin- 
guishes the  degrees  of  murder.  Section  22  of  the  Penal 
Code  provides  that  'Vhenever  the  actual  existence  of 
any  particular  purpose,  motive,  or  intent  is  a  necessary 
element  to  constitute  any  species  or  degree  of  crime,  the 
jury  may  take  into  consideration  the  fact  that  the  ac- 
cused was  intoxicated  at  the  time,  in  determining  the 
purpose,  motive,  or  intent  with  which  he  committed  the 
act"  Now,  the  degrees  of  murder  are  based  upon 
the     ^^tent" — the     deliberation     or     premediatation  — 
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with  which  the  act  is  done;  and  therefore  it  is  not  im- 
proper, in  trials  for  unlawful  homicide,  to  instruct  the 
jury  that  they  can  consider  intoxication  only  for  the 
purpose  of  determining  the  degree  of  the  crime,  because 
that  is  telling  them  in  substance  that  they  may  consider 
it  in  determining  ^^the  purpose,  motive,  and  intent'' 
with  which  the  act  was  committed.  But  in  burglary  the 
degrees  of  the  crime  are  fixed  solely  by  the  point  of  time 
at  which  the  act  was  done, — ^if  in  the  night-time,  of  the 
first  degree;  if  in  the  daytime,  of  the  second  degree. 
Therefore,  to  tell  a  jury  in  a  burglary  case  that  they  could 
consider  intoxication  only  in  determining  the  degree  of 
the  crime  would  be  not  only  absurd,  but  to  take  away 
from  them  the  right  to  consider  it  in  determining  the 
^'purpose,  motive,  or  intent"  with  which  the  accused  did 
the  act  complained  of.  Burglary  consists  in  entering  a 
house  (or  one  of  certain  other  buildings  mentioned  in 
the  code),  ^^with  intent  to  commit  grand  or  petit  larceny, 
or  any  felony";  and  it  is  apparent  to  the  dullest  appre- 
hension that  a  drunken  man  might  unlawfully  enter  a 
house  without  any  intent  whatever  to  commit  larceny  or 
felony.  And  it  is  equally  apparent  that  a  jury,  in  deter- 
mining with  what  intent  he  entered,  might  well  consider 
the  fact  that  he  was  intoxicated;  but  the  "degree"  of  the 
crime  would  have  nothing  to  do  with  it  The  court,  in 
delivering  the  decision  in  People  v.  Phelan,  98  Cal.  Ill, 
did  not  consider  it  necessary  to  state  that  they  were  not 
dealing  with  a  murder  triaL 

4.  The  crime  of  which  appellant  was  convicted  was 
committed  prior  to  the  act  of  March  81,  1891,  amending 
sections  1217  and  1229  of  the  Penal  Code,  relating  to  the 
time  and  place  for  the  execution  of  the  death  penalty; 
but  it  must  be  deemed  to  have  been  settled  by  the  de- 
cision of  this  court  in  Bank  in  the  case  of  People  v.  Mc- 
Nvlty,  93  Cal.  427,  that  such  amendments  do  not  apply 
to  convictions  for  offenses  committed  prior  to  their  en- 
actment. 

The  transcript  does  not  contain  the  endenoe^  and  the 
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foregoing  are  the  only  grounds  relied  on  for  a  reversaL 
The  record  presents  no  error. 

Judgment  and  order  appealed  from  affirmed 

Db  Hatbit,  J.y  and  Shabpstbut,  J*,  ooncorred. 
Hearing  in  Bank  denied 


[No.  14044.     Department  One.  — Jnly  87,  1892.] 

HINIHE  L.  FLEMING,  RBSPO]n>BFT,  i;.  SAMUEL  J. 
FLEMING,  Appbuant. 

DZTOBCI  —  BXTBBICI      CBUBLTT COMSIOUUTION       OF      ClBCUMSTAHCBS. — 

What  acts  of  a  spoase  will  constitute  extreme  emelty,  within  the  meaa- 
ing  of  the  statute  proylding  for  a  diyorce  upon  tliat  ground,  cannot  to 
defined  with  precision;  but  each  case  is  to  be  determined,  according  to 
its  own  peculiar  circumstances,  by  the  good  sense  and  Judgment  of  the 
court  or  Jury,  keeping  always  in  view  the  intelligence,  apparent  reOno- 
ment,  and  delicacy  of  sentiment  of  the  complaining  party. 

Id. —  lanvons  Muital  SunmBiNO  —  Qubstion  of  Fact.  —  Whether  la 
any  given  case  there  has  been  inflicted  grievous  mental  suirerlng  npon 
one  of  the  spouses  is  a  pure  question  of  fact  to  be  deduced  from  all  the 
circumstances  of  each  particular  case. 

Id.  —  Plbaoimo  —  Att»cpt  at  Intbbcoub8B  with  DOMnSTZC  ^  Publiciti 

.      OF   CHASGI — ^INJUBX   TO   WuVS   HllAIAH — CONCLUSimMBSS   OF   FlNDXMQ. 

—  Where  a  complaint,  in  an  action  for  a  divorce  by  a  wife  on  the  ground 
of  extreme  cruelty,  alleged  that  the  defendant  attempted  to  have  sexual 
intercourse  with  their  domestic,  and  that  such  conduct  on  the  part  of 
the  defendant  received  great  publicity  by  reason  of  a  complaint  having 
been  made  by  the  domestic  before  a  magistrate,  charging  the  defendant 
with  assault  with  intent  to  commit  a  rape  upon  her,  and  that  afterwards 
he  threatened  to  turn  the  plaintiff  out  upon  the  world  penniless  unless 
she  would  help  him  to  keep  the  domestic  from  prosecuting  him  on  the 
complaint,  and  that  such  conduct  on  the  part  of  the  defendant,  and  the 
publicity  given  to  it,  caused  the  plaintiff  grievous  mental  suffering, 
thereby  greatly  Impairing  her  health,  it  cannot  be  said,  as  a  matter  of 
law,  that  such  conduct  did  not  inflict  grievous  mental  suffering  upon 
her,  and  a  finding  by  the  court  that  It  did  is  conclusive  upon  appeal,  la 
the  absence  of  evidence  in  the  record. 
Id.  —  Pbbsumption  —  Intbntioii  to  Annoy  Wifb.  —  Such  conduct  of  the 
defendant  being  voluntary  and  inconsistent  with  marital  integrity.  It 
will  be  conclusively  presumed  that  he  intended  the  natural  and  ordinary 
effect  thereof  upon  his  wife ;  and  the  law  will  not  condone  the  offense^ 
upon  the  ground  that  the  acts  Imputed  to  him  were  not  willfully  done  to 
annoy  of  vex  the  plaintiff,  and  that  he  did  not  suppose  any  publicity 
would  be  given  to  them,  or  that  his  wife  would  be  told  about  them. 
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Appxal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

0.  W.  Pendleton,  and  Thomas  J.  Carran,  for  Appellant 

The  complaint  is  insufiScient,  as  it  does  not  state  that 
the  defendant  persisted  in  a  course  of  immoral  conduct, 
or  that  he  even  repeated  the  act  of  illicit  intimacy  charged 
against  him.      G^erally,  a  divorce  will  not  be  granted  for 
a  single  act  of  cruelly.     (Hoshall  v.  Hoshall,  51  Md.  72, 
76 ;  34  Am.  Eep.  298 ;  Embree  v.  Embree,  68  HI.  394,  395.) 
There  is  no  allegation  that  the  defendant  acted  willfully 
or   consciously   to   the   distress   of   the  plaintiff,    or   had 
reason    to    believe    that    his    conduct    would    cause    her 
"grievous  mental  suffering."     The  injury  must  be  done 
deliberately;  it  must  be  willful.     (Neeld  v.  Neeld,  4  Hagg. 
Ecc  263 ;  Miller  v.  Miller,  78  N.  0.  102,  105 ;  Kennedy  v. 
Kennedy,  73  N".  Y.  369.)     The  plaintiff  does  not  claim 
that  cohabiting  with  the  defendant  would  be  dangerous 
or  unedurable  to  her.     This   is  an  essential  element  of 
legal  cruelty.     (Beyer  v.  Beyer,  50  Wis.  264,  267;  36  Am. 
Eep.  848;  Elmes  v.  Elmes,  9  Pa.  St  166,  167.)     Neither 
does  it  appear  that  there  was  any  actual  or  reasonably 
apprehended  injurious  effect  upon  the  health  of  the  com- 
plaining  party.     (1   Bishop   on   Marriage   and   Divorce, 
6th  ed.,  sees,  782,  783  b;  Powelson  v.  Powelson,  22  OaL 
862.)     The   complaint   does  not   contain   any   proper  or 
sufficient  allegation  of  the  effect  of  the  defendant's  con- 
duct upon  the  health  of  the  plaintiff,  thus  lacking  that 
fact  which   has  been   declared  by  this  court  to  be   the 
final    test    or    criterion    of    legal    cruelty.     (Waldron  v. 
Waldron,  85  Oal.  266;  Powelson  v.  Powelson,  22  Cal.  362.) 
The  allegation  that  defendant's  acts  have  caused  plain 
tiff   "grievous  mental   suffering"   is  not   a   statement  of 
fact,  nor  of  anything  from  which  the  court  could  infer 
that  a  case  of  extreme  cruelty  existed.     (Smith  v.  Smith, 
62  Cal.  466;  Waldron  v.  Waldron,  85  Cal.  256.)     There 
is  nothing  charged  that  even  partakes  of  the  nature  of 
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I^al  cmelly,  except  the  alleged  threat,  and  that  is  too 
trifling  to  be  considered  a  sufficient  cause  for  a  divorce, 
under  the  allegation  of  extreme  cruelty.  (See  Cline  v. 
Cline,  10  Or.  474;  Miller  v.  MUUr,  78  N.  C.  102.) 

John  0.  Roaaiter,  for  Bespondent 

•  Acts  of  cruelty  need  not  be  persistent  before  relief  and 
safety  can  be  had  by  a  divorce.     (Mahone  v.  Mahane,  19 
Cal.  627;  81  Am.  Dec.  91;  Smith  v.  Smith,  8  Or.  100; 
MeMahan  v.  MeMahan,  9  Or.  526 ;  Oraft  v.  Oraft,  76  Ind. 
186;  KeUy  v.  Kelly,  18  Nev.  49 ;  61  Am.  Kep.  732 ;  Pink- 
ard  V.  Pinkard,  14  Tex.  866;  65  Am.  Dec.  129 ;  Huilker  v. 
HuHker,  64  Tex.  1;  AlbeH  v.  AlbeH,  6  Mont.  677;  61  Am. 
Eep.  86;  Hooper  v.  Hooper,  19  Mo.  365;  D'Aguiler  v. 
lyAguilar,  1  Hagg.  Eoc  778;  MoyUr  v.  Moyler,  11  Ala. 
620 ;  Carpenter  v.  Carpenter,  30  Kan.  712 ;  46  Am.  Kep. 
108.)     Any   conduct    sufficiently   aggravated   to   produce 
ill   health   or   bodily   pain,    though    operating   primarily 
upon  the  mind  only,  should  be  regarded  as  legal  cruelty. 
(Powelson  y.PoweUon,  22  CaL  368 ;  Carpenter  v.  Carpenter, 
80  Kan.  712;  46  Am.  Eep.  108;  Rice  v.  Rice,  6  Ind.  100; 
Holdon  V.  Holdon,  1  Hagg.  468.)     The  contention  that 
the   complaint   is   insufficient   because   containing   no   al- 
legation that  the  defendant  acted  willfully  or  consciously 
in  injuring  the  plaintiff  is  untenable,  as  it  will  be  pre- 
sumed that  a  person  intends  the  ordinary  consequences 
of  his  voluntary  act    (Code  Civ.  Proc,  sec.  1963,  subd. 
8 ;  Pardy  v.  Montgomery,  77  Cal.  326 ;  Carpenter  v.  Carpen- 
ter, 80  Kan.  712 ;  46  Am.  Rep.  108.)    Nor  is  it  necessary, 
in  determining  this  point,  to  inquire  from  what  motive 
his  conduct  proceeds.     What  his  object  may  have  been, 
beyond  the  carnal  and  immoral  one  alleged  in  the  com- 
plaint, is  immaterial,  —  it  could  not  have  been  a  good  one; 
nor  could  it,  under  any  circumstances,  be  justifiable  for 
him  to  attempt  to  have  sexual  intercourse  with  his  domes- 
tic either  by  solicitation  or  violence.     {Carperder  v.  Car- 
penter, 80  Kan.  712 ;   46  Am.  Bep.  108.)     The  allegation 
that  the  conduct  of  the  defendant  caused  the  plaintiff 
grievous    mental    sufferings    thereby    greatly    impairing 
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her  healthy  is  a  sufficient  allegation  of  the  effeot  of  the 
defendant's  conduct  upon  the  health  of  the  plaintiff. 
(Haley  ▼.  Haley ^  14  Pac.  Eep.  94;  Dietrich  v.  Dietrich, 
14  Phila.  649;  Smedley  v.  Smedhy,  30  Ala,  714.) 

Patjebson^  J.  —  This  is  an  action  for  divorce  on  the 
ground  of  extreme  cruelty.  The  material  allegations  of 
the  complaint  are  as  follows: — 

'Tlaintiff  further  alleges  that  on  the  evening  of  the 
eleventh  day  of  March,  1891,  the  plaintiff  and  defendant 
left  their  home  in  South  Pasadena,  in  this  county,  for  the 
purpose  of  attending  a  lecture  in  the  city  of  Los  Angeles ; 
that  they  left  their  infant  child  at  their  said  home  in 
the  care  of  their  domestic,  one  Annie  Peterson;  that 
after  said  lecture  the  plaintiff  and  her  sister  went  to  the 
house  of  a  friend  in  the  said  city  of  Los  Angeles  for 
the  purpose  of  spending  the  night  there;  that  the  de- 
fendant returned  to  their  said  home  and  found  the  said 
Annie  Peterson  in  bed  and  asleep ;  that  said  defendant  then 
and  there  entered  the  bed  of  said  Annie  Peterson,  and 
attempted  to  have  sexual  intercourse  with  her;  that  he 
tried  to  persuade  her  that  it  would  not  be  wrong  for  him 
and  her  to  have  sexual  intercourse  together;  that  he  re- 
mained in  bed  with  the  said  Annie  Peterson  for  upwards 
of  two  hours  before  retiring  to  his  own  room;  that  this 
conduct  on  the  part  of  defendant  has  received  great 
publicity  by  reason  of  a  complaint  having  been  made  by 
the  said  Annie  Peterson  before  a  magistrate  in  the  city 
and  county  of  Los  Angeles,  charging  the  defendant  with 
having  at  said  time  and  place  assaulted  her  with  intent 
to  commit  a  rape  upon  her;  that  afterwards  the  said  de- 
fendant came  to  plaintiff  and  threatened  to  turn  her  out 
upon  the  world  penniless  unless  she  would  help  him  to 
keep  the  said  Annie  Peterson  from  prosecuting  him  on 
the  said  complaint;  that  this  conduct  on  the  part  of  the 
defendant,  and  the  publicity  which  has  been  given  to 
it,  has  caused  plaintiff  grievous  mental  suffering,  thereby 
greatly  impairing  her  health/* 

The  defendant  demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute! 
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a  cause  of  action,  the  demxirrer  was  overruled,  defendant 
offered  no  further  defense  to  the  action,  the  court  upon 
the  proofs  taken  found  the  facts  alleged  in  the  complaint 
to  be  true,  and  judgment  was  entered  in  favor  of  the 
plaintiff,  dissolving  the  bonds  of  matrimony.  From  this 
judgment  the  defendant  has  appealed,  and  now  insists 
that  the  demurrer  ought  to  have  been  sustained,  because 
the  facts  alleged  are  insufficient  to  support  a  finding  of 
extreme  cruelty. 

Our  statute  provides  that  "extreme  cruelty  is  the  in- 
fliction of  grievous  bodily  injury  or  grievous  mental 
suffering  upon  the  other  by  one  party  to  the  marriage." 

Courts  and  elementary  writers  have  foimd  it  impossi- 
ble to  define  with  precision  what  acts  will  constitute  ex- 
treme cruelty,  and  it  would  be  idle  for  us  to  review  the 
decisions  cited,  because  they  are  as  variant  as  the  lan- 
guage of  the  several  statutes  upon  which  they  were 
founded.  The  habits  and  dispositions  of  different  mar- 
ried persons  vary  so  much  that  it  is  impossible  to  lay 
down  any  universal  rule  for  the  determination  of  what 
indignities  should  be  regarded  as  grounds  of  divorce  un- 
der the  statute.  The  legislature  has  necessarily  employed 
general  words,  and  left  each  case  to  be  determined,  ac- 
cording to  its  own  peculiar  circumstances,  by  the  good 
sense  and  judgment  of  courts  and  juries.  'HiVTiether  in 
any  given  case  there  has  been  inflicted  this  'grievous 
mental  suffering'  is  a  pure  question  of  fact,  to  be  de- 
duced from  all  the  circumstances  of  each  particxilar  case, 
keeping  always  in  view  the  intelligence,  apparent  refine- 
ment, and  delicacy  of  sentiment  of  the  complaining 
party."     (Barnes  v.  Barnes j  ante,  p.  171.) 

We  cannot,  as  matter  of  law,  say  that  the  conduct 
charged  in  the  complaint  did  not  inflict  upon  the  plain- 
tiff grievous  mental  suffering.  The  court  below  has 
found  as  a  fact  that  it  did,  and  it  is  the  province  of  that 
court,  and  not  our  own,  to  determine  the  facts.  The 
evidence  is  not  in  the  record,  and  the  finding  is  conclu- 
sive.     We   presume   the   court   considered   the   character 

of  the  parties^  and   was  guided  by  the  statute. and  its 
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sense  of  right  and  justice,  and  not  by  any  chivalric  senti- 
ment, in  awarding  a  decree  to  the  plaintiff. 

The  attorneys  for  appellant  attempted  to  excuse  his  con- 
duct on  the  ground  that  the  acts  imputed  to  him  were 
not  willfully  or  deliberately  done  to  annoy  or  vex  the 
plaintiff, — that  he  did  not  suppose  any  publicity  would 
be  given  to  them,  or  that  his  wife  would  be  told  about 
them;  but  the  law  will  not  condone  a  violation  of  the 
marriage  obligation  on  any  such  ground.  His  conduct 
being  voluntary  and  inconsistent  with  marital  integrity, 
it  is  conclusively  presumed  that  he  intended  the  natural 
and  ordinary  effect  thereof  upon  his  wife.  He,  better 
than  any  one  else,  is  supposed  to  know  the  effect  a  dis- 
closure of  his  acts  would  have  upon  her;  he  took  the 
chances  of  being  found  out,  and  must  suffer  the  conse- 
quences. His  threat  to  turn  his  wife  out  upon  the  world 
penniless,  unless  she  assisted  in  saving  him  from  a 
prosecution  for  his  offense,  did  not  indicate  any  contri- 
tion on  his  part,  or  that  his  consideration  for  the  feel- 
ings of  plaintiff  would  be  any  greater  in  the  future  than 
it  had  been  in  the  past 

Judgment  affirmed. 

Habbiboit,  J.,  and  Gasouttb,  J.,  concurred. 


CNo.  14787.     Department  Two.  — July  27»  1892.] 

THOMAS  R  MORE,  Administbatoe,  ktc.^  Appbllaitt, 
17.  J.  W.  CALKINS  bt  al.,  Eespondbnts. 

TBUST  DKK> DBCLA.BATION  OF  TBUST POWES  TO  SSLL  AND  CONYIT.  ^ 

All  instrament  which  conyeya  to  a  grantee  named  therein  the  legal  title 
to  property  described,  apon  certain  truati  which  it  declares,  and  which 
confers  upon  him  the  power  in  execution  thereof  to  sell  the  property 
thns  conveyed  and  transmit  the  legal  title  to  his  grantee,  is  a  trust  deed. 
lo.  —  dbbd  to  Cuditob  to  bb  Paid  fboic  Pbocbbob  of  Salb  —  Mort- 
QAOB.  —  The  fact  that  such  deed  was  made  directly  to  a  creditor  of  the 
grantor  as  trustee,  and  not  to  a  third  party,  is  immaterial  upon  the  ques- 
tion as  to  whether  the  conveyance  should  be  treated  as  a  mortgage  or  s 
deed  of  trust,  as  such  question  must  depend  upon  the  essential  character 
of  the  instrument  as  shown  by  its  terms,  and  not  upon  whether  th^  gran-   . 
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tee  tai  ft  tredltor  whoee  debt  is  to  be  paid  oat  of  the  proceed!  to  arloe 
from  the  execution  of  the  trust  which  Is  declared. 
IBL  —  Dkith  ov  Gbamtob  —  BvrocAnoM  or  Powbb  or  Salb  —  FiJLun 
TO  PBBsnrr  Claim  —  Camcbllatioit  or  Dmm>.  —  The  death  of  the  gran- 
tor does  not  operate  as  a  reyocation  of  a  power  of  sale  contained  in  a 
trust  deed,  or  limit  the  efPeet  of  the  deed ;  and  the  f aiiore  to  present  to 
the  administrator  of  the  deceased  grantor  the  claims  secured  bj  It  fur- 
nishes no  ground  for  a  court  of  equity  to  cancel  the  deed. 

In.  —  CONSTBUCTXON  OV  DUD  —  CONSIDIBATION   Or  PBOMISB  TO  TlUSm  ~ 

Appbal  —  Law  of  Casi.  —  The  construction  placed  upon  a  deed  of 
trust  by  the  supreme  court,  in  its  decision  rerersing  the  Judgment  and 
remanding  the  case  for  a  new  trial«  holding  that  a  promise  to  pay  ten 
thousand  dollars  to  the  trustee,  besides  his  debts  and  the  reasonable 
expenses  of  his  administration,  was  without  Consideration,  Is  the  law  of 
the  ease,  and  the  question  of  its  correctness  will  not  be  considered  upon 
ft  second  appeal. 
Id.  —  GoMPivsATioN  or  TBusm  —  RKMBUssaxicr  or  Bxfbhsb8.^A 
trustee,  upon  the  close  of  his  trust,  is  entitled  to  ft  reasonable  compen- 
sation for  his  services  in  performing  his  duties  under  the  trust  deed,  to 
be  fixed  by  the  court,  unless  the  parties  can  agree  In  relation  thereto, 
and  is  entitled  to  be  reimbursed  for  all  expenses  incurred  by  him. 

Appeal  from  a  judgment  of  the  Superior  Oourt  of 
Ventura  County. 

The  facts  are  stated  in  the  opinion  of  the  oourt,  and  in 
the  opinion  reported  in  86  CaL  177. 

Barclay,  Wilson  &  Carpenter,  L.  0.  MeK^eby,  and  W.  H. 

WUde,  for  Appellant 

Wright  &  Day,  for  Eespondenta. 

Db  Haven,  J.  —  The  plaintiff  is  the  administrator  of 
the  estate  of  Alexander  S.  More,  deceased,  and  the  prayer 
of  the  complaint  filed  in  the  action  is,  that  a  certain  trust 
deed,  executed  hy  the  deceased  in  his  lifetime,  be  de- 
clared void,  and  that  defendant  Calkins  be  enjoined 
from  selling  the  land,  water  ditch,  and  water  rights  con- 
veyed by  said  deed  under  the  power  which  is  given 
therein.  The  case  was  here  before.  The  opinion  upon 
the  former  appeal  is  reported  in  85  CaL  177,  and  the 
deed  referred  to  is  there  set  out  in  fulL 

After  the  decision  upon  the  former  appeal,  the  plain- 
tiff filed  a  supplemental  complaint,  in  which  it  is  alleged 
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that  the  defendant  did  not,  within  the  time  limited  by 
section  1498  of  the  Code  of  Civil  Procedure,  present  the 
claims  secared  by  said  deed  to  the  plaintiff  as  adminis- 
trator of  Alexander  S.  More,  deceased,  and  it  is  averred 
that  the  same  are  barred  by  sections  1493,  1500,  and 
1603  of  the  Code  of  Civil  Procedure. 

It  was  further  alleged  in  the  supplemental  complaint 
that  after  the  commencement  of  the  action,  the  defend- 
ant Calkins  made  a  conveyance  to  one  Merton  B.  Hull 
of  all  the  property  described  in  the  deed  executed  by 
deceased,  and  that  said  Hull  had  notice  of  the  pending 
action,  and  the  plaintiff  asked  that  Hull  be  made  a  party 
defendant,  and  for  a  judgment  to  the  effect  that  the  deed 
from  defendant  Calkins  to  said  Hull  be  canceled,  and 
Hull  compelled  to  convey  all  of  said  property  to  the 
plaintiff,  as  administrator  of  the  estate  of  the  deceased 
Alexander  S.  More,  and  that  all  of  the  claims  mentioned 
in  the  deed  of  trust,  executed  by  deceased  to  defendant 
Calkins,  be  declared  barred,  and  that  plaintiff  be  put 
in  possession  of  all  of  the  property  conveyed  by  said 
deed.  Hull  appeared  in  the  action,  and  joined  with 
the  other  defendant  in  answer  to  the  supplemental 
complaint 

The  judgment  of  the  superior  court  was,  that  the  deed 
executed  by  Calkins  to  his  co-defendant  Hull  be  can- 
celed, and  it  further  directed  that  the  property  conveyed 
to  defendant  Calkins  by  the  deed  of  trust  executed  by 
deceased  be  sold,  and  said  judgment  also  determined  the 
amount  which  the  defendant  Calkins,  as  trustee,  is  enti- 
tled to  retain  out  of  the  proceeds  of  such  sale,  in  which 
amount  is  included  the  sum  of  ten  thousand  dollars, 
which  is  provided  for  in  the  deed  referred  to.  The 
plaintiff  appeals  from  the  judgment 

L  The  instrument  which  the  plaintiff  seeks  to  have 
set  aside  is  a  trust  deed.  It  conveyed  to  defendant 
Calkins  the  *  legal  title  to  the  property  described,  upon 
the  trusts  which  it  declares,  and  conferred  upon  him  the 
power  in  execution  thereof  to  sell  the  property  thus  con- 
veyed, and  transmit  the  legal  title  to  his  grantee.  riKQi^k]r> 
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V.  Briggs,  14  CaL  267 ;  73  Anu  Dec.  651 ;  Bateman  v.  Burr, 
67  CaL  480 ;  Thompson  v.  McKay,  41  CaL  221.) 

It  is  not  material  that  in  this  case  the  conveyance  was 
made  directly  to  Calkins,  who  was  a  creditor,  and  not  to 
a  third  party.  Whether  the  conveyance  is  to  be  treated 
as  a  mortgage  or  as  a  deed  of  trust  must  depend  upon 
its  essential  character,  as  shown  by  its  terms,  and  not 
whether  the  grantee  is  a  creditor  whose  debt  is  to  be 
paid  out  of  the  proceeds  to  arise  from  the  execution  of 
the  trust  which  is  declared.  In  Thompson  v.  McKay,  41 
CaL  221,  the  deed  was  upon  a  trust  to  sell  or  lease  the 
premises  conveyed,  and  after  making  certain  deductions 
to  apply  the  proceeds  to  the  payment  of  a  promissory 
note  executed  by  the  grantor  in  favor  of  the  grantee, 
and  the  courts  said,  in  declaring  the  legal  effect  of  this 
deed:  "That  the  deed  from  Gowen  to  Hill  conveyed  the 
fee,  and  that  Hill  had  the  power,  in  execution  of  the 
trust,  ta  transmit  the  legal  title  to  a  purchaser,  is  too 
plain  for  debate.*' 

2.  The  death  of  the  grantor  did  not  operate  as  a  revo- 
cation of  the  power  of  sale  contained  in  the  deed  under 
consideration,  or  in  any  manner  limit  the  effect  of  the 
deed,  and  this  being  so,  the  failure  to  present  to  the 
administrator  of  deceased  the  claims  secured  by  it  fur- 
nishes no  ground  for  a  court  of  equity  to  cancel  the 
deed.  (Whitmore  v.  San  Francisco  Savings  Union,  50 
CaL  146.) 

As  the  deed  made  by  plaintiff's  intestate  requires  no 
judicial  foreclosure,  and  the  powers  and  trusts  therein 
declared  are  in  full  force,  it  follows  that  sections  1493 
and  1602  of  the  Code  of  Civil  Procedure,  prescribing 
the  time  within  which  claims  must  be  presented  against 
the  estate  of  a  deceased  person,  and  section  1500  of  the 
same  code,  allowing  an  action  for  foreclosure  of  a  mort- 
gage, without  presentation  of  such  claim,  only  ''when 
all  recourse  against  any  other  property  of  the  estate  is 
expressly  waived  in  the  complaint,"  have  no  application 
to  the  case  before  us,  and  the  right  of  the  defendant  to 
execute  the  powers  conferred  by  the  deed,  and^pply  the 
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proceeds  arising  therefrom  to  the  payment  of  the  debts 
and  charges  named  in  the  deed,  is  not  dependent  upon 
a  compliance  with  these  sections. 

8.  The  deed  provides  that  out  of  the  proceeds  of  the 
sale  of  the  property  thereby  conveyed,  the  defendant 
Calkins  shall  pay, — "1.  The  reasonable  expenses  of  the 
management  of  said  lands  and  property,  and  of  the  ex- 
ecution of  these  trusts;  2.  To  the  said  J.  W.  Calkins  the 
sum  of  fifteen  thousand  dollars,  with  interest  thereon  at 
the  rate  of  ten  per  cent  per  annum,  together  with  the 
additional  sum  of  ten  thousand  dollars,  which  the  party 
of  the  first  part  hereby  agrees  to  pay  the  party  of  the 
second  part,  without  interest."  etc.  The  court  below,  in 
its  decree,  allowed  to  the  defendant  this  last-named  sum 
of  ten  thousand  dollars,  without  interest,  and  its  action 
in  this  respect  is  assigned  as  error. 

The  provision  of  the  deed  just  quoted  was  under  con- 
sideration by  this  court  upon  the  former  appeal,  and 
was  construed  as  foUows:  "The  fact  that  it  appears  upon 
the  face  of  the  instrument  that  payment  for  all  loans 
and  advances,  and  compensation  for  all  services,  with  ex- 
traordinary interest,  is  provided  for,  exclusive  of  the 
promise  to  pay  ten  thousand  dollars  without  interest, 
tends  to  corroborate  the  averment  that  there  was  no 
consideration  for  the  promise  to  pay  the  ten  thousand 
dollars.  But  for  the  presumption  that  there  is  a  considera- 
tion for  every  promise  in  writing,  there  would  appear  to  be 
no  consideration  for  the  promise  to  pay  the  ten  thousand 
dollars  unthout  interest/^ 

The  construction  thus  placed  upon  the  deed  has  be- 
come the  law  of  the  case,  and  the  question  of  its  cor- 
rectness is  not  open  to  consideration  upon  this  appeal. 
(Table  Mountain  Co.  v.  Stranahan,  21  Cal.  548.)  And  in 
view  of  what  was  thus  said  by  the  court  on  the  former 
appeal,  we  think  the  court  was  not  justified  in  allowing 
to  the  defendant  Calkins  this  sum  of  ten  thousand  dol- 
lars. The  court  found  in  relation  to  the  consideration 
for  this  promise  to  pay  this  sum  as  follows:  "That 
the   said  trust   deed,    and   every   part   thereof,    was    and 
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is  supported  by  a  good  and  valid  consideration  leeerred 
by  said  Alexander  S.  More,  in  the  execution  of  said 
trusts,  and  that  the  item  of  ten  thousand  dollars  men- 
tioned in  said  deed  of  trust  was  a  part  of  the  entire 
transaction,  and  was  a  bonus  or  consideration,  in  addi- 
tion to  interest  on  the  money  provided  to  be  ad- 
vanced, for  the  use  and  benefit  of  said  Alexander  S. 
More,  and  as  part  of  the  consideration  for  furnishing 
of  the  money  in  said  deed  of  trust  provided,  and  for  the 
services  to  be  rendered  and  the  obligations  assumed,  as 
set  forth  in  said  deed  of  trust''  In  this  the  court  does 
not  find  that  the  defendant  Oalldns  was  to  furnish  any 
other  money,  or  assimie  any  other  obligations,  or  render 
any  other  services,  than  appears  from  the  deed  itself. 
But  if  it  be  true,  as  the  court  held  on  the  former  appeal, 
'^that  payment  of  all  loans  and  advances,  and  com- 
pensation for  all  services,  with  extraordinary  interest,  is 
provided  for,  exclusive  of  the  promise  to  pay  the  ten  thou- 
sand dollars,"  it  necessarily  follows  that  unless  the  prom- 
ise to  pay  this  ten  thousand  dollars  is  founded  upon  some 
other  consideration  than  the  express  agreement  of  de- 
fendant Calkins  to  furnish  the  money  and  assume  the 
other  obligations  and  duties  provided  for  in  the  deed  of 
trust,  the  promise  to  pay  this  sum  must  be  held  to  be 
without  consideration,  if  the  law  as  declared  in  the  for- 
mer opinion  is  to  be  followed;  for  it  was  in  view  of  the 
fact  that  the  court  construed  the  deed  as  providing  in 
other  parts  for  the  payment  of  everything  which  the 
court  below  finds  that  defendant  was  to  furnish  in  the 
way  of  money,  and  for  the  rendition  of  all  his  services 
as  trustee,  that  upon  the  former  appeal  this  court  said: 
"But  for  the  presumption  that  there  is  a  consideration 
for  every  promise  in  writing,  there  would  appear  to  be 
no  consideration  for  the  promise  to  pay  the  ten  thou- 
sand dollars,  without  interest.  ** 

As  already  stated,  we  are  not,  upon  this  appeal,  at  lib- 
erty to  review  the  former  opinion,  and  place  upon  the 
deed  under  consideration  any  other  oonstruetioiL  than 
was  given  to  it  there. 
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The  defendant,  upon  the  close  of  his  trust,  is  entitled 
to  a  reasonable  compensation  for  his  services  in  per- 
forming his  duties  as  trustee  under  the  deed,  and  is  en- 
titled to  be  reimbursed  for  all  expenses  incurred  by  him. 
The  compensation  will  have  to  be  fixed  by  the  court, 
unless  the  parties  can  agree  in  relation  thereto. 

The  finding  of  the  court  as  to  the  amount  which  de- 
fendant Oalkins  is  entitled  to  retain  out  of  the  proceeds 
of  the  sale  of  the  property  conveyed  by  the  trust  deed 
is  not  questioned,  except  as  to  the  item  of  the  ten  thou- 
sand dollars,  already  discussed,  —  that  is,  his  right  to 
retain  all  the  money  found  due  him,  except  this  ten 
thousand  doUars,  is  not  denied,  unless  he  lost  his  right 
to  retain  the  same  by  a  failure  to  present  his  claim 
therefor  to  the  executor  of  the  deceased.  !Nor  is  there 
any  other  objection  made  to  the  judgment  itself.  Under 
these  circumstances,  it  is  not  necessary  that  there  should 
be  any  new  trial  of  the  action. 

Judgment  reversed  and  cause  remanded,  with  direc- 
tions to  the  superior  court  to  modify  its  judgment  in 
accordance  with  this  opinion,  by  striking  therefrom  the 
allowance  to  defendant  Calkins  of  the  said  sum  of  ten 
thousand  dollars,  and  providing  in  place  thereof  that  he 
be  allowed  a  reasonable  compensation,  upon  the  settle- 
ment of  the  trusty  to  be  fixed  by  the  court 

MoEaxulkd,  Ji  and  Shabpstxiv,  J.,  eoneanecL 
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[No.  14060.    In  Bank.  ^  July  28,  1802.] 

A.  FORNI,  Rbspondbnt,  v.  GEOEGE  M.  YOELL  bt  au, 
Appbixabts. 

Appbal  —  Undbstakzho  —  Nbw-tbial  Obdbb  hot  Bmwexbmd  to  —  DiBMxa- 
8Ai«  —  Stipulation  —  Bstoppbl. — Although,  as  a  general  rule,  an  appeal 
from  a  new-trial  order  must  be  dismissed  where  the  undertaking  on  ap- 
peal from  the  Judgment  does  not  refer  to  the  order,  and  there  Is  no  un- 
dertaking on  appeal  from  the  order,  yet  where  a  respondent  stipulated 
In  writing,  within  sixty  days  after  the  overruling  of  the  motion  for  a  new 
trial,  that  the  appellant  had  In  due  time  given  and  filed  a  good  and  suill- 
dent  undertaking  upon  appeal  In  the  cause,  he  Is  estopped  from  claiming^ 
after  the  time  for  appeal  has  elapsed,  that  the  appeal  must  be  dismissed 
because  of  the  failure  of  the  undertaking  to  refer  to  the  appeal  from  the 
new-trial  order. 

MoTTOB  in  the  Supreme  Court  to  dismiss  an  appeal 
from  an  order  of  the  Superior  Court  of  Santa  Clara 
County  denying  a  new  trial  The  facts  are  stated  in  the 
opinion  of  the  court. 

William  L.  OxU,  for  Appellants. 

F.  B.  Laine,  and  Jackson  Hatch,  for  Bespondemt 

Bbattt,  0.  J.  —  The  defendants  appealed  from  the 
judgment^  and  from  an  order  denying  their  motion  for 
a  new  trial.  The  plaintiff  moves  to  dismiss  the  appeal 
from  the  order,  upon  the  ground  that  the  undertaking  on 
appeal  makes  no  reference  to  the  appeal  therefrom,  and 
consequently,  that  so  far  as  the  order  is  concerned,  the 
appeal  is  ineffectual  for  any  purpose.  (Code  Civ.  Proc, 
sec.  940.) 

It  is  conceded  by  the  appellant  that  his  undertaking 
as  filed  was  in  fact  defective  in  the  particular  specified, 
and  it  is  settled  by  numerous  decisions  of  this  court  that 
in  such  case  the  appeal  must  be  dismissed,  if  the  respond- 
ent has  not  waived  the  defect,  or  done  some  act  by  which 
he  is  estopped  to  raise  the  objection.  (People  v.  Center, 
61  CaL  191;  Corcoran  v.  Desmond,  71  CaL  100;  Home  and 
Loan  Ass'n  v.  Wilkins,  71  CaL  626;  Bemiaud  v.  Beecher, 
74  CaL  617;  Wood  v.  Pendola,  77  Cal.  82;  Schurtz  v.  Ro- 
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mer,  81  OaL  246 ;  Crew  v.  Diller,  86  OaL  655 ;  Pacific  Pav- 
ing Co.  V.  BoUon,  89  OaL  1560 

But  it  ia  contended  that  the  respondent  in  this  case 
has  waived  the  defect  in  the  undertaking,  and  is  thereby 
estopped  to  make  the  objection  upon  which  his  motion 
is  based.  The  order  overruling  the  motion  for  a  new 
trial  was  made  and  entered  December  21,  1891,  and 
some  time  prior  to  January  30,  1892,  the  respondent 
stipulated  in  writing,  among  other  things,  ''that  the 
appellant  has  in  due  time  given  and  filed  a  good  and 
sufficient  undertaking  on  appeal  in  said  cause."  This 
stipulation  is  contained  in  the  original  transcript  filed 
in  this  court  on  January  30,  1892,  and  must,  therefore, 
have  been  signed  on  or  prior  to  that  date,  and  before 
the  time  for  appealing  from  the  order  had  expired." 

This  fact  distinguishes  the  present  case  from  Perkins 
v.  Cooper,  87  Cal.  241.  There  a  similar  stipulation  was 
given,  but  not  until  the  time  for  appealing  from  the  or- 
der had  expired,  and  if  the  stipulation  had  been  refused, 
the  appellant  could  not  have  given  a  new  notice  of  ap- 
peal But  here,  if  the  stipulation  had  not  been  given, 
the  defendants  had  ample  time  to  file  and  serve  a  new 
notice,  and  it  may  well  be  that  their  reliance  on  the  stip 
ulation  prevented  them  from  doing  so.  Under  such 
circumstances,  we  think  the  respondent  should  not  be 
allowed,  after  the  time  for  appealing  has  elapsed,  to  con- 
tradict his  former  admission. 

Motion  denied. 

Db  Havxk,  J.,  Habbison^  J.,  Gabouttb,  J^  KoFaj»> 
LAHD^  J^  and  Shabpstkut^  J.,  ooneorred. 
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[No.  14893.    Department  One.  — July  29,  1892.] 

CHARLES  BOHNERT,  Respondent,  v.  JOSEPHINE 
BOHNERT,  Appellant. 

NlW-TBXAL  STATBKBNT  —  SPICZnCATIONS RlTiaW  UPON  APFBAL.  ^~  WbCM 

there  is  no  epeclflcatlon  of  error  in  a  statement  on  motion  for  new  trial, 
errors  alleged  by  the  appellant  to  have  been  committed  by  the  court  dar- 
ing the  trial  will  not  be  considered  by  the  appellate  court 

DiTOBCB  —  AODLTUT  —  PLBA  OT  CONDONATION QUBSTIOX  OW  FACT CON- 

CLuaiTiNBSS  OF  FINDING.  —  In  an  action  for  divorce  upon  the  ground  of 
adultery,  where  the  defendant,  after  denying  the  charge  of  adultery, 
alleged  a  condonatio-  by  the  plaintiff,  and  his  cohabitation  with  her  after 
the  bringing  of  the  action ;  and  the  defendant  testifled  that  after  the  com- 
mencement of  the  action  she  went  to  a  cottage  with  him  at  his  request 
where  they  undressed  and  went  to  bed  together,  and  that  they  staid 
there  most  of  the  afternoon  and  had  sexual  intercourse ;  and  the  plaintiff 
testified  that  he  did  not  have  sexual  intercourse  with  her,  as  stated  by 
her,  nor  at  any  time  after  the  commencement  of  the  action,  but  did  not 
say  whether  he  had  undressed  and  occupied  a  bed  with  her  in  the  cot- 
tage, —  a  finding  by  the  court  against  the  plea  of  condonation  is  concln- 
slve.  The  question  of  the  plaintiff's  credibility,  and  the  probability  off 
his  statement  in  view  of  his  failure  to  deny  that  he  undressed  and  went 
to  bed  with  the  defendant  as  stated  by  her,  are  matters  for  the  determi- 
nation of  the  trial  court 
Id.  —  Bbstobation  to  Marital  Riohts  —  Act  or  Skkual  iNTiBCOussft 
— ^The  requirement  of  a  **re8toration  of  the  offending  party  to  ail  marital 
rights,"  under  section  116  of  the  Civil  Code,  in  order  to  constitute  con- 
donation, is  not  proved  by  evidence  of  sexual  intercourse  alone;  and  the 
fact  that  a  wife  charged  with  adultery  went  to  a  cottage  with  her  hus- 
band at  his  request,  and  that  they  went  to  ber  and  had  sexual  Inter- 
course, does  not  necessarily  show  foregiveness  or  intention  on  his  part  tis 
take  her  back  to  his  home  and  restore  her  to  marital  rights. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Siskiyou  County,  and  from  an  order  denying  a  new 
trial 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  B.  Warren,  and  QxLlis  &  Tapscott,  for  Appellant 

J.  Chadboume,  Clay  W.  Taylor,  and  /.  V.  Brown,  far 

Respondent 

Patbrson,  J.  —  This  is  an  action  for  divorce,  and  the 
custody  of  a  minor  child.  The  court  found  the  charge  of 
adultery  to  he  true  as  alleged  in  the  rM>mplaint,  and  ren- 
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dered  jndgment  in  favor  of  the  plaintiff,  dissolving  the 
bonds  of  matrimony,  and  awarding  to  him  the  custody 
of  the  child. 

In  their  brief,  connsel  for  appellant  discuss  a  large 
number  of  errors  alleged  to  have  been  committed  by  the 
court  during  the  trial;  but  as  there  is  no  specification 
of  error  in  the  statement,  they  cannot  be  considered, 
(Ferrer  v.  Home  Mut.  Ins.  Co.,  47  Cal.  427 ;  Fleming  v. 
AlbecJc,  67  Cal.  227;  Pico  v.  Cohn,  67  Cal.  258.)  The 
statute  provides '  that  ' Vhen  the  notice  designates  as 
the  ground  of  the  motion  errors  in  law  occurring  at  the 
trial,  and  excepted  to  by  the  moving  party,  the  statement 
shall  spedfj  the  particular  errors  upon  which  the  party 
wiU  rely/*  (Code  Civ.  Proa,  sec.  659.)  The  object  of 
this  provision  is  apparent:  it  is  to  enable  the  adverse 
party  to  prepare  his  amendments  without  the  necessity 
of  going  through  the  statement  proposed  by  the  moving 
party  to  ascertain  what  objections,  rulings,  and  excep- 
tions are  incorporated  therein.  Unless  the  alleged  er- 
rors are  specifically  pointed  out,  they  are  deemed  to  have 
been  waived  by  the  moving  party.  He  is  bound  to 
state  upon  what  particular  errors  he  will  rely  for  a  new 
trial 

The  defendant,  after  denying  the  allegations  of  adul- 
tery, alleged  that  subseqent  to  the  filing  of  the  amended 
complaint,  the  plaintiff  being  fully  informed  as  to  the 
matters  alleged  therein,  freely  condoned  all  offenses  com* 
mitted  by  the  defendant,  freely  forgave  the  defendant, 
and  cohabited  with  her.  The  court  found  that  the  plain- 
tiff did  not  condone  or  forgive,  nor  did  he  cohabit  or 
have  sexual  intercourse  with  her,  as  alleged  in  the  an- 
swer, and  that  there  was  not  any  reconciliation  between 
the  parties,  or  restoration  of  the  defendant  to  any  marital 
rights.  This  is  the  only  finding  of  the  court  which  is 
Attacked  as  not  supported  by  the  evidence. 

The  defendant  testified  that  after  the  commencement 
of  the  action  she  went  to  the  hotel  kept  by  the  plaintiff; 
that  he  requested  her  to  go  down  to  the  cottage;  that  she 
wont  to  the  cottage  with  liim,  where  they  undressed  and     i 
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went  to  bed  together;  that  they  staid  there  most  of  the 
afternoon,  and  had  sexual  intercourse.  The  plaintiff  tes- 
tified that  he  did  not  have  sexual  intercourse  with  the 
defendant,  as  stated  bj  her,  nor  at  any  time  after  the  com- 
mencement of  the  action,  but  did  not  say  whether  he  had 
undressed  and  occupied  the  bed  with  her  in  the  cottage. 
Appellant  insists  that  upon  this  state  of  the  evidence  the 
court  ought  to  have  found  in  favor  of  the  defendant,  on 
the  defense  of  condonation. 

It  has  been  held  that  one  act  of  sexual  intercourse  is 
conclusive  evidence  of  condonation  in  case  of  adultery 
(Anonymous,  6  Mass.  147)^  although  it  is  not  where  the 
offense  alleged  is  extreme  cruelty  or  desertion*  {Qard- 
ner  v.  Gardner,  2  Gray,  484;  Kennedy  v.  Kennedy,  87  IlL 
250.)  But  however  this  may  be,  it  is  sufficient  to  say 
here  that  the  court  has  found  against  the  defendant  on 
the  plea  of  condonation,  and  its  finding  is  conclusive. 
The  question  of  the  plaintiff's  credibility,  and  the  prob- 
ability of  his  statement,  in  view  of  the  failure  to  deny 
that  he  undressed  and  went  to  bed  with  the  defendant, 
as  stated  by  her,  are  matters  for  determination  in  the 
court  below,  and  not  here. 

Furthermore,  under  our  statute,  one  of  the  require- 
ments necessary  to  condonation  is  ^'restoration  of  the 
offending  party  to  all  marital  rights"  (Civ.  Code,  sec. 
116),  and  this  requirement  is  not  proved  by  evidence  of 
sexual  intercourse  alone.  The  testimony  of  the  defend- 
ant, taken  as  true,  does  not  necessarily  show  foi^veness 
or  intention  on  his  part  to  take  her  back  to  his  home 
and  restore  her  to  marital  rights.  (Kennedy  v.  Kennedy, 
87  lU.  254.) 

Judgment  and  order  affirmed. 

Qaboutti^  J^  and  Habsiboh,  J,,  ocmeoRad. 
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[No^  14637.    Department  Two.  —  July  SO,  1882.] 

JOHN  D.  BEOWNLEE,  Rbspotobwt,  v.  W.  Q.  RIF- 

FENBUEG  BT  AL.,  ApPELLAW T8. 
▲TS4CHMKfT UKDBBTAKZNO      VOB      RSLBASB  —  RBTDBM     OF    BXBCUTIOM  — 

OoifDXTxoir  PncBDBNT  TO  AcTiOK.  —  Under  eeetlon  652  of  the  Code  of 
ClTil  Proeednre,  proTldin«  that  If  an  ezeentlon  be  retamed  onaatiefled 
In  whole  or  in  part,  the  plaintiff  maj  proeeente  any  mndertaking  gWen 
ponmant  to  leetiona  S54  and  565  of  the  aame  code,  for  the  release  of 
property  attached,  the  lasnanee  and  retnm  of  an  execution  is  a  condi- 
tion precedent  to  the  right  to  commence  an  action  upon  the  undertaking. 
Id.  -^  DncAHD  voB  Rbtubn  of  Pbopbbtt.  —  An  undertaking  for  the  release 
of  property  taken  under  a  writ  of  attachment  in  an  action,  conditioned 
ttiat  the  ''defendant  will,  on  demand,  redellTer  such  attached  property 
•0  released  to  the  proper  officer,**  does  not  limit  the  right  to  make  the 
demand  to  the  officer  to  whom  the  property  is  to  be  dellTered,  but  the 
party  in  whose  behalf  the  demand  is  to  be  made  may  himself  make 
It,  and  it  is  only  necessary  that  the  officer  be  clothed  with  authority  to 
receive  the  property  and  sell  it. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Diego  County,  and  from  an  order  denying  a  new 
trial 

The  facts  are  stated  in  the  opinion. 

WeUborn,  Stevens  &  Wellborn,  for  Appellants. 

Shaw  A  Holland,  for  Bespondent 

Bbloheb,  C.  —  This  action  is  upon  an  undertaking; 
executed  by  the  defendants,  for  the  release  of  property 
taken  under  a  writ  of  attachment,  in  an  action  whereir 
the  respondent  here  was  plaintiff,  and  one  W.  D.  Lewi? 
was  defendant 

The  court  below  gave  judgment  for  the  plaintiff,  and 
the  defendants  have  appealed  from  the  judgment,  and 
an  order  denying  their  motion  for  a  new  trial. 

The  court  foimd  that  the  plaintiff,  Brownlee,  com- 
menced an  action  against  Lewis,  for  the  recovery  of 
money,  in  the  superior  court  of  San  Diego  County,  and 
took  out  and  caused  to  be  levied  on  the  property  of 
Lewis  a  writ  of  attachment;  that  after  the  levy,  the  de- 
fendants here  executed  and  filed  in  court,  for  the  benefit 
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of  plaintiff,  and  pursuant  to  sections  654  and  666  of  the 
Code  of  Civil  Procedure^  the  written  undertaking  sued 
upon;  that  upon  the  filing  of  the  undertaking,  the  court 
ordered  all  the  property  attached  to  be  released  and  re- 
turned to  Lewis,  and  the  sheriff  thereupon  released  the 
same;  that  such  procedings  were  afterwards  had  in  the 
action  that  the  plaintiff  recovered  judgment  therein  for 
the  sum  of  $524.30,  no  part  of  which  had  been  paid; 
that  after  the  recovery  of  the  judgment,  and  before  the 
commencement  of  this  action,  plaintiff  demanded  of 
Lewis  that  he  redeliver  the  property  so  levied  upon  to 
the  sheriff  of  the  county,  to  be  applied  to  the  payment 
of  his  judgment,  and  also  demanded  of  the  defendants, 
in  the  possession  and  custody  of  one  of  whom  the  at- 
tached property  had  been  left  by  Lewis,  that  they  rede- 
liver the  same  to  the  sheriff,  to  be  applied  to  the  payment 
of  said  judgment;  that  neither  Lewis  nor  the  defendants 
delivered  the  property  to  the  sheriff,  and  that  upon  theb 
failure  to  do  so,  plaintiff  demanded  of  defendants  that 
they  pay  him  the  full  amount  of  his  judgment,  which 
they  failed  and  refused  to  do;  and  that  no  execution 
was  ever  issued  on  the  said  judgment 

Appellants  contend  that  no  action  can  be  maintained 
upon  an  undertaking  given  pursuant  to  section  556  of 
the  Code  of  Civil  Procedure,  until  an  execution  has  been 
issued  and  returned  unsatisfied,  in  whole  or  in  part;  and 
in  support  of  their  contention,  they  cite  section  552  of 
the  same  code,  which  reads  as  follows:  ''If  the  execution 
be  returned  unsatisfied,  in  whole  or  in  part,  the  plaintiff 
may  prosecute  any  undertaking  given  pursuant  to  sec- 
tion 540  or  section  555,  or  he  may  proceed  as  in  other 
cases  upon  the  return  of  an  execution."  The  argument 
is,  that  this  section  makes  the  issuance  and  return  of  an 
execution  a  condition  precedent  to  the  right  to  com- 
mence an  action. 

That  the  undertaking  here  sued  upon  was  given  pur- 
suant  to   sections   554   and    555   of   the   Code   of   Civil 
Procedure   is    alleged   in   the   complaint,    recited   in   the 
instrument,  and  found  by  the  court,  and  it  must  there- 
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fore  be  regarded  as  a  statutory  undertaking.  This  being 
80,  we  think  the  contention  of  the  appellants  must  be 
sustained.  Section  552,  by  providing  that  if  the  execu- 
tion be  returned  unsatisfied,  in  whole  or  in  part,  the 
plaintiff  may  prosecute,  etc.,  in  effect,  declares  that  un- 
less or  until  an  execution  is  issued  and  returned,  no 
such  prosecution  shall  be  had.  If  this  be  not  the  mean- 
ing and  pxurpose  of  the  section,  then,  so  far  as  we  can 
see,  it* has  no  meaning  or  purpose,  and  might  be  stricken 
from  the  code  without  affecting  any  right  or  impairing 
any  remedy  whatever. 

In  Bmith  v.  Fargo,  67  Cal.  167,  the  same  point  was 
made,  and  the  court  said:  ''In  support  of  the  first  point, 
appellant  relies  upon  section  552  of  the  Code  of  Civil 
Procedure;  but  that  section  has  no  application  to  the 
case,  for  the  reason  that  the  undertaking  was  not  given 
pursuant  to  section  540  or  section  555  of  the  code.  It 
was  not  a  statutory  undertaking,  and  cannot  be  held 
valid  and  binding  as  such."  From  this  language,  the 
necessary  inference  would  seem  to  be,  that  if  the  under- 
taking had  been  a  statutory  one,  given  pursuant  to  the 
sectiQns  referred  to,  then  section  552  would  have  been 
applicable  and  controlling.  • 

Appellants  also  contend  that  the  demands  for  the  re- 
delivery of  the  attached  property  should  have  been  made 
by  the  sheriff  to  whom  it  was  to  be  delivered,  and  not 
by  the  respondent,  and  that  as  made  the  demands  were 
insufficient  The  undertaking  was,  that  the  "defendant 
will,  on  demand,  redeliver  such  attached  property  so 
released  to  the  proper  officer,"  etc.  This  is  abo  the 
language  of  the  code  (Code  Civ.  Proc,  sec.  555) ;  and 
in  it  we  see  nothing  to  indicate  an  intention  to  limit 
the  right  to  make  demand  to  the  officer.  On  the  con- 
trary, it  would  seem  that  the  plaintiff,  in  whose  behalf 
the  demand  is  to  be  made,  might  himself  make  it,  and 
it  would  only  be  necessary  that  the  officer  be  clothed 
with  authority  to  receive  the  property  and  sell  it 

It  follows  that  the  judgment  and  order  should  be  re- 
versed, and  the  cause  remanded  for  a  new  triaL 
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Haynss,  C,  and  Vanclief,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  are  reversed,  and  the  cause  le- 
manded  for  a  new  trial 

Ds  Havsn,  J.,  MoFabland,  J.,  Shabpstxht,  J* 


[No.  14S9e.     Department  Two.  —  August  1,   1802.] 

F.  WIEDWALD,  Eespondent,  v.  JAMES  H.  DOD- 

SON  BT  AL.,  TbUSTBES,  ETC.,  OF  THE  CiTY  OF  SaH  Pe- 

DBO,  Appellants. 

Municipal  Cobpobations  —  Chanob  of  Bodndabibs  —  Gombtxdctioii  or 
Statdti — ^Unbkasonabli  Exclusion  of  Tkrbitobt — Spicial  Blktiov 
— Mandamus. — ^The  act  of  March  19, 1889  (Stats.  1889,  p.  866),  proTldiug 
for  the  changing  of  the  boundaries  of  cities  and  municipal  corporations, 
and  the  exclusion  of  territory  therefrom,  was  intended  to  proTldo  for 
an  ordinary  reasonable  change  of  the  boundaries  of  a  city,  and  not  a 
means  by  which  a  city  might  be  practically  disincorporated ;  and  where  it 
appears,  in  a  proceeding  thereunder,  that  the  extent  and  proportion  of  the 
population  sought  to  be  excluded  from  a  city  wonld  leaTe  less  than  one 
half  the  population  necessary  to  forr  a  municipal  corporation,  tho  right 
of  an  elector  and  property  owner  to  a  writ  of  mandate  to  compel  the 
trustees  of  the  city  to  call  a  special  election,  for  the  purpose  of  submitting 
the  question  of  the*exclusion  of  the  territory  to  the  electors,  wiU  be  de- 
nied. 

ID.  —  MANDAKUS  in  DiSCBXnON  OF  COUBT  —  VIOLATION  OF  SPIBIT  AND  PUB- 

P08I  OF  Law.  —  The  writ  of  mandamua  is  not  wholly  a  writ  of  right,  but 
lies  to  a  considerable  extent  within  the  sound  discretion  of  the  court 
where  the  application  is  made,  and  should  not  issue  to  compel  a  tselml- 
cal  compliance  with  the  letter  of  the  law.  In  Tiolation  of  Its  plain  Intent 
and  spirit,  nor  to  wrest  a  statute  from  its  true  purpose. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

8.  M.  White,  and  Chapman  &  HendricJc,  for  Appellants. 

The  granting  or  refusing  of  writs  of  mandamus  is 
largely  in  the  discretion  of  the  court.  (High  on  Ex- 
traordinary Legal  Remedies,  sec  9 ;  Spring  Valley  Water 
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Works  V.  San  Franciaco,  62  Cal.  117;  Spring  Valley  Water 
Works  V.  Bryant,  52  OaL  140.)  Now,  it  is  shown  that  the 
holding  of  this  election  and  the  exclusion  of  this  terri- 
tory would  take  out  all  the  members  of  the  board  of 
trustees  except  one,  and  would  practically  destroy  the 
corporation.  In  such  cases  it  is  in  the  discretion  of  the 
court  to  refuse  the  writ,  because  the  parties  affected  by 
Buch  a  judgment  have  no  opportunity  to  be  heard.  (See 
High  on  Extraordinary  Legal  Eemedies,  sec.  9,  note  2, 
p.  12.)  The  writ  should  not  be  granted  to  compel  a 
technical  compliance  with  the  strict  letter  of  the  law  in 
disregard  of  its  real  spirit.  (High  on  Extraordinary 
L^al  Bemedies,  sec  9,  and  notes ;  State  v.  Commissioners, 
26  Kan.  429.) 

Wells,  Monroe  £  Lee,  for  Respondent 

The  discretion  confided  to  the  court  in  the  matfer  of 
mandamus  is  not  arbitrary,  but  must  be  exercised  under 
the  established  rules  of  law,  and  if,  imder  those  rules, 
the  party  is  entitled  to  the  writ,  it  must  be  issued. 
(Brooke  v.  Widdecombe,  39  Md.  386 ;  High  on  Extraordi- 
nary Legal  Remedies,  2d  ed.,  sec.  9.) 

MoEabland,  J.  —  The  respondent  filed  a  petition  in 
the  superior  court,  praying  for  a  writ  of  mandate  to 
compel  the  appellants,  as  trustees  of  the  city  of  San  Pe- 
dro, to  call  a  special  election,  and  submit  to  the  electors 
of  said  city  the  question  of  excluding  therefrom  certain 
territory  described  in  the  petition.  After  a  trial,  the 
court  rendered  judgment  granting  the  writ,  and  the 
trustees  appeal  from  the  judgment. 

The  respondent  bases  the  right  to  maintain  this  pro- 
ceeding upon  the  fact  that  he  is  an  elector  and  tax-payer 
and  real  estate  owner  within  the  city. 

The  petition  for  a  special  election,  involved  in  the 
case  at  bar,  was  filed  March  10,  1891;  and  it  appears 
from  the  findings  that  a  prior  similar  petition  had  been 
filed  on  December  11,  1890  (involving  exactly  the  sam<^ 
rpfTitory) ;    that  said  prior  petition  had  been  granted  by 
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the  truBtees,  and  an  election  tinder  it  had  been  held  on 
January  12^  1891;  that  one  Anderson  had  filed  a  petition 
in  said  superior  court  for  a  writ  of  mandate  to  compel 
the  trustees  to  declare  the  result  of  such  election,  and  to 
certify  to  the  secretary  of  state  that  such  result  was  in 
favor  of  the  exclusion  of  such  territory;  and  that  said 
petition  for  such  writ  of  mandate  is  still  pending  and 
undetermined. 

It  further  appears  from  the  findings  that  the  territory 
described  in  the  petition  to  the  trustees  (in  the  case  at 
bar)  "is  nearly  the  whole  of  the  said  city  of  San  Pedro, 
and  that  if  the  said  territory  should  be  excluded  it  would 
carry  with  it  nearly  or  quite  nine  tenths  of  the  popula- 
tion of  said  city,  and  four  members  of  the  board  of  trus- 
tees, and  that  the  whole  number  of  voters  left  in  the 
city  of  San  Pedro,  if  the  said  territory  should  be  ex- 
eluded,  would  not  exceed  thirty."  It  appears  that  at 
the  last  municipal  election,  held  in  April,  1890,  there 
were  258  votes  cast,  and  that  there  are  five  trustees  of 
said  city. 

Passing  other  points  made  by  appellants,  it  is  clear 
that  the  judgment  must  be  reversed  upon  the  finding  aa 
to  the  extent  and  the  proportion  of  the  population  which 
would  be  excluded  from  the  city  if  the  judgment  were 
affirmed.  The  proceeding  before  the  board  of  trustees 
was  under  the  statute  approved  March  19,  1889,  entitled 
"An  act  to  provide  for  changing  the  boimdaries  of  cities 
and  municipal  corporations,  and  to  exclude  territory 
therefrom."  (Stats.  1889,  p.  356.)  This  act  was  re-en- 
acted, inadvertently  perhaps,  on  March  20,  1889.  (Stats. 
1889,  p.  433.)  The  act  was  evidently  intended  to  provide 
for  an  ordinary,  reasonable  change  of  the  boundaries  of 
a  city;  but  it  was  clearly  not  intended  as  a  means  by 
which  a  city  might  be  practically  disincorporated.  It  is 
based  upon  the  theory  that  the  city  whose  boundaries 
are  to  be  changed  shall  continue  its  existence,  and  pro- 
vides for  many  things  to  be  done  by  the  city  after  the 
change;  as,  for  instance,  to  levy  taxes  upon  the  excluded 
territory.     But  by  the  election  which  the  trustees   are 
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compelled  bj  the  judgment  in  the  case  at  bar  to  or- 
der, if  the  vote  should  be  in  the  affirmative  there  would 
be  excluded  from  the  city  "nearly  the  whole"  of  its  ter- 
ritory, nine  tenths  of  the  population,  and  four  fifths  of 
its  trustees;  and  the  whole  number  of  voters  left  would 
"not  exceed  thirty."  Adding  to  these  thirty  voters  as 
many  resident  non-voters  as  could  be  reasonably  esti- 
mated, there  would  not  be  nearly  one  half  the  population 
necesary  to  form  a  municipal  corporation  of  the  lowest 
class.  This  would  be,  not  to  change  the  boundaries,  but 
to  practically  disincorporate  the  city.  To  interpret  the 
statute  as  contemplating  such  result  would  be  to  violate 
the  maxim,  Qui  hwret  in  litera  hceret  in  cortice.  Counsel 
for  respondent  say  that  it  would  be  difficult  to  establish 
a  line  so  as  to  distinguish  the  extent  of  territory  and 
amount  of  population  that  may  be  excluded.  That  is,  no 
doubt,  true;  but  if  we  imagine  such  line  drawn  with  the 
utmost  liberality,  we  shall  still  find  the  case  at  bar  on 
the  wrong  side  of  it.  In  applying  the  principle,  each 
case  must  be  determined  upon  its  own  facts. 

The  learned  judge  of  the  court  below  would,  perhaps, 
have  adopted  these  views,  if  he  had  not  felt  constrained 
by  the  opinion,  expressed  in  his  conclusions  of  law,  that 
**the  court  has  not  discretion  to  refuse  to  issue  the  writ" 
In  this  view  we  think  that  he  was  mistaken.  We  think 
that  the  correct  doctrine  is  expressed  in  High  on  Ex- 
traordinary Legal  Eemedies,  sec.  9,  where,  speaking  of 
mandamus,  it  is  said  that  ^Hhe  exercise  of  the  jurisdiction 
rests,  to  a  considerable  extent,  in  the  sound  discretion  of 
the  court";  and  that  "cases  may  therefore  arise  where 
the  applicant  for  relief  has  an  undoubted  legal  right,  for 
which  m/indamua  is  the  appropriate  remedy,  but  where 
the  court  may,  in  the  exercise  of  a  wise  discretion,  still 
refuse  the  relief."  (See  also  Spring  Valley  Water  WorTcs 
V.  Ban  Francisco,  62  Cal.  117 ;  Spring  Valley  Water  Works 
T.  Bryant,  52  Cal.  140.)  And  in  the  second  edition  of 
the  work,  in  said  section  9,  and  notes,  it  is  said  that  the 
writ  should  not  issue  to  compel  a  compliance  with  the 
letter  against  the  spirit  of  the  law.     In  State  v.  Oomm'rs 
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of  PhiUipB  County,  26  Kan,  419,  while  the  facts  were 
somewhat  different  from  those  in  the  case  at  bar,  the 
supreme  court  of  Kansas  stated  the  rule  as  follows:  "The 
writ  of  mandamiLS  is  not  wholly  a  writ  of  right,  but  lies, 
to  a  considerable  extent,  within  the  sound  judicial  dis- 
cretion of  the  court  where  the  application  is  made  (cit- 
ing authorities) ;  and  no  court  should  allow  a  writ  of 
mandamus  to  compel  a  technical  compliance  with  the 
letter  of  the  law,  where  such  compliance  will  violate 
the  spirit  of  the  law."  The  case  at  bar  comes  within  the 
principle  just  quoted;  it  is  an  attempt  to  compel  a  com- 
pliance with  the  letter  of  the  law  against  its  plain  intent 
and  spirit  The  writ  of  mandate  should  not  be  used  to 
wrongfully  wrest  a  statute  from  its  true  purpose. 
The  judgment  is  reversed. 

Di  Haven,  J.,  SHAAPSTxnf,  J.,  cononrved. 


[N«u  14S48.     DeiMirtmeiit  On«.  — Anciurt  %  l&ULl 

M.   O'SHEA,   RsspoNDXNT,   v.   N.   R    WILEINSOK, 
GuABDiAN,  Bxa,  Appxllakt. 

AFPBAl. —  PBSSUMPTIOM  —  JODGUaifT     BOLL — CUtTZJICATI     OV      CUttX. — 

Upon  an  appeal  from  a  judgment.  It  will  be  presumed,  in  the  abaenee  of 
a  showing  to  the  contrary,  that  the  pleadings,  order  OTermlinf  the  de- 
murrer, minutes  of  the  court,  flndings,  and  judgment,  contained  In  the 
transcript,  and  mentioned  in  the  certificate  of  the  clerk  attached  thereto 
as  being  correct,  constitute  the  judgment  roll;  and  It  it  not  necessary 
that  the  certificate  should  also  state  that  they  constitute  the  judgment 
rolL 

QUABDIAN    ▲MD    WAMO  —  ACTION  —  PXATinS MlBJOINDBB    OV    GUABDIAN  — 

DBif  UBBXB.  —  A  guardian  cannot  be  joined  with  the  ward  as  a  party  de- 
fendant, where  the  cause  of  action  affects  only  the  interests  of  the  ward, 
and  he  may  demur  in  such  case  on  the  ground  that  the  eomplalnt  states 
no  cause  of  action  against  him. 

Id.  —  Appbabakcb  of  Guasdian.  —  The  guardian  appears  in  the  action  siBi- 
ply  to  manage  and  take  care  of  the  interests  of  the  ward  or  Infant  for 
wiiom  he  appears,  and  does  not  thereby  become  a  party  to  the  actioii. 

In.  —  BrracT  or  Disuxssal  as  to  Wabo.  —  Where  an  action  Is  hrcMight 
against  an  incompetent  person,  who  appears  and  answers  ky  a  general 
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gawdlan,  and  no  attempt  is  made  to  charge  the  gaardlan  In  his  indi- 
▼Idiial  capacitj,  a  dlsminal  of  the  action  as  to  the  ward  is  in  effect  a 
of  the  action  itself. 


Appsal  from  a  judgment  of  the  Superior  Court  of 
Eem  County. 

The  facta  are  stated  in  the  opinion  of  the  court. 

C.  0.  CowgUl,  for  Appellant 

Ahem  A  Fay,  for  Eespondent 

Patbbson,  J.  —  The  transcript  contains  what  purports 
to  be  copies  of  the  pleadings,  order  overruling  the  de- 
murrer,  minutes  of  the  court,  findings,  and  judgment, 
with  a  certificate  of  the  clerk  attached,  which  states 
that  they  are  oorreety  but  does  not  say  that  they  con- 
stitute the  judgment  roIL  Bespondent  claims  that  we 
cannot  consider  matters  contained  in  these  papers  with- 
out a  certificate  of  the  derk  that  they  are  copies  of  the 
records  which  constitute  the  judgment  roll.  This  con- 
tention cannot  be  sustained.  The  code  specifies  what 
documents  shall  constitute  the  judgment  roll.  Except 
in  cases  of  default,  it  is  made  up  by  attaching  together 
'*the  pleadings,  a  copy  of  the  verdict  of  the  jury  or 
finding  of  the  court  or  referee,  all  bills  of  excep- 
tions taken  and  filed,  and  a  copy  of  any  order  made 
on  demurrer,  or  relating  to  change  of  parties,  and  a 
copy  of  the  judgment.*'  (Code  Civ.  Proc.,  sec.  670.)  It 
is  no  part  of  the  duties  of  the  clerk  to  certify  that  the 
papers  contained  in  the  transcript  constitute  the  record 
on  appeal  (Hayne  on  New  Trial  and  Appeal,  sec.  268), 
although  it  is  the  general  practice,  and  is  proper  for  the 
deik  in  his  certificate  to  state  that  the  transcript  con- 
tains a  copy  of  the  judgment  roll.  In  the  absence  of  a 
showing  to  the  contrary,  we  must  presume  that  the 
pleadings,  order,  findings,  and  judgment  mentioned  in 
the  certificate  are  those  wliich  constitute  the  judgment 
roll.     If  they  do  not,  it  is  an  easy  matter  for  the  respond- 
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ent,  npon  suggestion  of  diminutioii  of  the  record^  to  have 
the  transcript  corrected  here. 

The  complaint  stated  a  cause  of  action  against  Agnes 
Stine,  an  incompetent  person^  and  the  summons  was 
served  upon  her  personally.  She  appeared  and  an^ 
swered  by  her  general  guardian,  Wilkinson,  on  June  27^ 
1889.  On  December  13,  1889,  the  plaintiff  filed  an 
amended  complaint.  On  December  16th,  by  consent  of 
all  parties,  the  action  was  dismissed  as  against  the  de- 
fendant Agnes  Stine,  and  on  the  same  day  a  demurrer 
was  filed  by  Wilkinson,  on  the  ground  that  the  amended 
complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  demurrer  was  overruled,  and  there- 
after Wilkinson  filed  an  answer  denying  specifically  the 
allegations  of  the  complaint. 

The  demurrer  of  Wilkinson  to  the  amended  complaint 
ought  to  have  been  sustained;  it  stated  no  cause  of  ac- 
tion against  Wilkinson.  The  complaint  showed  on  itb 
face  that  he  was  not  the  real  party  in  interest  An  ex- 
ecutor, administrator,  or  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute,  may  sue  or  be 
sued  without  joining  with  him  the  persons  for  whose 
benefit  the  action  is  prosecuted;  but  a  guardian  does  not 
belong  to  any  of  these  classes.  The  guardian  appears  in 
the  action  simply  to  manage  and  take  care  of  the  inter- 
ests of  the  infant  when  he  is  a  party  to  the  action,  and 
'4s  no  more  a  party  to  the  action  than  the  attorney 
who  appears  in  an  action  for  one  who  has  attained  hia 
majority  is  a  party  to  the  suit  in  which  he  enters  his 
appearance.^'  (Emeric  v.  Alvarado,  64  Oal.  693;  Justice 
V.  Ott,  87  CaL  630.) 

It  is  claimed  by  respondent  that  at  most  there  was 
but  a  defect  of  parties,  an  objection  which  was  waived 
by  a  failure  to  demur  or  answer  on  that  groimd.  It  is 
not  a  case  of  a  mere  defect  of  parties;  a  dismissal  as  to 
the  ward  was  in  effect  a  dismissal  of  the  action  itself, 
because  no  attempt  was  made  to  charge  the  defendant 
in  his  individual  capacity,  and  he  could  not  represent 
his  ward  in  the  action  imless  she  was  a  party  thereto. 
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There  ia  nothing  npon  which  an  amendment  can  be 
predicted,  and  the  action  must  therefore  be  dismissed. 
(Fox  V.  Minor,  82  CaL  111;  91  Am.  Dec  666.) 

Judgment  reversed,  with  directions  to  the  court  below 
to  dismiss  the  action* 

Habbiboit ,  J.,  and  Gabouttb^  J.,  concurred. 


[No.   14098.     Department  One.  —  Angnst  2,   1892.] 

ALICE  DEHAIL  bt  al.,  Ebspondbnts,  v.  W.  K  MOB- 
FOED  BT  AL.,  Appbllawts. 

MUWICIPAL    ODBPOBATIOMS WiDUfIKO    OF    ST&KST OBDINANCI    HOT    COM- 

FLTIMO    WITH    STATUTB INSUFFICIKNT    SPBCIFICATION    OF    BOUKDABIVB 

—  Assbssubnt — Injunction.  —  The  ordinance  adopted  by  the  city  of 
Los  Angelea  July  8,  1889,  for  the  widening  of  First  Street  from  the 
west  side  of  Los  Angeles  Street  to  the  west  line  of  Alameda  Street, 
which  provides  that  the  exterior  boundaries  of  the  district  of  land  to  be 
benefited  are  **all  lots  and  parcels  of  land  fronting  on  each  side  of 
First  Street,  from  the  west  side  of  Los  Angeles  Street  to  the  west  side 
of  Alameda  Street,"  does  not  comply  with  the  provisions  of  section  2 
of  the  act  of  ICarch  6,  1889  (StaU.  1889,  p.  70),  nnder  which  the  proceed- 
ings for  the  widening  were  had,  which  declares  that  the  city  council 
shall  pass  a  resolution  "specifying  the  exterior  boundaries"  of  the  dis- 
trict of  lands  to  be  affected  or  benefited  thereby ;  and  a  sale  of  lands  for 
ths  purpose  of  satisfying  an  assessment  under  such  ordinance  will  be  re- 
strained by  injunction. 

Id.  —  JuBiSDiCTiONAi.  Rbquiuhints  BssBNTiAii.  —  In  proceedings  for 
the  widening  of  a  street,  every  requirement  of  the  statute  which  may 
in  any  manner  benefit  the  owner  must  be  observed  in  order  to  give  Ju- 
risdiction to  the  municipality.  After  the  jurisdiction  is  once  acquired, 
subsequent  proceedings  can  be  attacked  for  only  such  irregularities  as 
affect  substantial  rights;' but  for  the  purpose  of  acquiring  jurisdiction, 
every  requirement  must  be  regarded  as  of  equal  necessity. 

iDb  —  Filing  of  Objections  to  Impbovbmbnt — Right  to  Objbct  to  Jubis- 
DicnoN  —  Watvbb.  —  The  fact  that  a  property  owner,  whose  land  had 
been  assessed  for  the  widening  of  a  street,  appeared  before  the  city  coun- 
cU  and  filed  objections  to  the  improvement,  and  afterwards  protested 
against  the  report  of  the  commissioners,  did  not  operate  as  a  waiver  of 
his  right  to  object  to  want  of  jurisdiction  in  the  council  over  the  subject- 
matter  of  the  improvement. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Lea 
Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court 
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^  C«  MeFarland,  for  AppeUantB. 
J.  L.  Murphey,  and  C.  L.  StUes,  for  BespondentB. 

Hasbison^  J. — ^The  city  of  Lob  Aageles  adopted  an 
ordinance  July  8,  1889^  for  the  widening  of  First  Street 
from  the  west  side  of  Los  Angeles  Street  to  the  west  line 
of  Alameda  Street,  for  which  certain  lands  were  to  be 
taken,  and  the  costs,  damages,  and  expenses  thereof  to 
be  paid  by  an  assessment  n^on  other  lands  to  be  bene- 
fited thereby.  Further  proceedings  were  had  under  the 
ordinance,  culminating  in  an  assessment  upon  certain 
lands  bordering  upon  the  improvement,  which  was 
placed  in  the  hands  of  the  defendant  Morford,  as  street 
superintendent  of  the  city,  for  collection;  and  the  de- 
fendant having  advertised  for  sale,  and  being  about  to 
sell  for  the  purpose  of  satisfying  said  assessment,  cer- 
tain lots  of  land  belonging  to  the  plaintiffs,  this  action 
was  brought  to  restrain  him  from  making  the  sale. 
The  defendants  answered  the  complaint,  setting  out  the 
proceedings  leading  up  to  the  assessment,  and  the  pro- 
ceedings thereunder;  and  upon  the  motion  of  the  plain- 
tiffs, the  court  rendered  judgment  in  their  favor  upon  the 
pleadings,  perpetually  enjoining  the  defendants  from 
making  said  sale.  From  this  judgment  the  defendants 
have  appealed. 

Section  2  of  the  act  of  March  6,  1889  (Stats,  1889,  p. 
70),  under  which  the  proceedings  for  widening  the  street 
were  had,  declares : — 

"Sec.  2.  Before  ordering  any  work  to  be  done  or 
improvement  made  which  is  authorized  by  section  1 
of  this  act,  the  city  council  shall  pass  a  resolution  de- 
claring its  intention  to  do  so,  describing  the  work  or 
improvement,  and  the  land  deemed  necessary  to  be 
taken  therefor,  and  specifying  the  exterior  boundaries 
of  the  district  of  lands  to  be  affected  or  benefited  by  said 
work  or  improvement,  and  to  be  assessed  to  pay  the 
damages,  costs,  and  expenses  thereof." 

The  ordinance  adopted  by  the  city  of  Los  Angeles  for 
widening  said  street  provides  for  an  assessment  to  pay 
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the  ooBt  of  the  improvement,  in  the  following  lan- 
guage.^— 

"Sec  2.  That  the  exterior  boundaries  of  the  district 
of  land  to  be  benefited  by  said  improvement,  and  to  be 
assessed  to  pay  the  damages,  costs,  and  expenses  thereof, 
are  as  follows:  All  lots  and  parcels  of  land  fronting  on 
each  side  of  First  Street,  from  the  west  side  of  Los 
Angeles  Street  to  the  west  line  of  Alameda  Street;  also 
all  of  the  property  of  the  railroads  situated  upon  said 
First  Street  between  said  points  shall  also  be  assessed  to 
pay  said  costs,  damages,  and  expenses." 

This  is  not  a  compliance  with  the  provisions  of  the 
above  section  of  the  statute,  for  a  resolution  "specifying 
the  exterior  boundaries"  of  the  district  to  be  assessed 
to  pay  the  cost  of  the  improvement.  The  only  boun- 
daries of  the  district  which  are  "specified"  are  the  lines 
of  First  Street  between  Los  Angeles  and  Alameda  streets, 
and  these,  instead  of  being  the  "exterior  boundaries" 
of  the  district  to  be  assessed,  are  only  the  boundaries  of 
a  tract  within  the  district  which  is  exempted  from  assess- 
ment There  is  nothing  in  the  description  of  the  dis- 
trict from  which  its  extent  in  either  directon  from  First 
Street  can  be  ascertained,  or  by  which  any  one  can  de- 
termine the  quantity  of  land  which  is  to  be  assessed. 

A  very  obvious  reason  for  this  requirement  of  the 
statute  is,  that  each  owner  of  property  within  the  district 
may  be  informed  of  the  extent  of  territory  which  is  to 
bear  the  burden  of  the  improvement,  and  thus,  by  cal- 
culating the  relative  burden  upon  himself,  determine 
whether  the  burden  to  be  borne  by  himself  will  be  so 
disproportionate  to  the  benefit  of  the  improvement  that 
he  can  make  suitable  representations  to  the  city  council 
when  it  comes  to  act  upon  the  ordinance  in  pursuance 
of  its  resolution  of  intention.  While  each  owner  of 
property  may  know  the  depth  and  area  of  his  own  lot 
within  the  district,  he  is  not  presumed  to  know  that  of 
the  other  lot-owners,  and  consequently  cannot  know  the 
relative  proportion  of  the  expense  which  he  will  be 
called  upon  to  bear,  and  cannot  intelligently  make  anv  j 
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^objections  before  the  council  ^^to  the  extent  of  the  dis;- 
trict  of  lands  to  be  affected  or  benefited  by  said  work 
or  improvement,"  which  by  section  4  of  the  statute 
he  is  authorized  to  make  and  have  considered  by  it. 
Irrespective  of  such  reason,  however,  it  is  a  sufficient 
reason  that  the  legislature  has  prescribed  this  as  a  re- 
quirement to  be  observed  by  the  city  council,  and  one 
of  the  steps  to  be  taken  by  it  before  it  can  have  any 
jurisdiction  in  the  matter;  and  it  is  a  fundamental  prin- 
ciple, in  proceedings  of  this  character,  that  every  require- 
ment of  the  statute  which  has  a  semblance  of  benefit 
to  the  owner  must  be  observed,  in  order  to  give  to  the 
municipality  jurisdiction  in  the  premises.  After  the 
jurisdiction  has  once  been  acquired,  subsequent  pro- 
ceedings can  be  attacked  for  only  such  irregularities 
as  affect  substantial  rights,  but  for  the  purpose  of  ac- 
quiring jurisdiction  every  requirement  must  be  regarded 
as  of  equal  necessity. 

The  plaintiffs  did  not  waive  their  right  to  object  to 
this  want  of  jurisdiction  by  the  fact  that  they  appeared 
before  the  city  council  and  filed  objections  to  the  im- 
provement, and  afterwards  protested  against  the  report 
of  the  commissioners.  If  the  city  council  failed  to  ac* 
quire  jurisdiction  of  the  subject-matter  of  the  improve- 
ment, it  could  not  acquire  jurisdiction  by  the  consent  of 
the  plaintiffs,  much  less  by  the  fact  that  they  objected 
to  the  improvement  It  was  said  in  Hewes  v.  Rets,  40 
Cal.  263:  "The  right  to  appear  before  the  board  and 
object  cannot  certainly  excuse  the  performance  of  those 
acts  which  are  conditions  precedent  to  the  exercise  of 
the  power,  nor  does  this  right  of  remonstrance  possess 
the  least  semblance  of  a  remedy  for  a  wrong  that  may 
be  committed  notwithstanding  the  protest";  and  the  ac- 
tual appearance  and  protesting  cannot  have  any  greater 
effect,  for  the  purpose  of  conferring  jurisdiction,  than  the 
unexercised  right  of  so  appearing  and  protesting. 

The  judgment  is  affirmed. 

Db  Haven,  J.,  and  Patsbsoit,  J^  oonourred. 
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[No.  20987.     In  Chambers.  —  Au^iurt  8,  1892.] 

In   td   Mattkb  6v  BELLA    GRAOIE    GATES,   on 

TTABTeAfl  OOBPUS. 


▲iTD  Child  ^  CD8TODT  of  Chiu>  bt  Uncls  akd  Aunt  —  Habbas 

C0SPU8 BlOBT  OV   MOTH>B  —  CHOICB   OV  CHILD. UpOD    UlO   htarisg 

of  a  writ  Of  haheas  corpus  sued  out  by  the  mother  of  a  child  to  recoyer 
Its  custody  from  its  uncle,  who  had  been  appointed  as  its  guardian  by 
the  superior  court,  although  it  may  appear  that  the  order  appointing  the 
guardian  was  void  for  want  of  Jurisdiction,  yet  where  the  mother  Tolun- 
tarlly  relinquished  the  care  of  the  child  when  she  was  scarcely  a  year  old, 
and  ever  since  she  was  two  years  of  age  left  her  in  the  exclusive  charge 
and  control  of  her  uncle  and  aunt,  the  mother  seeing  the  child  but  twice 
la  nearlj  nine  years,  and  the  child's  material  interests  will  be  promoted 
by  leaving  her  with  the  uncle  and  aunt,  with  whom  the  child  herself 
chooses  to  remain,  no  coercive  order  will  be  made  by  the  court  by  which 
the  mere  legal  right  of  the  mother  to  the  custody  of  the  child  may  be 
enforced  against  the  child's  manifest  inelinatlbn  and  reasonable  choice 
to  remain  with  her  uncle  and  aunt,  but  the  child  will  be  left  firee  to  go 
to  the  home  of  her  choice. 

Ap3»lioation  to  the  Supreme  Court  to  secure  the  cus- 
tody of  a  child  upon  a  writ  of  habeas  corpus.  The  facts 
are  stated  in  the  opinion  of  the  Chief  Justice. 

F.  M.  Brandon,  for  Petitioner. 
Clay  W.  Taylor,  contra. 

Bbatty,  C.  J. — ^The  petitioner,  Margaret  J.  Olson,  a 
resident  of  Santa  Clara  Coimtj,  is  the  mother  of  Delia 
Qracie  Gates,  aged  ten  years  and  five  months,  who,  the 
petitioner  alleges,  is  unlawfully  restrained  of  her  libert;f 
by  James  Eldridge,  at  his  residence  in  Lassen  County. 
Said  Eldridge  admits  that  he  has  the  custody  of  the 
child,  and  claims  that  he  has  a  right  thereto  by  virtue 
of  an  order  of  the  superior  court  of  Shasta  County,  ap- 
pointing him  her  guardian. 

From  the  facts  disclosed  by  the  petition,  the  return, 
and  the  evidence  adduced  at  the  hearing,  I  am  satisfied 
that  the  order  appointing  Mr.  Eldridge  guardian  of  the 
child  is  void  for  want  of  jurisdiction,  and  that  the  peti- 
tioner is  the  person  legally  entitled  to  her  custody.  But 
in  view  of  the  special  circumstances  of  the  case,/d[^do^i^ 
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not  feel  called  upon  to  make  any  coercive  order  by  which 
the  mere  legal  right  of  the  petitioner  may  be  enforced 
against  the  child's  manifest  inclination  and  reasonable 
choice  to  remain  where  she  is.  The  petitioner  volim- 
tarily  relinquished  the  care  of  her  child  when  she  was 
scarcely  a  year  old,  and  ever  since  she  was  two  years  of 
age  has  left  her  in  the  exclusive  charge  and  control  of 
Mr.  and  Mrs.  Eldrdge,  the  latter  being  a  sister  of  the 
child's  father.  The  natural  and  inevitable  consequence 
has  been  that  this  little  girl^  knowing  no  other  parents 
or  protectors,  and  never  seeing  her  mother  but  twice  in 
nearly  nine  years,  has  become  deeply  attached  to  her 
aunt  and  uncle,  as  they  have  to  her,  and  has  come  to 
look  upon  her  mother  as  a  stranger.  Though  she  has 
not  reached  the  years  of  legal  discretion,  she  is  suffi- 
ciently intelligent  to  be  trusted  in  some  degree  to  choose 
in  a  matter  afiPecting  so  deeply  her  feelings  and  her  in- 
terests; and  having  examined  her  privately,  I  am  con- 
vinced that  it  would  be  nothing  less  than  an  act  of 
extreme  cruelty  to  tear  her  from  the  only  home  she  has 
ever  known,  even  for  the  purpose  of  placing  her  under 
the  care  of  her  own  mother.  Her  material  interests 
also  will  be  promoted  by  leaving  her  where  she  is,  and 
where  she  chooses  to  remain.  Her  mother  is  without 
means  to  support  her,  except  as  they  may  be  provided 
by  her  present  husband,  who,  however  willing  he  may 
be,  is  under  no  legal  obligation  to  support  a  step-child, 
and  has  but  small  ability  to  do  so.  Mr.  and  Mrs.  El- 
dridge,  on  the  contrary,  have  ample  means,  and  have 
no  children  of  their  own.  They  live  in  a  healthy  local- 
ity in  the  country,  where  all  the  surroundings  are  favor- 
able to  the  moral  and  physical  well-being  of  the  child, 
and  they  have  the  disposition  and  ability  to  provide  for 
her  nuture,  education,  and  future  comfort  and  security. 

Under  these  circumstances,  I  consider  that  my  duty 
in  the  premises  is  fulfilled  by  seeing  that  the  child  is 
freed  from  aU  illegal  restraint,  and  leaving  her  free  to 
go  to  the  home  of  her  choice. 

Writ  discharged. 
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[No.  14628.    Department  One. — Ausaet  8,   1892.] 

LEVI    SMITH,    Rbspondbnt,    v.     THE    OITY    OF 
SAN  LUIS  OBISPO,  Appellant. 

DH>ZGATION   OV    HlOBWAT  —  1CANI7B8TATX0N    OF    InTBNT.  —  To   constitute    ft 

dedication  of  land  to  public  use  aa  a  hlgbwajr  no  particular  formality  of 
either  word  or  act  la  required.  It  may  be  made  either  with  or  with- 
oat  writing,  by  any  act  of  the  owner,  such  as  throwing  open  his  land  to 
public  trayel,  or  platting  it  and  selling  lots  bounded  by  streets  desig- 
nated In  the  plat,  thereby  Indicating  a  clekr  Intention  to  dedicate,  or 
an  acquiescence  In  the  use  of  his  land  for  a  highway,  or  his  declared 
assent  to  such  use.  The  rltal  principle  of  the  dedication  is  the  intention 
to  dedicate,  and  whenerer  this  Is  unequivocally  manifested,  the  dadlcft- 
tlon»  so  far  as  the  owner  of  the  soil  is  concerned,  has  been  made. 

Id.  — >  BuUiDiiro  Fbncbs  — FuBUC  Usa  —  DncLaaATiONs  or  Intbhtiom.  » 
The  act  of  a  land-owner  in  building  a  fence  on  each  side  of  a  strip  of 
land,  leaTlng  it  open  at  each  end  to  the  access  of  the  public,  the  strip 
haTlng  been  used  for  fifteen  years  prior  thereto  without  objection,  and 
traTOled  oyer  by  a  large  number  of  persons,  the  act  of  building  such 
fsnce  being  both  preceded  and  followed  by  expressed  statements  of  the 
land-owner  showing  his  intention  to  dedicate  the  land  as  a  public  street, 
shows  such  a  dedication. 

Id.  -*  PATicaNT  ov  TAzaa  —  BaBurrAL  or  Intention.  —  Where  the  intention 
of  a  land-owner  to  dedicate  part  of  the  land  for  street  purposes  has  been 
shown  by  specific  acts,  and  it  does  not  appear  but  thst  the  entire  tract, 
Including  the  street,  has  been  assessed  as  a  whole,  the  payment  of  the 
tax  thereon  by  the  owner  cannot  be  held  to  rebut  his  Intention  of  dedica- 
tion so  shown  by  his  specific  acts. 

Id.  —  AssasaHaNT  or  TAzas  —  Bstoppbl  or  Public.  —  The  general  public 
ara  not  estopped  from  claiming  that  land  has  been  dedicated  as  a  public 
•traet  by  the  act  or  omission  of  the  city  assessor  in  assessing  the  land  to 
the  dedicator  and  his  successors  In  Interest 

Id.  —  PuBuc  Uaa  without  Action  or  Municipal  Autbobitibs.  —  The  use 
of  land  aa  a  street  by  the  public,  for  a  reasonable  length  of  time,  where 
tha  intention  of  the  owner  to  dedicate  is  clearly  shown,  is  sufllcient  to 
perfect  the  dedication,  without  any  specific  action  by  the  municipal  au- 
thorities, either  by  resolution  or  by  repairs  or  improvements. 

Id.  -« Ooxxov-ULW  OiDiCATCoy  —  Estopfbl  or  Dbdicatob  —  Rights  or 
Pqbuc.  —  A  common-law  dedication  operates  against  the  dedicator  by 
estoppel,  and  thla  estoppel  may  be  invoked  by  or  on  behalf  of  the  public 
at  large  as  well  as  by  the  municipal  authorities  of  a  city. 
Id.  —  BviDBNca  or  OBDicATioir.  —  The  evidence  in  this  case  reviewed  and 
hi^  to  show  an  act  of  dedication  of  land  to  public  use  for  street  pur- 


Appsal  from  a  judgment  of  the  Superior  Court  of 
San  Luis  Obispo  County. 

The  facts  are  stated  in  the  opinion. 
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William  Shipsey,  for  Appellant 
WUcoxan  A  Botddin,  for  Bespondent 

Haynss,  0. — ^Ejectment  to  recover  a  parcel  of  land  in 
the  cily  of  San  Luis  Obispo,  alleging  an  ouster  on  No- 
vember 13,  1890.  The  answer  denied  all  the  allegations 
of  the  complaint  except  that  defendant  was  a  muni- 
cipal corporation,  and  alleged  that  the  demanded  prem- 
ises "is,  and  for  many  years  last  past  has  been,  a  public 
street  of  said  city,  to  the  possession  of  which  the  defend- 
ant is  entitled  for  street  purposes/' 

The  plainti£F  had  judgment,  and  defendant  appeals 
upon  the  judgment  rolL 

The  demanded  premises  is  a  strip  of  land  about  45 
feet  wide  and  175  feet  long,  and  which  would  be  wholly 
occupied  or  covered  by  Beach  Street,  in  the  city  of  San 
Luis  Obispo,  if  that  street  were  extended  from  a  point 
claimed  by  plaintiff  to  be  its  present  northwesterly  ter- 
minus to  Marsh  Street 

A  diagram,  made  part  of  the  findings,  but  which  it  is 
not  necessary  to  reproduce  in  this  opinico,  shows  the 
course  of  Marsh  Street  to  be  northeasterly  and  south- 
westerly. Pacific  Street  is  easterly  from  and  parallel  to 
Marsh  Street  Nipomo  Street  crosses  both  Marsh  Street 
and  Pacific  Street  nearly  at  right  angles,  and  Beach 
Street  is  about  five  hundred  feet  southerly  from  and 
parallel  to  Nipomo  Street  The  land  in  controversy 
extends  from  Marsh  Street  easterly  about  half-way  to 
Pacific  Street,  to  the  point  claimed  by  the  plaintiff  to 
be  the  westerly  terminus  of  Beach  Street,  from  which 
point  Beach  Street  extends  easterly  across  and  beyond 
Pacific  Street 

The  court  found  that  in  October,  1871,  the  United 
States  conveyed  by  patent  to  the  trustees  of  the  town  of 
San  Luis  Obispo  a  tract  of  land  which  included  the  de- 
manded premises,  and  in  November  of  the  same  year 
said  trustees  conveyed  to  one  Higuera  a  portion  of  said 
patented  tract,  including  the  part  in  controversy.  In 
January,  1884,  Higuera  conveyed  to  one  St   C}air.    In 
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March,  1884,  St  Clair  conveyed  to  Forbes,  and  in  March, 
1888,  Forbes  conveyed  to  the  plaintiff. 

The  court  further  found  that  Beach  Street,  extending 
from  the  land  in  controversy  easterly,  has  been  a  public 
street  since  the  year  1870,  but  that  from  1870  until  some 
time  in  1888,  there  was  an  obstruction  on  that  part  of 
Beach  Street  adjoining  the  land  in  controversy,  consist- 
ing of  a  corral  maintained  by  one  Martinez;  that  for 
eight  years  last  past  the  land  in  controversy  has  been 
fenced  on  both  sides  on  the  lines  of  Beach  Street  if  pro- 
duced to  Marsh  Street,  but  was  not  fenced  on  the  line  of 
Marsh  Street,  but  has  always  been  open  until  after 
Forbes  conveyed  to  plaintiff  in  1888,  when  plaintiff  built 
a  fence  on  the  line  of  Marsh  Street  across  Beach  Street 
if  produced,  which  fence  was  maintained  by  plaintiff 
until  removed  by  defendant  on  November  13,  1890. 
During  all  the  times  above  mentioned  the  land  remained 
in  the  condition  above  described,  having  no  other  struc- 
ture or  improvement  thereon;  that  for  fifteen  years  prior 
to  the  building  of  said  fence  by  the  plaintiff  on  the  line 
of  Marsh  Street,  the  land  in  controversy  was  traveled 
over  by  a  large  number  of  persons  when  the  bars  in  said 
corral  were  down,  and  when  not  down  were  passed  by 
persons  on  foot  who  desired  to  pass;  that  in  June,  1875, 
Higuera,  who  had  purchased  a  part  of  said  patented 
tract  on  each  side  of  and  including  the  premises  in 
controversy,  sold  and  conveyed  to  one  Pellerie  a  lot 
fronting  on  Marsh  Street,  which  adjoined  the  land  in 
controversy,  and  at  the  time  of  the  sale  Higuera  in- 
formed the  purchaser  that  the  lot  he  was  selling  to  him 
was  a  corner  lot,  and  that  the  street  on  the  easterly  side 
of  the  lot  was  Beach  Street  Nine  years  after  selling 
that  lot  to  Pellerie,  viz.,  in  1884,  and  before  he  conveyed 
to  St.  Clair,  Higuera  said  to  one  Pinho  that  he  had  in- 
tended the  land  in  controversy  for  a  street,  but  as  the 
town  authorities  had  not  worked  it,  or  done  anything 
about  it,  he  considered  he  had  a  right  to  sell  it,  and  in- 
tended to  sell  it 

The  court  further  found  that  these  premises  had  never 
xcv.  cal. — so  r~^  I 
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been  platted  as  a  street  nor  marked  as  such  upon  any 
map,  public  or  private;  that  from  1871  to  the  present 
time,  except  two  years  when  it  was  not  assessed,  it  was 
assessed  to  Higuera  and  his  successors  in  interest,  and 
the  taxes  thereon  were  paid  by  them. 

Upon  the  foregoing  facts,  the  trial  court  concluded  that 
there  had  never  been  a  dedication  by  the  plaintiff  or  his 
predecessors  in  interest  of  this  property  to  public  use  as 
a  street,  and  that  the  defendant  had  not  in  any  manner 
accepted  any  dedication  thereof  as  a  street;  and  the  ques- 
tions now  to  be  determined  are  whether  these  findings 
are  sustained  by  the  record. 

Dedication  of  land  to  a  public  use  is  simply  setting 
it  apart  or  devoting  it  to  that  use.  To  constitute  a  dedi- 
cation at  common  law  no  particular  formality  of  either 
word  or  act  is  required,  ^^t  may  be  made  either  with  or 
without  writing,  by  any  act  of  the  owner,  such  as  throw- 
ing open  his  land  to  public  travel,  or  platting  it  and 
selling  lots  boimded  by  streets  designated  in  the  plat, 
thereby  indicating  a  dear  intention  to  dedicate;  or  an 
acquiescence  in  the  use  of  his  land  for  a  highway,  or  his 
declared  assent  to  such  use  will  be  sufficient;  the  dedi- 
cation being  proved  in  most  if  not  all  of  the  cases  by 
matter  in  pais,  and  not  by  deed.  The  vital  principle  of 
the  dedication  is  the  intention  to  dedicate;  and  when- 
ever this  is  unequivocally  manifested,  the  dedication,  so 
far  as  the  owner  of  the  soil  is  concerned,  has  been  made." 
(Harding  v.  Jasper,  14  Cal.  648.)  This  case  has  not  only 
been  cited  and  approved  by  this  court  down  to  the  pres- 
ent time,  but  accords  with  the  best  considered  cases  in 
many  other  states. 

We  think  the  probative  facts  found  by  the  courts  clearly 
show  an  act  of  dedication  of  the  land  in  controversy  by 
Higuera  to  public  use  for  street  purposes,  both  preceded 
and  followed  by  expressed  statements  showing  his  inten- 
tion so  to  dedicate  it  The  act  to  which  we  especially 
refer  was  that  of  building  a  fence  on  each  side  of  this 
strip  of  land  on  the  side  lines  of  Beach  Street  produced 
to  Marsh  Street,  while  leaving  it  open  at  each  end,  thus 
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giving  free  access  to  it  from  either  directioiL  These 
fences  were  bnilt  eight  years  before  the  trial  of  the  case, 
viz.,  in  1888.  For  fifteen  years  prior  to  that  time,  this 
parcel  of  land  was  traveled  over  by  a  large  number  of  per^ 
sons  when  the  bars  of  the  corral  were  down.  This  use  of 
the  land  by  the  public  does  not  appear  to  have  been  ob- 
jected to  at  any  time.  If  it  had  been  without  his  consent, 
we  may  reasonably  suppose  that  instead  of  marking  out 
specifically  the  lines  of  the  street  he  would  have  built  an 
obstruction  across  it;  but  thus  building  the  fences  while 
'it  was  being  used  as  a  street  seems  to  be  as  clear  and  ex- 
plicit a  dedication  to  the  public  for  street  purposes  as 
could  well  have  been  made.  Much  the  larger  number 
of  cases  of  this  character  in  cities  and  towns  base  the 
evidence  of  dedication  upon  plats  showing  streets,  and 
the  reference  thereto  in  sales  and  conveyances  of  lots; 
but  the  visible  marking  out  upon  the  ground  of  the  ex- 
tension of  Beach  Street  from  a  point  about  midway  be- 
tween Pacific  and  Marsh  streets  by  fences,  especially 
when  the  ground  between  these  fences  was  then  and  for 
many  years  had  been  used  and  travelled  by  a  large  num- 
ber of  persons,  would  seem  to  be  more  conclusive  evi- 
dence of  intention  to  dedicate  the  same  to  public  use 
than  the  mere  platting  of  imused  ground. 

Indeed,  in  the  latter  case,  until  an  acceptance  by  the 
town  authorities  or  by  the  public,  or  until  by  the  sale 
of  lots  in  accordance  with  the  plat  by  which  the  owner 
has  vested  an  interest  in  the  street  in  others,  it  is  a  mere 
offer  to  dedicate  the  land  for  street  purposes,  which  he 
may  withdraw  at  his  pleasure. 

The  obstruction  maintained  by  Martinez,  consisting  of 
a  corral,  the  bars  of  which  were  sometimes  up  and  some- 
times down,  could  not  affect  the  dedication  of  the  land 
in  controversy  to  street  purposes.  It  was  not  upon 
Higuera's  land,  nor  maintained  by  him,  but  was  upon  a 
public  street  of  the  city  as  expressly  found  by  the  court 
Even  if  the  obstructions  were  permanent,  and  such  as 
the  public  could  not  remove  otherwise  than  by  condem- 
nation, it  is  expressly  held  that  a  cut-desae  may  bp  dedi- 
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cated  to  pubKc  use.  (Stone  v.  Brooks,  85  OaL  497,  498, 
and  cases  there  cited.) 

As  to  the  fact  that  this  strip  of  land  had  been  aflseaaed 
to  Higuera  and  his  successors  in  interest,  and  the  taxes 
paid  by  them  continuously,  except  two  years  when  it  was 
not  assessed,  we  are  of  opinion  does  not  aflFect  the  dedi- 
cation. The  findings  do  not  show  that  this  was  assessed 
as  a  separate  lot  by  a  designation  which  would  identify 
it,  nor  that  the  larger  tract  owned  by  Higuera,  as  shown 
by  the  second  finding,  had  ever  been  subdivided  into 
lots  and  blocks;  and  if  the  entire  tract  was  assessed  as  a 
whole,  as  we  may  fairly  infer  from  the  findings,  the  fail- 
ure to  except  this  part  covered  by  a  traveled  way  was 
entirely  proper,  as  much  so  as  not  to  except  a  highway 
in  the  assessment  of  a  farm.  Besides,  we  think  the  gen- 
eral public  are  not  estopped  by  the  act  or  omission  of 
the  city  assessor  in  this  regard,  nor  that  the  payment  of 
the  tax  by  Higuera,  under  the  circumstances  disclosed 
by  the  findings,  could  be  held  to  rebut  his  intention,  as 
shown  by  specific  acts  to  dedicate  the  land  for  street 
purposes. 

In  1875,  eight  years  before  Higuera  built  these  fences, 
he  represented  to  one  Pellerie,  to  whom  he  sold  a  lot 
fronting  on  Marsh  Street,  that  '4t  was  a  comer  lot;  that 
that  was  Beach  Street  on  the  east  side  of  the  lot  referred 
to'';  thus  recognizing  it  as  an  existing  street  at  that 
time.  In  1884  he  said  to  one  Pinho  that  he  had  intended 
the  land  in  controversy  for  a  street,  but  as  the  town  au- 
thorities had  not  worked  it  or  done  anything  about  it, 
he  considered  he  had  a  right  to  sell  it,  and  intended  to 
sell  it.  This  statement  confirms  our  conclusion  as  to  the 
intention  with  which  all  his  previous  acts  had  been  per- 
formed, and  only  shows  his  legal  conclusion  that  he  had 
a  right  to  sell  the  land  because  the  town  authorities  had 
not  improved  the  street  In  this  conclusion  we  think  he 
was  wrong. 

If  it  were  necessary  that  the  municipal  authorities 
should  accept  the  dedication  by  some  formal  act,  or  by 
improving  the  street  in  order  to  consummate  or  perfect 
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the  dedication,  or  to  render  it  irrevooable,  then  EGlguera's 
conclusion  that  he  had  a  right  to  sell  the  land  was  cor- 
rect, and  the  judgment  should  be  affirmed.  Upon  the 
question  whether  the  acceptance  must  be  by  the  muni- 
cipal authorities,  or  whether  the  use  of  the  street  by  the 
general  public,  under  and  in  accordance  with  the  dedica- 
tion, is  sufficient,  the  authorities  are  by  no  means  uni- 
form. In  some  states  legislative  enactments  require  a 
formal  acceptance.  In  others,  in  the  absence  of  any 
statutory  requirements,  the  improvement  of  the  road  or 
street  by  the  authorities  specially  charged  with  their 
care  is  required  by  the  courts  to  establish  the  fact  of  ac- 
ceptance, in  the  absence  of  more  formal  action.  The 
ground  upon  which  these  statutes  and  decisions  rests  is, 
that  the  municipality  ought  not  to  be  charged  with  the 
burden  of  improving  streets  which  the  authorities  may 
deem  unnecessary.  But  that  does  not  seem  to  have  been 
the  policy  of  this  state,  legislative  or  judicial. 

Prior  to  1883,  section  2619  of  the  Political  Code  pro- 
vided that  '^all  roads  used  as  such  for  a  period  of  more 
than  five  years  are  highways.'* 

The  chapter  containing  the  above  provision  was  re- 
pealed, and  sections  2618  to  2756  of  the  Political  Code 
were  enacted  February  28,  1883;  and  section  2618,  as  it 
now  exists,  recognizes  as  highways  not  only  those  laid 
out  by  the  public,  but  those  also  which  have  been  dedi- 
cated or  abandoned  to  the  public,  or  made  such  in  actions 
for  the  partition  of  real  property.  It  will  be  noticed,  too, 
that  this  section  expressly  includes  streets,  alleys,  lanes, 
courts,  places,  etc.,  in  the  term  "  highways."  "A  highway 
is  nothing  but  an  easement,  comprehending  merely  the 
right  of  all  the  individuals  in  the  community  to  pass 
and  repass,  with  the  incidental  right  in  the  public  to  do 
all  the  acts  necessary  to  keep  it  in  repair."  (Peck  v. 
Smith,  1  Conn.  103,  132;  6  Am.  Dec.  216.)  It  might 
with  some  force  be  contended  that  the  use  of  the  ground 
in  controversy  for  the  period  of  more  than  five  years 
prior  to  the  repeal  of  section  2619  of  the  Political  Code, 
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in  the  manner  stated  in  the  findings,  made  it  a  statutory 
highway,     (See  Bolger  v.  Foss,  65  CaL  250.) 

Independently  of  the  statute,  however,  we  think  the 
use  of  the  street  by  the  public  for  a  reasonable  length  of 
time,  where  the  intention  of  the  owner  to  dedicate  is 
clearly  shown,  is  sufficient,  without  any  specific  action 
by  the  municipal  authorities,  either  by  resolution  or  by 
repairs  or  improvements.  A  common-law  dedication 
operates  against  the  dedicator  by  estoppel,  and  this  es- 
toppel may  be  invoked  by  or  on  behalf  of  the  public  at 
large  as  well  as  by  the  municipal  authorities  of  the  city; 
for  a  street  is  a  highway  for  the  use  and  benefit  of  the 
public  at  large,  though  under  the  immediate  care  of  the 
municipality. 

In  New  Orleans  v.  Untied  States,  10  Pet.  662,  it  was 
held  that  in  order  to  dedicate  property  for  public  use  in 
cities  and  towns  and  other  places,  it  is  not  essential  that 
the  right  to  use  the  same  shall  be  vested  in  a  corporate 
body.  It  may  exist  in  the  public,  and  have  no  other 
limitation  that  the  wants  of  the  community  at  large. 

This  case  was  cited  and  approved  by  this  court  upon 
this  point  in  School  District  v.  Heath,  56  CaL  480,  where 
Bryant  v.  McCandless,  7  Ohio,  476,  was  also  cited  to  the 
point  "that  dedications  of  land  for  public  or  charitable 
uses  are  good  without  a  donee  to  take  title." 

These  cases  were  not  those  involving  the  acceptance 
of  streets  or  highways,  but  the  principle  involved  is  ihe 
same.  Indeed,  it  is  difficult  to  conceive  how  the  general 
public  could,  without  legislative  intervention,  accept  a 
dedication  to  their  use  otherwise  than  by  user  for  the 
purpose  for  which  the  dedication  was  made. 

In  Harding  v.  Jasper,  14  CaL  647,  it  was  said :  "If  the 
soil  be  accepted  and  used  by  the  public  in  the  manner 
intended  by  the  owner,  the  dedication  is  complete'';  and 
this  quotation  is  cited  in  San  Francisco  v.  Calderwood, 
81  Gal.  689,  91  Am.  Dec.  542,  in  such  connection  as  to 
show  that  the  acceptance  by  the  public  was  that  shown 
by  mere  user. 

In  San  Francisco  v.  Canavan,  42  CaL  653,  this  court 
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said:  ^'To  oonstitate  a  valid  and  complete  dedicatioiiy 
two  things  muBt  ocour,  to  wit,  an  intention  by  the  owner 
dearly  indicated  by  hia  words  or  acts  to  dedicate  the 
land  to  public  use,  and  an  acceptance  by  the  public  of 
the  dedication.  This  acceptance  is  generally  established 
by  the  use  by  the  public  of  the  land  for  the  purpose  to 
which  it  had  been  dedicated.''  In  Stone  v.  Brooks,  86 
Oal.  497,  it  was  said:  'There  does  not  seem  to  be  any 
necessity  for  a  formal  acceptance  by  some  particular 
board  of  officers.  Such  a  requirement  would  destroy 
the  common-law  doctrine  of  dedication."  In  several 
cases  where  the  distinction  between  a  formal  accept- 
ance and  an  acceptance  by  user  was  not  important  to  be 
observed,  general  language  is  used,  which  might  seem  to 
imply  that  a  formal  acceptance  was  necessary,  but  we  do 
not  recall  any  case  where  the  doctrine  that  user  alone 
by  the  public  is  sufficient  acceptance  is  denied. 

We  therefore  advise  that  the  judgment  of  the  superior 
court  be  reversed. 

BxLOHEB,  0.,  and  Yaitouicf,  0.,  oonourred. 

For  the  reasons  given  in  the  foregoing  opinion,  tha 
judgment  is  reversed. 

HABBIBOir,  J.,  PATEBSOir,  J,,  GABOiTrn,  J. 


[No.  19011.    Department  Two.  —  Angiist  9,  18M.] 

THE  PEOPLE  Bx  ekl.  EICHAKD  E.  ATKINSON, 
Eespondbwt,  v.  J.  T.  JOHNSON,  Coukty  Auditob 
OF  Sai7ta  Barbara  County^  Appellant. 

JuDOMniT  UPON  Plbaoinob  —  Admission  of  Alliqations  or  Answnb.— 
An  allegation  of  an  answer  upon  a  material  laeae  raised  by  the  pleadings 
le  admitted  by  a  motion  of  the  plaintiff  for  judgment  upon  the  plead- 
ings. 

CONSTITUTIONAL       LAW.  —  COUPBNSATION       OV       CONSTABLIS DIMINUTION 

DUBiNO  TsBu.  —  An  ordinance  of  the  board  of  superrlsors  diminishing 
the  compensation  of  constables  for  services  In  criminal  cases  during  the 
term  Is  not  In  conflict  with  section  0  of  article  XI.  of  the  constitution, 
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which  prohlbltB  an  Increaie  of  lalary  of  an  officer  after  hit  election  or 
during  hla  term  of  office. 

Id.  —  County  GoysBNicaNT  Act  —  Sal^bibs  of  Constabuw  —  Gompbnsa- 
TiON  NOT  Propobtionbd  TO  DuTiBS.  —  SoMlylslon  14  of  lectlon  188  of 
the  act  of  March  18,  1891  (Stats.  1891,  p.  877) »  entitled  "An  act  to  ee 
tablleh  a  uniform  eystem  of  county  and  township  goyernments,'*  which 
attempts  to  delegate  the  power  to  fix  the  salaries  of  constables  of  coun- 
ties of  the  twenty-first  class  to  the  board  of  supervisors,  is  In  conflict 
with  section  6  of  article  XI.  of  the  constitution,  which  Imposes  upon  the 
legislature  the  duty  of  regulating  the  compensation  of  such  officers  In 
proportion  to  duties,  and  is  therefore  void. 

Id.  —  Mandatobt  Pboyibzon  or  Constitution  —  Dblbgation  of  Lboisla- 
TiTB  PowBB.  —  Section  6  of  article  XI.  of  the  constitution*  providing  for 
the  regulation  by  the  legislature  of  the  compensation  of  officers  therein 
named  in  proportion  to  their  duties.  Is  mandatory,  and  the  duty  of  such 
regulation  cannot  be  delegated  to  the  board  of  Bupenrisors. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  E.  Putnam,  and  Richards  &  Carrier,  for  Appellant 

Attomey-Oeneral  W.  H.  H.  Hart,  and  /•  W.  Taggarl,  for 
Bespondent 

The  CouBT.  —  The  question  involved  in  this  case  is 
the  validity  of  an  ordinance  of  the  board  of  supervisors 
of  Santa  Barbara  County,  made  April  10,  1891,  fixing 
the  salaries  of  the  constables  of  the  various  townships  of 
the  county  for  their  services  in  criminal  cases.  In  each 
of  the  townships  1,  3,  and  8,  the  annual  salary  for  such 
services  was  fixed  at  $34,  in  No.  2  at  $480,  and  in  each 
of  the  remaining  townships  specific  sums,  varying  in 
amounts.  This  order  was  made  pursuant  to  subdivision 
14  of  section  183  of  "an  act  to  establish  a  uniform  system 
of  coimty  and  township  governments,"  approved  March 
13,  1891  (Laws  1891,  p.  377),  which  subdivision  reads  as 
follows:  "14.  Constables,  a  salary  to  be  fixed  by.  the 
board  of  supervisors,  and  paid  monthly  out  of  the  salary 
fund,  as  the  salaries  of  the  county  officers  are  paid,  such 
salary  to  be  in  full  compensation  for  all  services  of  any 
kind,  nature,  or  description  required  of  them  by  law  in 

Digitized  by  LjOOQIC 


Aug.  1892.]  People  v.  Johnson.  478 

eriminal  cases;  and  said  constables  shall  be  allowed  to 
charge  and  receive  for  their  own  use  such  fees  as  are 
now  or  may  hereafter  be  allowed  by  law  for  all  services 
performed  by  them  in  civil  oases.  The  provisions  of 
this  subdivision  shall  take  effect  from  and  after  the  ap- 
proval of  this  act"  Section  183,  of  which  the  foregoing 
subdivision  is  a  part,  relates  only  to  counties  of  the 
twenty-first  dass,  to  which  class  the  county  of  Santa 
Barbara  belongs.  Alonzo  Crabb  and  C.  H.  Kelton  were 
duly  elected  constables  of  township  No.  2,  in  said  county, 
for  the  term  of  two  years,  beginning  on  the  fifth  day  of  • 
January,  1891,  three  months  and  five  days  before  the  date 
of  the  order.  Prior  to  the  commencement  of  the  action, 
the  defendant  was  county  auditor,  had  drawn  several 
warrants  to  each  of  said  constables  for  monthly  install- 
ments of  forty  dollars  each,  and  this  suit  was  brought  to 
enjoin  the  further  issuance  of  warrants  under  said 
order. 

The  complaint,  in  addition  to  the  foregoing  facts,  al- 
leged that  the  compensation  for  services  rendered  by 
constable  in  criminal  cases  in  said  county  was  fixed  by 
section  23  of  an  act  entitled  ^'An  act  to  regulate  fees  of 
office  and  salaries  of  certain  officers,  and  to  repeal  cer- 
tain other  acts  in  relation  thereto,"  approved  March  5, 
1870;  that  the  fees  to  which  said  constables  were  legally 
entitled  were  less  than  the  said  sum  of  forty  dollars  per 
month;  that  the  board  of  supervisors  had  no  authority 
of  law  to  make  said  order ;  and  that  it  was  in  violation  of 
sections  5  and  9  of  article  XI.  of  the  constitution  of  the 
state  of  California,  and  therefore  null  and  void. 

The  defendant  interposed  a  general  demurrer  to  the 
complaint,  which  was  properly  overruled,  aud  thereupon 
filed  an  answer  admitting  the  making  of  said  order  by 
the  board  of  supervisors,  averring  that  they  had  au- 
thority to  make  it,  that  said  constables  were  entitled  to 
the  compensation  thereby  fixed,  and  further  alleging 
that  said  compensation  was  less  than  that  they  had 
theretofore  received,  or  would  have  been  entitled  to 
receive  under  the  act  of  1870.    Plaintiff  moved  for  judg- 
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ment  on  the  pleadings,  which  was  granted,  and  defend* 
ant  appeals. 

There  is  no  question  that  the  order  of  the  board  of 
supervisors  conformed  to  subdivision  14  of  section  188 
of  the  said  act  of  1891,  and  therefore  the  sole  question 
is  as  to  the  constitutionality  of  that  subdivision  of  said 
section. 

The  answer  having  raised  an  issue  bA  to  whether  the 
compensation  of  these  officers  was  increased  or  dimin- 
ished by  the  order,  the  answer  alleging  affirmatively  that 
it  was  less,  plaintiff's  motion  for  judgment  on  the  plead- 
ings admitted  this  averment  of  the  answer.  (Fleming 
V.  Wells,  65  CaL  389 ;  Ward  v.  Flood,  48  Cal.  46 ;  17  Am. 
Eep.  405;  Taylor  v.  Palmer,  81  Cal.  267.)  It  follows, 
therefore,  that  the  order  in  question  cannot  be  held  vio- 
lative of  section  9  of  article  XL  of  the  constitution,  which 
prohibits  an  increase  of  salary  of  an  officer  after  his  elec- 
tion or  during  his  term  of  office. 

Said  subdivision  14  of  section  183  of  said  act,  upon 
the  constitutionality  of  which  the  validity  of  said  order 
depends,  is,  however,  clearly  obnoxious  to  section  6  of 
article  XL  of  the  constitution,  as  alleged  in  the  com- 
plaint. This  section  of  the  constitution  is  as  follows: 
"The  legislature,  by  general  and  uniform  laws,  shall 
provide  for  the  election  or  appointment,  in  the  several 
counties,  of  boards  of  supervisors,  sheriffs,  county  clerks, 
district  attorneys,  and  such  other  county,  township,  and 
municipal  officers  as  public  convenience  may  require, 
and  shall  prescribe  their  duties  and  fix  their  terms  of 
office.  It  shall  regulate  the  compensation  of  all  such 
officers  in  proportion  to  duties,  and  for  this  purpose  may 
classify  the  counties  by  population." 

In  the  recent  case  of  Dougherty  v.  Austiny  94  Cal. 
601,  in  which  the  opinion  upon  rehearing  was  filed 
May  30,  1892,  this  provision  was  carefully  considered 
and  very  fully  discussed.  In  that  case  the  question 
arose  upon  an  order  made  by  the  board  of  supervi- 
sors of  Marin  Coimty,  providing  for  the  appointment 
of  a   deputy  county  clerk,   at  a   salary  of  fifty   dollars 
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per  month,  payable  out  of  the  county  treasury,  which 
order  was  made  under  section  211  of  the  County  (Jov- 
emment  Act  as  amended  in  1887*  (Stats.  1887,  p. 
2070 

That  case,  it  is  true,  also  involved  the  consideration 
of  section  9  of  article  XI.,  which,  as  we  have  seen,  does 
not  arise  in  this  case;  but  in  all  other  respects  the  ques- 
tions in  that  case  and  in  this  are  the  same.  In  Dougherty 
V.  Austm,  it  was  held  that  section  5  of  article  XI.,  above 
quoted,  imposed  upon  the  legislature  the  duty  of  regu- 
lating the  compensation  of  the  officers  there  named  or 
designated  in  proportion  to  duties;  that  this  provision 
was  mandatory,  and  could  not  be  delegated  to  the  board 
of  supervisors;  and  under  the  authority  of  that  case, 
subdivision  14  of  said  section  183  must  be  held  to  be  in 
conflict  with  section  6  of  article  XL  of  the  constitution^ 
and  therefore  void. 

Judgment  affirmed. 

HoFasijlvd^  J.,  did  not  take  part  in  the  decision* 


CNo.  14508.    Dtpartmeat  Two.  ^  Aogiuit  S,  ISSS.] 

HENRY  E.  GARTER,  Rkspondbnt,  v.  K  J,  BALD- 
WIN, Appellant. 

AlTOBHai    AKD    CLnXT  —  BPBCIAL    COMT&ICT    VOB    SBBYXCaa    or    A88I8TAKT 
COUKSBL  —  SBITICB     NOT     BSQUaSTU)  —  Wl-IYBB     OF      PSBFOBMXMCB. — 

When  a  firm  of  attorneyi  was  employed  to  asalflt  In  the  prosecution 
«f  eartaln  libel  suits  pending  and  to  be  brought  against  a  private  Indl- 
Tlduftl,  and  also  a  civil  suit  against  a  newspaper  for  libelous  articles, 
andar  a  contract  that  part  of  the  fee  was  to  be  paid  In  cash,  a  part  In 
•txtj  days,  and  the  balance  "on  the  termination  of  said  suits/'  and 
tt  appears  that  all  the  services  were  performed  except  the  contemplated 
salt  against  the  newspaper,  and  the  evidence  In  an  action  upon  the 
contract  tends  to  show  that  the  defendant  never  went  near  the  mem- 
bers of  the  firm  after  employing  them,  nor  In  any  manner  thereafter 
requested  them  to  bring  the  action  against  the  newspaper,  nor  did  the 
other  attorneys  whom  they  were  employed  to  assist  ever  call  upon 
them  for  any  service  In  relation  to  such  suit.  It  was  not  Incumbent 
npoD  such  firm  to  commence  the  action  against  the  newspaper  without 
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further  directions  from  the  defendant  or  from  the  other  attorneys,  and 
haying  waited  a  reasonable  length  of  time,  and  until  after  the  action 
against  the  newspaper  was  barred  by  limitation,  without  receiving  such 
directions,  they  were  Justified  in  assuming  that  the  defendant  bad 
waived  the  bringing  of  the  action,  and  they  are  entitled  to  recover  the 
balance  due  under  the  contract,  as  If  such  service  had  been  actually  per- 
formed. 

lO. PLBADINO ALLBQXTIOlf   OT   FULL    PBBFOBM1.NCB PBOOF   OF   WAIVaB 

—  IiiMATBBiAL  VA-siANca.  —  Where  the  complaint  In  such  case  alleged 
the  full  performance  of  the  contract  on  the  part  of  the  attorneys,  and  the 
evidence  upon  the  part  of  the  plaintllf  tended  to  show  performance  by 
them  of  all  the  services  contemplated  by  the  contract,  except  in  relation 
to  the  suit  against  the  newspaper,  but  as  to  that  a  walVer  of  performance 
by  the  defendant,  and  the  evidence  was  received  without  objection,  and 
the  defendant  is  not  shown  to  have  been  misled  by  the  variance.  It  la  to 
be  disregarded  as  immaterial. 

Appeal  from  a  judgment  of  the  Superior  Court  oi 
Los  Angeles  County,  and  from  an  order  denying  a  ne^ 
triaL 

The  facts  are  stated  in  the  opinion  of  the  oonrb 
Wells,  Monroe  £  Lee,  for  Appellant 
Anderson  <&  Anderson,  for  Eespondent 

Db  Haven,  J.  —  This  action  is  brought  by  plaintiff  as 

assignee  of  a  contract  made  by  defendant  with  the  law  firm 
of  Silent,  Wade  &  Fitzgerald.  The  complaint  was  filed  on 
April  14,  1890,  and  alleges,  in  substance,  that  defendant, 
on  February  10,  1886,  employed  said  firm  of  Silent,  Wade 
&  Fitzgerald  to  prosecute  certain  libel  suits  then  pending 
and  to  be  brought  against  one  Bell,  and  also  a  civil  suit 
against  the  Los  Angeles  Times  for  libelous  articles  there- 
tofore published,  the  defendant  agreeing  to  pay  for  such 
services  two  thousand  dollars,  of  which  sum  five  hun- 
dred dollars  was  to  be  paid  in  cash,  five  hundred  dollars 
in  sixty  days  from  date  of  the  agreement,  "and  the  bal- 
ance of  one  thousand  dollars  on  the  termination  of  said 
suits."  The  complaint  further  alleges  that  the  assignors 
of  plaintiff  fully  performed  said  contract,  and  that  all  oi 
the  suits  referred  to  in  the  agreonient  have  been  termi- 
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nated,  and  that  deiendant  has  not  paid  the  balance  of 
one  thoufland  dollars  agreed  to  be  paid  on  the  termina- 
tion thereof,  and  this  action  is  brought  to  recover  such 
balance. 

The  answer  of  defendant  denied  that  plaintiff's  as- 
signors had  performed  the  services  required  of  them 
under  the  contract  stated  in  the  complaint,  and  in  this 
connection  alleged  that  the  suit  against  the  Los  Angeles 
Times  was  never  commenced,  and  that  no  services  had 
been  rendered  therein,  as  contemplated  by  said  contract 

The  action  was  tried  by  the  court  without  a  jury,  and 
findings  were  filed,  and  a  judgment  rendered  in  accord- 
ance therewith  in  favor  of  the  plaintiff  for  the  full 
amount  claimed  by  him.    The  defendant  appeals. 

It  is  conceded  that  the  contemplated  suit  against  the 
Los  Angeles  Times  was  never  commenced,  and  the  claim 
of  appellant  is,  that  this  being  so  the  plaintiff  is  not  en- 
titled to  recover.  We  think,  however,  that  the  evidence 
tended  to  show  a  waiver  of  performance  of  this  particu- 
lar service,  and  the  findings  of  the  court  fairly  construed 
are  to  this  effect.  The  evidence  upon  the  part  of  the 
plaintiff  tended  to  show  that  the  firm  of  Silent,  Wade  & 
Fitzgerald  were  employed  to  assist  other  attorneys  of  de- 
fendant in  the  prosecution  of  the  suits  referred  to  in  the 
complaint  The  attorneys  thus  to  be  assisted  were  the 
regular  attorneys  for  defendant,  and  had  commenced 
the  civil  suits  which  were  then  pending,  and  according 
to  the  testimony  for  plaintiff,  were  to  continue  as  senior 
counsel  not  only  in  these,  but  were  to  act  as  such  in  the 
one  to  be  brought  against  the  Los  Angeles  Times.  The 
defendant  never  went  near  the  firm  of  Silent,  Wade  & 
Fitzgerald  after  employing  them,  nor  in  any  manner 
thereafter  requested  them  to  bring  the  action  against  the 
Los  Angeles  Times,  nor  did  the  other  attorneys,  whom 
they  were  employed  to  assist  in  the  matter  ever  call 
upon  them  for  any  service  in  relation  to  such  suit. 
When  this  action  was  commenced,  the  period  of  limita- 
tion fixed  by  the  laws  of  this  state  within  which  to  com- 
mence the  action  against  the  Los  Angeles  Times  for  the 

Digitized  by  LjOOQIC 


478  Cabteb  v.  Baij)wiv*  [95  OaL 

alleged  libel  had  expired.  It  is  tntb,  the  defendant  in 
such  an  action  might  waive  this  defense;  but  still  such 
long  delay  upon  the  part  of  this  defendant  in  the  nuttier 
of  directing  the  commencement  of  such  suit  is  strong 
evidence  that  he  had  abandoned  all  intention  o{  bring- 
ing, it.  It  is  imdoubtedlj  true  that  in  many  cases  the 
contract  employing  an  attorney  to  prosecute  an  action 
would  be  construed  as  containing  an  implied^  if  not 
express,  direction  to  the  attorney  to  bring  such  action 
without  further  request  upon  the  part  of  the  client,  but 
under  the  contract  which  the  evidence  of  plaintiff  tended 
to  establish  in  this  case,  it  was  not  incumbent  upon  the 
assignors  of  plaintiff  to  commence  the  action  against  the 
Los  Angeles  Times  without  further  directions  from 
defendant,  or  from  the  other  attorneys  who  were  to 
act  as  senior  or  leading  counsel  for  defendant  in  the 
prosecution  of  the  case;  and  having  waited  a  reasonable 
length  of  time  without  receiving  such  directions,  they 
were  justified  in  assuming  that  defendant  had  waived 
the  performance  of  this  particular  service,  and  they  were 
entitled  to  recover  upon  the  contract,  as  if  such  service 
had  been  actually  performed. 

The  complaint  in  this  case  alleges  full  performance  of 
the  contract  upon  the  part  of  Silent,  Wade  &  Fitzgerald, 
where  as  the  evidence  upon  the  part  of  plaintiff  tended  to 
show  performance  by  them  of  all  services  contemplated 
by  the  contract,  except  in  relation  to  the  suit  against  the 
Los  Angeles  Times,  and  as  to  that  a  waiver  of  perform- 
ance by  defendant.  We  do  not  regard  the  variance  as 
material.  The  evidence  was  received  without  objection, 
and  it  is  apparent  from  the  record  that  the  defendant 
was  not  misled  thereby.  This  being  so,  the  variance  is 
to  be  disregarded  under  section  469  of  the  Code  of  Civil 
Procedure,  which  declares:  *TN*o  variance  between  the 
allegation  in  a  pleading  and  the  proof  is  to  be  deemed 
material,  unless  it  has  actually  misled  the  adverse  partj 
to  his  prejudice  in  maintaining  his  action  or  dcdhnse 
upon  the  merits." 

The  evidence  upon  the  trial  was  conflicting  upon  ma* 
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terial  points^  but  the  oase  seems  to  have  been  fully  and 
fairly  tried|  and  we  find  no  error  in  the  record* 
Judgment  and  order  affirmed. 

MoFabujo)^  J.,  and  Shakpstbiit^  J.,  ooncurred. 


CNo.  10017.    In  Bank.  — Anrut  4,  1892.] 

FRANK  K  BATES,  Appellant,  v.  K  &  BABCOCE 

BT  AL.,  Rs8PONDB2fTS. 

AvnuL  —  Bamw  of  DnMUBBSB  —  Ekbobs  ▲qainst  Rispondbnt. — 
Wliw«  a  demurrer  of  a  defendant  le  OTerruled  for  want  of  presentation, 
npon  an  appeal  by  the  plaintiff  from  a  Judgment  of  the  defendant,  the 
reepondent  cannot  urge  any  grounds  of  special  demurrer,  or  any  errors 
•ommlttsd  against  him,  for  the  purpose  of  sustaining  a  Judgment 
•tfoneously  rendered  in  his  favor  after  a  trial  upon  the  merits ;  but  the 
appellate  court  can  only  consider  such  errors  of  the  court  as  contributed 
to  the  rendition  of  the  Judgment  for  the  defendant,  and  can  consider 
tha  demnrrer  only  so  far  as  it  goes  generally  to  the  cause  of  action,  and 
afltets  the  question  whether  the  complaint  is  sufficient  to  render  the 
•■elusion  of  erldence  under  It  erroneous. 

PuuDnro  —  Ukcbbtaxhtt  —  Constbuction.  —  The  character  and  effect  of 
an  aTennent  that  may  be  uncertain  In  one  of  its  clauses  Is  not  limited  to 
a  eonstmction  of  that  clause  merely,  but  the  averment  Is  to  be  consld- 
•red  as  a  whole,  and  la  connection  with  the  entire  complaint. 

iBw— -ALUMATIOV  as  to  PABTNaBBHIF  Uf  LANDS  —  DiVISIOlf   07  PBOFITS  — 

OWV1B8HI7  OF  LAND.  —  An  allegation  that  defendants  agreed  upon  eer* 
tain  tarma  to  become  equal  partners  with  the  plaintiff  in  certain  real 
property,  which  the  complaint  elsewhere  shows  was  held  by  plaintiff 
npon  a  dry,  naked  trust  for  third  parties,  and  was  purchased  from  the 
benefldarles  and  transferred  to  another  person  as  trustee  for  plaintiff 
and  defendants,  does  not  necessarily  imply  an  agreement  for  a  convey- 
ance of  the  property  to  the  defendants ;  and  taken  in  connection  with  the 
other  averments  of  the  complaint,  and  with  an  averment  immediately 
following,  that  they  were  to  share  equally  all  sums  received  for  the  prop- 
arty,  and  all  proflto  and  losses  accruing  on  account  thereof,  shows  that 
tha  agreement  was  tor  a  partnership  in  the  profits  that  might  result 
from  dealing  In  the  land,  and  had  no  necessary  relation  to  the  ownership 
of  the  land. 
FamnBBBir— DBAiiXNO  in  Lands  ~  Statutn  of  Fbauds  —  Obal  Aobbb- 
ifBNT  —  BviDUfOL  —  A  partnership  may  be  formed  for  the  purpose  of 
dealing  In  lands,  by  buying  and  selling  lands  generally,  or  it  may  be 
limited  to  a  speeulation  upon  a  single  venture;  and  like  any  other  con- 
tMM!t  </t  partnership,  it  Is  an  agreement  to  share  in  the  profit  and  loss  of 
asrtain  boainess  transactions,  and  does  not  contemplate  any  transfer  of 
land  from  one  party  to  the  other,  or  the  creation  of  any  interest  or  esta to^QJp 
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In  lands,  otber  than  a  pecuniary  Interest,  and  need  not  \m  In  writing 
under  the  statute  of  fraudi,  but  may  be  formed  by  oral  agreement  and 
proved  by  parol  evidence. 

Id.  —  Acquisition  or  Laitos  by  pABrmatsHzr  —  BgnxTAnia  Biohts  or 
Pabtnsbs.  —  Though  such  partnership  agreement  does  not  of  itself 
create  any  interest  or  estate  in  land,  and  a  bill  for  the  comreyance  of 
lands  could  not  be  maintained  thereunder,  yet  by  the  subsequent  acts  of 
the  parties,  rights  are  acquired  in  reference  to  land  purchased  in  pur- 
suance of  the  agreement  which  a  court  of  equity  will  protect  against  any 
attempts  to  make  the  statute  of  frauds  an  instrument  of  fraud,  by  rais- 
ing an  equity  superior  to  the  legal  title,  and  controlling  the  legal  title  !■ 
subordination  thereto. 

Id.  —  INTSEBST  IN  Ljlnds  —  Tbubt  Rsbultino  bt  Ofbbation  or  Law  — 
Pabol  Evidbncb  of  PABTNaBSHiP.  —  If  a  partnership  Is  proved  between 
the  parties  upon  sufficient  evidence,  they  would  have  an  interest  In  tlM 
lands  acquired  which  forms  a  portion  of  the  assets  of  the  partnership  by 
reason  of  a  trust  resulting  by  operation  of  law  as  an  Incident  to  such 
partnership,  but  that  fact  would  not  constitute  a  reason  for  excluding 
parol  evidence  to  establish  the  existence  of  the  partnership. 

Id.  —  Pabtnebship  Assbts  —  Lands  Tbeatbd  am  Pbbsonai^tx.  —  Lands 
acquired  by  a  partnership  for  partnership  uses  constitute  partnership 
assets,  and  will  be  treated  in  equity  as  personalty,  whether  the  partner^ 
ship  was  formed  by  oral  or  written  agreement;  and  the  same  principl« 
applies  when  the  object  of  the  partnership  is  to  deal  in  lands  which  are 
purcliased  with  partnership  assets. 

Id.  —  Sbttlbment  or  Pabtnbbship  —  Convbbsion  of  Asssts  into  Monst 
'  —  SouBcn  oy  Titlb.  —  A  court  of  equity.  In  the  settlement  of  partner- 
ship accounts  and  the  conversion  into  money  of  partnership  assets, 
whether  real  or  personal,  and  their  division  among  the  partners,  never 
inquires  into  the  source  of  title  of  such  assets,  or  in  whose  name  they  are 
held. 

Id.  —  Division  of  Pbocbbds  of  Salb  of  Lands  —  Btatdti  of  Fbauds  No 
Dbfbnbb.  —  In  an  action  for  division  of  the  proceeds  after  a  sale  of  lands 
under  an  oral  partnership  agreement  to  deal  in  lands,  the  statute  of  frauds 
is  not  allowed  as  a  defense  thereto ;  and  the  same  principles  which  apply 
to  such  an  action  are  applicable  in  an  action  to  subject  land  which  has 
become  a  portion  of  the  assets  of  such  a  partnership  to  a  sale  and  din- 
tribution  of  proceeds  among  the  partners  by  a  court  of  equity. 

Btatutb  of  Fbauds  —  Bxbcutbd  Agbbbubnt.  —  The  statute  of  frauds  has 
no  application  to  an  executed  agreement. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Sprigg  &  Barber,  for  Appellant 

Works,  Oibson  <6  Titus,  and  WorJcs  dk  Works,  for  Ba- 

spondent 

Digitized  by  LjOOQIC 


Aug.   1892.]  Bates  i;.  Baboook.  481 

Habbisoit^  J.  —  The  plaintiff  brought  this  action 
against  the  defendants  for  an  accounting  upon  a  part- 
nership agreement  between  them  for  the  purchase  and 
disposition  of  certain  real  estate  in  San  Diego.  At  the 
trial  of  the  action,  the  plaintiff  offered  himself  as  a  wit- 
nessy  and  under  the  objection  of  the  defendants  that  it 
was  incompetent  and  immaterial,  gave  testimony  tend- 
ing to  show  that  an  oral  agreement  had  been  made  be- 
tween himself  and  the  defendant  Babeock,  acting  on 
behalf  of  the  defendant  the  Coronado  Beach  Company, 
of  which  he  was  president,  by  which  they  were  to  pay 
off  the  encumbrances  upon  certain  real  estate,  sell  and 
dispose  of  the  same,  and  share  the  profits  and  loss  in 
dealing  therein;  that  for  that  purpose  he  gave  to  the  de- 
fendants fifteen  thousand  dollars  with  which  to  pay  cer- 
tain claims  and  encumbrances  thereon,  and  that  the 
same  was  so  applied;  and  that  at  the  request  of  the 
defendant  Babcock,  a  conveyance  of  the  property  was 
executed  to  one  HubbeU,  who  was  the  secretary  of  the 
defendant  corporation.  After  this  testimony  had .  been 
given,  the  defendants  moved  to  strike  out  all  portions 
thereof  ''relating  to  an  agreement  for  an  alleged  part- 
nership between  the  plaintiff  and  the  defendants,  or 
either  to  them,  in  the  land  described  in  the  complaint, 
or  any  partnership  between  the  parties,  upon  the  ground 
that  the  same  is  incompetent  and  immaterial;  that  a 
partnership  of  the  character  alleged  in  the  complaint 
must  be  proved  by  an  instrument  in  writing,  signed  by 
them,  or  one  of  them."  The  court  granted  the  motion, 
saying  that  "the  contract,  as  alleged  in  the  complaint, 
and  supported  by  the  evidence,  is  one  clearly  for  an  in- 
terest in  lands,  and  as  such  is  void  imder  the  statute  of 
frauds.''  TTpon  the  submission  of  the  cause,  the  court, 
in  its  decision,  found  that  there  had  been  no  agreement 
for  a  partnership  in  the  land,  and  rendered  judgment  in 
favor  of  the  defendants.  From  this  judgment,  and  an 
order  denying  his  motion  for  a  new  trial,  the  plaintiff 
has  appealed. 

We  cannot,  upon  this  appeal,  consider  the  objeotiona 
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to  the  oomplaint  that  were  made  by  the  demurrer 
thereto,  except  the  one  speciiying  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  overruled  for  ^Vant  of  presen- 
tation," and  the  defendantSi  having  gone  to  trial  upon 
their  answer,  obtained  a  judgment  in  their  favor  upon 
the  merits.  Upon  an  appeal  by  the  plaintiff  from  that 
judgmenti  we  can  consider  only  such  errors  of  the  court 
as  are  shown  to  have  contributed  to  its  rendition,  and 
not  such  as  might  have  defeated  a  contrary  judgment 
If  a  judgment  in  favor  of  the  defendant  is  the  result  of 
errors  in  excluding  evidence  that  shoiild  have  been  re- 
ceived, he,  as  respondent  upon  an  appeal,  cannot,  for  the 
purpose  of  sustaining  that  judgment,  have  a  considera- 
tion of  errors  against  him  which  were  entirely  discon- 
nected with  the  trial,  or  the  judgment  as  rendered. 
Objections  to  a  complaint  which  should  be  pointed  out 
by  special  demurrer,  such  as  uncertainty,  or  ambiguity, 
are  insufficient,  unless  so  specified,  to  defeat  a  verdict 
against  the  defendant;  nor  can  they,  if  specified  and 
overruled,  be  considered  for  the  purpose  of  sustaining 
a  judgment  in  his  favor  that  was  erroneously  ren- 
dered after  a  trial  upon  the  merits.  It  is  only  when 
there  is  in  the  complaint  an  entire  absence  of  aver- 
ment of  a  fact  essential  to  a  recovery,  so  that  no  evi- 
dence of  that  fact  could  be  received  at  the  trial,  that  a 
judgment  in  favor  of  the  plaintiff  cannot  be  sustained; 
but  if  the  objection  be  merely  that  such  fact  is  defect- 
ively alleged,  evidence  received  under  such  averment,  if 
sufficient,  will  sustain  the  judgment  While  the  oom- 
plaint in  the  present  case  is  not  entirely  free  from  criti- 
cism, and  might  have  been  made  more  certain  and 
precise  in  some  of  its  averments,  yet  we  think  that  it 
contains  a  sufficient  statement  of  facts  to  justify  the 
court  in  receiving  evidence  thereof,  and  if  sufficient  to 
sustain  the  averments,  to  render  a  judgment  as  asked 
by  the  plaintiff. 

The  character  and  effect  of  an   averznent  that  xn^v  ha 
uncertain  in  one  of  its  clauses  is  not  limited  to  a  cos- 
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dtruction  of  that  clause  merely,  but  the  averment  is  to 
be  considered  as  a  whole,  and  in  connection  with  the  en- 
tire complaint  The  averment  that  the  defendants 
agreed  with  the  plaintiff  that  if  he  would  pay  certain 
claims  against  the  property  "they  would  become  equal 
partners  with  him  in  the  said  property"  does  not  neces- 
sarily imply  an  agreement  for  a  conveyance  from  him 
to  them,  and  taken  in  connection  with  the  averment 
immediately  following,  viz.,  "and  woiild  share  equally 
with  him,  in  the  proportion  of  one  half  to  plaintiff  and 
one  half  to  defendants,  all  sums  received  for  said  prop- 
erty, and  all  profits  and  losses  accruing  on  account 
thereof,"  which  is  evidently  inserted  by  way  of  explana- 
tion, shows  that  the  agreement  was  for  a  partnership  in 
the  profits  that  might  result  from  dealing  in  the  land, 
and  had  no  necessary  relation  to  the  ownership  of  the 
land. 

It  appears  from  tl  e  complaint  that  at  the  time  of  this 
agreement  the  property  in  question  was  owned  by  one 
Miller  and  his  wife,  and  that  the  defendant  corporation 
held  certain  morgages  thereon,  which  were  subordinate 
to  certain  other  liens,  and  that  the  title  to  the  property 
fetood  in  the  name  of  the  plaintiff,  and  was  held  by  him 
"as  trustee  for  the  benefit  of  said  Miller  and  wife."  It 
does  not  appear  that  the  plaintiff  had  any  beneficiary 
interest  in  the  land,  and  the  averment  that  five  thou- 
sand dollars  of  the  money  advanced  by  him  under  the 
agreement  was  paid  to  the  Millers  "for  a  release  from 
the  said  trust  in  their  favor"  confirms  the  inference 
that  it  was  merely  a  dry,  naked  trust.  The  subsequent 
averment  that  "in  pursuance  of  said  agreement,"  then 
made,  the  plaintiff  paid  to  the  defendants  fifteen  thou- 
sand dollars  with  which  to  remove  certain  charges  and 
encumbrances,  and  that  "aU  of  said  property  was  duly 
transferred  by  plaintiff  to  O.  S.  Hubbell,  Esq.,  secretary 
of  said  Coronado  Beach  Company,  as  trustee  for  the 
parties  hereto,  to  facilitate  a  sale,"  and  that  witli  the 
concurrence  of  the  defendants  the  plaintiff  paid  liens 
and    debts   on    account    of   said    property    amountii^m^^ip 
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forty-two  thousand  dollars,  removes  all  possibility  of 
construction  that  the  agreement  was  for  a  sale  of  the 
property  to  the  defendants,  or  for  the  creation  of  an  in- 
terest or  estate  therein,  and  showns  that  the  parties  dealt 
with  the  property  as  assets  of  their  said  partnership. 

A  partnership  may  be  formed  for  the  purpose  of  deal- 
ing in  lands,  as  well  as  for  dealing  in  personal  estate,  or 
for  engaging  in  professional,  or  commercial,  or  manu- 
facturing occupations.  Like  any  other  contract  of  part 
nership,  it  is  an  agreement  to  share  in  the  profit  and  loss 
of  certain  business  transactions.  Such  a  partnership 
may  be  formed  for  the  purpose  of  buying  and  selling 
land  generally,  or  it  may  be  limited  to  a  speculation 
upon  a  single  venture.  (Dudley  v,  Littlefield,  21  Me.  422; 
Chester  v.  Dickerson,  54  N.  Y.  1;  13  Am.  Rep.  650;  VfU- 
Hams  V.  Gillies,  75  N*.  Y.  201.) 

Whether  such  a  partnership  can  be  formed,  except  by 
an  agreement  in  writing,  has  been  the  subject  of  con- 
flicting decisions.  There  is  a  dictum  in  Oray  v.  Palmer, 
9  Cal.  639,  to  the  eflFect  that  it  must  be  in  vnriting,  for 
which  Story  on  Partnership,  section  83,  is  cited  as  au- 
thority; and  in  Smith  v.  Bumham,  3  Sum.  468,  it  was  so 
held  by  that  distinguished  jurist.  The  great  weight  of 
niodem  authority,  however,  is  in  support  of  the  rule 
that  such  a  partnership  may  be  formed  in  the  same 
mode  as  any  other,  and  that  its  existence  may  be  estab- 
lished by  the  same  character  of  evidence.  It  was  so 
stated  in  Coward  v.  Clanton,  79  CaL  23,  where  it  was  held 
that  an  agreement  for  the  purchase  of  a  tract  of  land,  and 
its  subdivision  and  sale  in  parcels,  and  for  a  division  of 
the  profits  resulting  therefrom,  in  which  one  party  was 
to  furnish  the  capital  and  take  a  conveyance  of  the  land, 
and  the  other  to  furnish  the  skiU  and  labor  in  making 
the  sales,  could  not  be  avoided  after  the  transaction  had 
been  completed,  merely  because  it  was  not  in  writing. 
More  than  a  hundred  years  ago  it  was  held  by  Lord 
Thurlow,  in  Elliot  v.  Brovm,  reported  in  3  Swanst  489, 
1  Vem.  217,  that  the  right  of  survivorship  in  a  joint 
demise  of  a  farm  was  destroyed  by  reason  of  the  tenants 
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having  fanned  the  land  upon  joint  account,  and  thus 
by  their  acts  made  it  partnership  assets.  The  question 
was  very  fully  considered  by  Vice-Chancellor  Wigram  in 
Dale  V.  Hamilton,  4  Hare,  369,  wherein  previous  decisions 
involving  similar  principles  were  reviewed,  and  it  was 
held  that  under  the  principles  of  those  decisions  the 
existence  of  such  a  partnership  coiild  be  shown  by  gen- 
eral evidence,  without  the  necessity  of  a  written  agree- 
ment In  that  case  a  parol  agreement  had  been  entered 
into,  under  which  a  tract  of  land  was  to  be  purchased  in 
the  name  of  one  McAdam,  and  laid  out  in  lots^  and  re- 
sold, he  furnishing  the  capital  and  the  plaintiff  the  skill 
and  labor  necessary  therefor,  and  the  profits  resulting 
from  the  venture  were  to  be  divided  between  them.  The 
purchase  was  accordingly  effected  in  the  name  of  Mc- 
Adams,  but  the  defendants*  who  had  succeeded  to  McAdam, 
with  notice  of  the  agreement,  afterwards  refused  to  carry 
it  out  Thereupon  the  plaintiff  filed  his  bill  for  an  ac- 
counting and  a  sale  of  the  land  under  the  direction  of 
the  court,  with  a  division  of  the  proceeds  in  accordance 
with  the  terms  of  the  agreement  The  defendants  re- 
sisted the  suit,  upon  the  ground  that  the  agreement  was 
within  the  statute  of  frauds,  and  could  be  established 
only  by  an  instrument  in  writing;  but  the  vice-chancellor 
overruled  their  objections  and  upheld  the  bill.  In  his 
opinion  (p.  883)  he  used  the  following  illustration  in 
support  of  his  conclusion,  which  is  peculiarly  appropri- 
ate to  the  present  case:  ''In  order  to  try  this  question  in 
the  most  simple  manner,  I  will  suppose  the  case  to  be 
the  converse  of  what  it  is.  I  will  suppose  that  the  land 
purchased,  instead  of  rising,  had  fallen  in  value,  that  a 
loss  had  been  sustained,  and  that  Hamilton  and  McAdam 
were  the  plaintiffs  seeking  to  compel  Dale  to  contribute 
his  proportion  to  the  loss.  If  in  this  case  the  author- 
ities would  have  enabled  Hamilton  and  McAdam,  by 
proving  the  partnership  with  Dale,  and  that  the  land 
was  part  of  the  partnership  stock  and  effects,  to  have 
compelled  contribution  from  Dale,  the  same  authorities 
will,  upon  like  proof,  support  the  present  suit  upon  the 
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principle — ^that  of  mutuality  in  remedies — which  enr 
ables  a  vendor  to  recover  the  purchase-monej  in  this 
court,  though  the  remedy  at  law  may  be  equally  adequate 
and  more  appropriate/'  and  cites  several  authorities  to 
the  effect  that  in  such  a  case  the  defendant  would  have 
been  liable  for  contribution.  The  rule  laid  down  in 
Dale  V.  Hamilton,  5  HarCi  369,  has  since  been  generally 
followed,  and  although  there  are  some  decisions  to  the 
contrary,  may  now  be  said  to  be  the  prevailing  rule  upon 
that  subject 

Irrespective  of  any  decision,  however,  an  agreement 
of  this  character  cannot  be  said  to  contravene  the  pro- 
visions of  the  statute  of  frauds.  It  does  not  contemplate 
any  transfer  of  land  from  one  party  to  the  other,  or  the 
creation  of  any  interest  or  estate  in  lands.  In  one  sense, 
the  parties  to  such  an  agreement  may  be  said  to  have 
an  interest  in  the  lands  that  are  to  be  purchased  under 
the  agreement, — that  sense  in  which  the  beneficiary, 
under  a  trust  for  the  sale  of  real  estate,  and  payment  to 
to  him  of  the  proceeds  of  the  sale,  had  an  interest  in  the 
land;  but  it  is  only  a  pecuniary  interest  resulting  from 
the  sale  and  a  right  to  have  the  land  sold,  rather  than 
an  interest  in  the  land  itself.  The  statute  of  frauds  does 
not  prevent  parol  proof  for  the  purpose  of  showing 
an  interest  in  lands,  but  declares  that  an  agreement  by 
which  an  estate  or  interest  in  lands  is  to  be  created 
must  be  in  writing.  No  interest  or  estate  in  the  land 
is  created  by  such  an  agreement,  but  by  the  subsequent 
acts  of  the  parties  under  the  agreement  rights  are  ac- 
quired in  reference  to  the  land  that  may  be  purchased 
in  pursuance  of  the  agreement,  which  a  court  of  equity 
will  protect  against  any  attempt  to  make  the  statute  of 
frauds  an  instrument  of  fraud.  A  bill  for  the  convey- 
ance of  the  lands  could  not  be  maintained  under  such 
an  agreement,  but  by  reason  of  the  acts  of  the  parties 
thereunder  an  equity  would  be  raised  in  their  behalf 
which  would  be  superior  to  the  legal  title  held  by  him 
to  whom  the  land  was  conveyed,  and  would  control  that 
title  in  subordination  to  this  superior  equity. 
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It  is  a  familiar  rule  in  equity,  that  lands  acquired  by 
a  partnership  for  partnership  uses  are  partnership  assets, 
and  are  treated  in  equity  as  personalty,  whether  the 
partnership  was  formed  by  oral  or  written  agreement. 
The  same  principle  should  apply  when  the  object  of  the 
partnership  is  to  deal  in  lands,  and  the  assets  of  the 
partnership  with  which  the  lands  are  to  be  purchased 
are  made  up  of  the  skill  and  money  which  are  respec- 
tively contributed  by  the  partners  as  its  capital.  Upon 
proof  of  the  existence  of  such  a  partnership,  the  rights 
and  obligations  of  the  respective  partners  should  be  de- 
termined upon  the  same  principles  and  with  the  same 
results  as  in  other  partnerships. 

The  settlement  of  partnership  accounts,  and  the  con- 
version into  money  of  the  assets  of  the  partnership, 
whether  real  or  personal,  and  their  division  among  the 
partners,  has  always  been  one  of  the  functions  of  a  court 
of  equity,  and  that  court  never  stops  to  inquire  into  .the 
source  of  the  title  of  such  assets,  or  in  whose  name  they 
are  held.  The  question  has  frequently  arisen  in  actions 
for  the  division  of  the  proceeds  after  a  sale  under  such 
an  agreement,  and  it  has  been  invariably  held  that  the 
statute  of  frauds  is  no  defense  thereto.  (Bruce  v.  Has- 
tings,  41  Vt  380;  98  Am.  Dec.  692;  Benjamin  v.  Zell, 
100  Pa.  83;  Trowbridge  v.  Wetherbee,  11  Allen,  361;  Bab- 
cock  V.  Read,  99  N.  Y.  609 ;  Coward  v.  Clanton,  79  Cal. 
28 ;  Reed  on  Statute  of  Frauds,  sec  727.  See  also  Byera 
V.  Locke,  93  Cal.  493.)  Under  such  an  agreement,  it  is 
invariably  held  that  an  action  for  the  division  of  the 
profits  can  be  maintained  after  they  have  been  received, 
whereas,  if  the  agreement  was  invalid  at  the  outset,  it 
could  not  form  the  basis  of  such  an  action.  If,  however, 
the  agreement  was  valid  at  its  inception,  it  is  not  ren- 
dered invalid  by  the  subsequent  act  of  one  of  the  par- 
ties, and  although  it  cannot  be  changed  into  a  different 
agreement,  such  as  an  agreement  for  the  conveyance  of 
the  land,  yet  either  party  has  the  right  to  its  enforce- 
ment for  the  purpose  of  carrying  out  its  original  pur- 
pose,— ^the   division    of    the    profits   resulting   from*  the  i 
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speculation.  The  same  principles  are  applicable  in  an 
acljion  to  subject  land  which  has  become  a  portion  of 
the  assets  of  such  a  partnership  to  a  sale  under  the 
directions  of  a  court  of  equity,  with  a  distribution  of 
the  proceeds  thereof  according  to  the  rights  of  the  in- 
dividual partners.  This  was  the  case  presented  and 
maintained  in  Dale  v.  Hamilton^  5  Hare,  369.  The  same 
procedure  was  upheld  in  Richards  v.  Orinnell,  63  Iowa, 
44;  50  Am.  Kep.  727;  Bunnell  v.  Taintor,  4  Conn.  568; 
Hunter  v.  Whitehead,  42  Mo.  624;  Bissell  v.  Harrington, 
18  Hun,  81 ;  Holmes  v.  McCray,  61  Ind.  358 ;  19  Anu  Rep. 
736 ;  Coward  v,  Clanton,  79  CaL  23.  After  the  agreement 
for  the  purchase  and  sale  has  been  executed  by  making 
the  conveyance  in  accordance  with  such  agreement,  it 
cannot  be  objected  that  such  conveyance  could  not  have 
been  compelled  on  account  of  the  statute  of  frauds. 
(Pico  V.  Cuyas,  47  CaL  174.)  The  statute  of  frauds  has 
no  application  to  an  executed  agreement. 

That  the  agreement  between  the  parties,  which  is 
averred  in  the  complaint,  and  the  evidence  given  in  sup- 
port thereof,  did  not  contemplate  any  transfer  of  the  land, 
or  of  any  interest  therein,  to  the  defendants,  or  either  of 
them,  but  had  for  its  object  only  a  division  of  the  profits 
and  loss  that  would  remain  after  its  sale,  is  shown  by  a 
consideration  of  the  averments  of  the  complaint  herein- 
before presented,  and  also  by  the  direction  of  Babcock 
to  the  plaintiff  while  negotiating  the  agreement  to  '^sell 
it  off  as  soon  as  you  can,,  pay  up  the  debts,  and  divide  the 
profits.''  It  was  not  necessary  for  the  plaintiff,  in  sup- 
port of  these  averments,  to  produce  written  evidence  of 
the  agreement,  but  the  agreement  could  have  been  es- 
tablished by  his  oral  testimony ;  and  the  court  erred  in 
striking  out  the  testimony  that  he  gave  in  support  of 
the  agreement.  The  first  question  to  be  determined  by 
the  court  was,  whether  there  was  a  partnership,  and  that 
fact  could  be  shown  by  general  evidence.  In  Forster  v. 
Hale,  5  Ves.  309,  where  the  right  to  an  interest  in  the 
leasehold  of  a  colliery,  claimed  by  virtue  of  a  partner- 
ship with  one  of  the  lessees,  was  involved,  and  it  was 
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objected  that  by  permittiiig  parol  evidence  to  establish 
such  interest,  an  interest  in  real  estate  or  a  declaration 
of  trust  would  be  gained  without  any  writing,  in  violation 
of  the  statute  of  frauds,  Lord  Loughborough  said:  'That 
is  not  the  question:  it  is  whether  there  was  a  partner- 
ship; the  subject  being  an  agreement  for  land,  the  ques- 
tion is,  whether  there  was  a  resulting  trust  for  that 
partnership  by  operation  of  law.  The  question  of  part- 
nership must  be  tried  as  a  fact,  and  as  if  there  was  an 
issue  upon  it.  If  by  facts  and  circumstances  it  is  estab- 
lished as  a  fact  that  these  persons  were  partners  in  the 
colliery,  in  which  land  was  necessary  to  carry  on  the 
trade,  the  lease  goes  as  an  incident  The  partnership 
being  established  by  evidence  upon  which  a  partnership 
may  be  found,  the  premises  necessary  for  the  purposes 
of  that  partnership  are  by  operation  of  law  held  for  the 
purposes  of  that  partnership."  Under  the  same  prin- 
ciples, if  in  the  present  case  the  court  should  find,  upon 
sufficient  evidence,  that  a  partnership  existed  between 
the  parties,  the  fact  that  they  would  have  an  interest  in 
the  land  which  forms  a  portion  of  the  assets  of  the  part- 
nership would  result  by  operation  of  law  as  an  incident 
to  such  partnership,  but  this  result  would  not  constitute 
a  reason  for  excluding  parol  testimony  to  establish  the 
existence  of  the  partnership. 

For  the  error  of  the  court  in  striking  out  the  evi- 
dence of  the  plaintiff,  the  order  and  judgment  are  re- 
versed, and  the  court  is  directed  to  grant  a  new  trial 

Patebson^  J.,  Shabpstbik^  J.,  Db  Havbn^  J.,  Oa 
EOUTTB,  J.,  and  MoFabland^  J.,  concurred. 

Bbatty,  0.  J.,  dissenting. —  I  dissent  The  com- 
plaint, in  my  opinion,  shows  no  cause  of  action,  and 
the  evidence  offered  and  stricken  out  by  the  court  was 
of  a  parol  contract,  invalid  under  the  statute  of  frauds. 
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[No.   14701.     Department  One.  —  Auguet  6,   1802.] 

ALHAMBRA  ADDITION  WATER  COMPANY,  Ap- 
pellant,   V.    SOLOMON    RICHARDSON    m    ai*. 

Respondents. 

Watsb  Eight  —  Constant  Flow  —  CoNBTEucnox  or  JmwiODiT.  -*  A  judg- 
ment In  an  action  to  determine  and  define  a  water  right,  adjudging  that 
the  defendants  are  the  owners  of  a  quantity  of  the  waters  In  question 
"equal  to  a  constant  flow  o  two  and  one  third  Inches,  measured  under  a 
four-inch  pressure,  on  their  said  premises,  and  are  entitled  to  the  dm  of  th* 
pipes,  ditches,  aqueducts,  and  reserroirs  belonging  to  plalntlft,"  for  the  par^ 
pose  of  storing,  preserving,  and  conducting  the  same  upon  their  lands,  doea 
not  entitle  the  defendants  to  put  into  the  pipe  an  appliance  hj  means  of 
which  they  can  at  one  tUne  accumulate  a  head  of  water  greater  than  a 
constant  flow  of  two  and  one  third  Inches  under  a  four-Inch  pressure,  and 
average  the  flow  so  as  to  equal  the  amount  of  such  constant  flow,  but  re- 
quires them  not  to  obstruct  the  flow  to  any  greater  extent  at  any  time 
than  the  constant  flow  provided  for  by  the  Judgment 

Id.  —  RiOHTs  AcQuiBBD  BT  STIPULATION  —  FINDING.  —  If  by  the  tcrms  of  a 
stipulation,  entered  into  after  the  commencement  of  the  former  action, 
the  defendants  acquired  any  rights  in  the  waters  flowing  their  lands  in 
the  pipes  of  the  plaintiff,  other  or  different  from  those  speclfled  In  the 
judgment,  they  are  entitled  to  be  protected  therein  Ina  labieqaent 
action  involving  the  water  right ;  but  it  is  necessary  that  the  court  in 
such  subsequent  action  should  find  whether  the  stipulation  was  made 
before  or  after  the  commencement  of  the  former  action,  and  what  were 
Its  terma. 

Appeal  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

John  8,  Chapman,  and  Smith,  Howard  &  Smith,  for 
Appellant 

Wells,  Monroe  &  Lee,  for  Respondents. 

FooTB,  C. — ^This  action  was  brought  to  prevent  the 
defendants  from  maintaining  a  certain  water-gate  in  a 
pipe  conveying  water  for  irrigation  and  other  purposes, 
belonging  to  the  plaintiff;  and  to  prevent  the  defend- 
ants from  taking  from  that  pipe  a  greater  quantity  of 
water  than  what  the  plaintiff  claimed  the  defendants 
bad  a  legal  right  to  use. 
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The  court  below  refused  to  grant  the  relief  by  injunc- 
tion asked  for  by  the  plaintiff,  and  rendered  judgment 
in  favor  of  the  defendants.  The  plaintiff  moved  for  a 
new  trial,  which  was  refused,  and  the  appeal  is  from  the 
order  denying  its  motion. 

It  appears  by  a  decision  of  the  supreme  court,  in  a 
case  where  these  same  parties  were  litigants  (72  CaL 
598),  that  the  water  right  of  the  defendants,  as  against 
the  plaintiff,  was  determined  and  defined;  and  it  is 
claimed  by  the  appellant  that  the  court  below  took  an 
erroneous  view  of  the  scope  of  the  judgment  rendered 
therein,  and  by  its  decision  in  this  case  allowed  to  the 
defendants  certain  rights  in  taking  water  from  the 
plaintiff's  water-pipe  which  were  entirely  inadmissible 
under  the  view  of  the  matter  taken  by  the  appellate 
court  in  affirming  the  judgment  on  the  former  appeal. 

The  former  judgment  above  alluded  to  defined  the 
respective  rights  of  the  plaintiff  and  defendants  thus: — 

''It  is  ordered,  adjudged,  and  decreed  that  the  Alhambra 
Addition  Water  Company,  plaintiff,  is  the  owner  of  all 
the  water  and  water  rights  being,  arising,  or  flowing  in 
or  from  that;  certain  canon  in  the  County  of  Los  An- 
geles, state  of  California,  known  as  the  Kewen  Mill  of 
Lake  Vineyard  Canon,  and  of  the  dams,  ditches,  reser- 
voirs, and  pipes  used  by  plaintiff  for  the  purpose  of  di- 
verting said  waters  from  said  canon;  and  also  the  large 
iron  pipe  connecting  with  the  waters  of  said  canon,  and 
extending  down  through  lands  of  defendants,  as  de- 
scribed and  alleged  in  the  complaint  filed  herein;  except 
an  amount  equal  to  a  constant  flow  of  two  and  one  third 
(2%)  inches  of  water  flowing  from  said  canon,  measured 
under  a  four  (4)  inch  pressure,  on  the  premises  of  defend- 
ants hereinafter  described,  which  said  quantity  of  water  so 
excepted  from  plainiiff*s  ownership  is  hereby  adjudged  to 
belong  to  defendants  for  irrigation,  household,  and  domestic 
purposes,  as  appurtenant  to  and  for  use  upon  the  following 
describedlands,to  wit  [Here  follows  description  of  lands.] 

''Excepting,  also,  that  the  defendants  own  and  are  en- 
titled to  the  use  of  the  pipes,  ditches,  aqueducts,  and  re- 
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senroirs  belonging  to  plaintiff,  as  hereinafter  adjudged, 
for  the  purpose  of  conducting,  storing,  and  preserving 
the  waters  hereinbefore  adjudged  to  belong  to  defend- 
ants, to  and  upon  their  premises  as  aforesaid;  and  it  is 
adjudged  that  said  defendants  have  the  right  to  take 
said  water  from  the  pipe  as  now  constructed  at  any  point 
upon  their  said  land  for  the  purpose  and  in  the  quantity 
aforesaid. 

'^And  it  is  further  ordered,  adjudged,  and  decreed  that 
the  defendants  aforesaid  are  the  owners  of  that  certain 
portion  and  quantity  of  the  waters  described  in  the  com- 
plaint equal  to  a  constant  flow  of  two  and  one  third  (2Mt) 
inches,  measured  under  a  four  (4)  inch  pressure,  on  their 
said  premises,  and  are  entitled  to  the  use  of  the  pipes,  ditches 
aqueducts,  and  reservoirs  belonging  to  plaintiff,  and  de- 
scribed in  the  complaint,  for  the  purpose  of  storing,  pre- 
serving, and  conducting  the  same  upon  their  lands 
hereinbefore  described  for  the  purposes  aforesaid;  and 
that  said  defendants  have  the  right  to  take  the  quantity 
of  water  aforesaid  from  the  pipe  as  now  constructed  at 
any  point  upon  said  lands  above  particularly  described." 

The  court  below  evidently  took  the  view,  which  we 
cannot  uphold,  that  the  defendants  were  entitled  under 
this  decree  to  put  into  the  pipe  an  appliance  by  means 
of  which  they  could  at  one  time  accumulate  such  a  head 
of  water  as  to  take  from  the  pipe  and  irrigate  their  lands, 
and  use  for  the  other  purposes  mentioned  in  the  decree, 
any  amount  of  the  water,  even  to  the  whole  of  it,  which 
might  be  running  or  flowing  in  the  pipe,  provided  that 
they  did  not  thereafter  use  any  more  of  the  water  until 
sufficient  time  had  elapsed  that  as  much  water  should 
have  flowed  through  the  pipe  and  past  the  defendants' 
lands  as  would  have  sufficed  to  equal  the  quantity  used 
by  theuL  In  other  words,  the  court  below  seems  to  have 
held  that  the  defendants  could  use  eighty  inches  con- 
stant flow  of  water,  all  that  ran  in  the  pipe,  for  one  day, 
if  they  should  not  use  any  more  water  thereafter,  and  all 
the  water  in  the  pipe  should  be  permitted  by  them  to 
run  by  their  lands  so  as  to  be  used  if  required  by  other 
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paiiies  in  inteFest  for  as  many  days  and  parts  of  days  as 
would  result  from  dividing  eighty  by  two  and  one  third. 

In  our  view  of  the  matter,  the  defendants  are  entitled 
to  use  any  appliance  to  obtain  from  this  pipe  a  constant 
flow  of  two  and  one  third  inches  of  water,  measured 
under  a  four-inch  pressure,  for  the  purposes  mentioned 
in  the  decree  above  quoted,  but  they  are  not  entitled  to 
use  that  appliance  to  take  from  the  pipe  any  more  water 
than  that.  There  must  always  be  permitted  to  flow  by 
their  lands,  unused  by  them,  all  except  the  amount  of 
water  just  mentioned.  They  are  not  authorized  to  use 
any  appliance  in  such  a  way  as  to  obstruct  the  flow  of 
the  water  in  the  pipe  to  any  greater  extent  than  that, 
and  they  are  not  to  be  permitted  to  take  from  the  pipe 
any  more  water  than  a  constant  flow  of  two  and  one 
third  inches  under  a  four-inch  pressure. 

It  is  alleged  by  the  defendants  that  during  the  pen- 
dency of  the  action  in  which  the  foregoing  judgment 
was  rendered,  a  stipulation  was  entered  into  between  the 
parties,  having  reference  to  an  enlargement  of  the  pipes 
below  the  lands  of  the  defendants;  and  the  court  finds 
that  in  consequence  of  such  enlargement,  the  pressure 
of  the  water  was  so  reduced  that  it  was  drawn  away  from 
the  house  of  the  defendants  and  the  higher  portion  of 
their  premises,  so  that  they  were  unable  to  receive  any 
water  for  domestic  use  and  irrigation  purposes.  The 
court  finds  that  these  acts  of  the  plaintiff  in  enlarging 
its  pipes,  whereby  the  pressure  of  the  water  was  reduced, 
were  "in  violation  of  a  stipulation  entered  into  between 
the  parties  hereto,"  but  does  not  find  whether  the  stipu- 
lation was  made  before  or  after  the  commencement  of  the 
former  action,  or  what  were  its  terms.  If  by  the  terms 
of  such  stipulation,  entered  into  after  the  commencement 
of  the  former  action,  the  defendants  acquired  any  rights 
in  the  waters  of  the  canon  flowing  through  their  lands 
in  the  pipes  of  the  plaintiff  other  than  or  different  from 
those  specified  in  the  judgment,  they  are  entitled  to  be 
protected  therein  in  the  present  action.  Upon  a  new  trial 
the  court  will  find  the  terms  of  the  stipulation,  ^<iuid  ren- 
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der  such  judgment  as  will  give  to  the  respective  parties 
the  rights  acquired  thereby. 

For  the  reason  that  the  evidence  shows  that  they  took 
more  water  at  one  time  than  they  were  entitled  to,  and 
that  the  court  below  based  its  finding  as  to  their  right 
upon  an  erroneous  construction  of  the  former  judgment, 
we  are  of  opinion  that  it  committed,  in  this  respect, 
error.  For  these  reasons,  we  advise  that  the  order  ap- 
pealed from  be  reversed. 

Yasolisf,  0.,  and  Bblohxb^  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
order  appealed  from  is  reversed. 

Patebson,  J.,  Habbison,  J.,  Oabouttx,  J. 

Hearing  in  Bank  denied. 

BxATTY,  0.  J.,  dissented  from  the  order  danying  a 
hearing  in  Bank. 


[No.  14609.    Department  0]M.^Aiigart  B,  180S.] 

CHARLES  H.  DUNTON,  Rbspondbnt,  v.  WILLIAM 
NILES,  Appelulnt. 

BXCAYATXOH     BT     COTBBKIXOUS     OWMBB     OF     LAMD^-FALIi     OF     AlMTOnrnM 

Building  —  Bbbach  or  AGBanKSNT  to  Pat  DAtcAoms  ^- Puuoinq — 
Dbkubbub.  —  A  complaint  alleging  that  the  defendant  commenced  to 
ezcayate  upon  a  lot  adjoining  premleea  occupied  bj  plalntiff'a  aBsignora 
aa  a  warehonae;  that  upon  a  notification  that  the  excayation.  If  con- 
tinued, would  undermine  the  warehouae  and  damage  the  gooda  of  the 
occupanta,  the  defendant  promlsea  to  stop  the  work  of  excayatlng  and 
discontinue  the  same,  but  notwithstanding  his  promise,  continued  to 
ezcayate  In  a  negligent,  unskillful,  and  careless  manner,  and  carried 
away  the  earth  from  under  the  warehouse,  causing  the  floor  of  the 
warehouse  to  fall  through,  together  with  the  goods  stored  therein, 
wherebj  the  goods  were  greatlj  damaged;  that  thereupon  a  settlement 
of  the  damages  was  de^ianded,  which  the  defendant  promised  to  jmlj  as 
soon  as  the  damages  should  be  fully  ascertained ;  that  afterwards  a  com- 
promise wee  agreed  upon,  whereby  the  defendant  was  to  take  certain 
tin  plate  at  a  stipulated  price,  and  was  to  take  away  certain  rlyeta,  sort 
th«m  oyer,  and  return  the  undamaged  ones,  and  to  pay  all  damages  far 
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tb%  rlTetB  not  returned ;  tbat  the  tin  plate  and  rtyets  had  been  dellyered 
to  the  defendant  preyloue  to  the  agreement,  but  that  lome  of  the  riveta 
which  were  to  be  eorted  and  returned  were  00  unsklUfully  sorted  that 
the  firm  refused  to  recelye  them,  and  that  the  realdue  had  never  been 
sorted  or  returned,  and  that  the  firm  were  damaged  thereby  In  a  certain 
sum,  but  that  the  defendant  had  failed  to  pay  any  part  of  the  damages, 

—  states  a  cause  of  action  for  the  breach  of  the  agreement  to  pay  for  the 
goods  dellyered  and  the  damages  caused  by  the  excavation,  and  Is  not 
demurrable,  upon  the  ground  of  uncertainty,  or  that  several  causes  of 
action  are  Improperly  united. 

low  —  MATm   OV   INDUCIKBNT  —  ITMCBBTAIMTZ    OF   PLBADING.  —  The    actlOU 

Is  for  breach  of  the  oral  agreement  to  pay  what  damages  were  agreed  for 
excavating  and  removing  the  earth  from  under  the  warehouse  and  caus- 
ing It  to  fall,  and  not  merely  for  excavating  upon  the  adjoining  lot,  and 
ths  previous  recitals  are  of  matter  of  Inducement,  and  do  not  render  the 
complaint  uncertain. 

Id.  — AoxaiMBNT  OV  COlCPBOKiail  —  DXBTIXCT  ITBMS  —  JOINDBB  OB  CAUSB8 

—  The  fact  that  the  agreement  of  compromise  specifies  several  distinct 
Items  or  payments  to  be  made  does  not  make  them  different  causes  of 
action,  nor  render  the  complaint  demurrable  for  misjoinder  of  causes. 

lO.  —  GOBTBACT     TO      PAT      DAMAGB — CONSXDBBATION.  —  It    Is    B    Sufficient 

BQQBlderatlon  for  the  promise  of  the  defendant  to  pay  to  the  tenants  of 
the  warehouse  the  damage  caused  by  the  excavation  that  the  owner  of 
the  warehouse  authorised  the  defendant  to  erect  a  wall  on  the  Hue  for 
a  party-wall,  and  that  it  was  neceasary  f6r  the  defendant  to  dig  under 
the  warehouse  and  remove  one  of  Its  walls,  thereby  causing  the  damage 
agreed  to  be  paid. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  Oounty^  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

Chapman  &  Hendrick,  for  Appellant 

Brou8seau  &  Hatch,  and  Waldo  M.  York,  for  Bespondent 

Tbmplb,  0. — ^Plaintiff,  as  assignee  of  W.  W.  Montague 
&  Co.,  sues  to  recover  damages  for  the  breach  of  an 
alleged  contract  whereby  defendant  agreed  to  settle  and 
pay  to  W.  W.  Montague  &  Co,  certain  damages  to  their 
goods,  wares,  and  merchandise,  caused  by  an  excavation 
made  by  defendant  adjoining  and  under  their  warehouse 
at  Los  Angeles,  and  also  for  certain  tin  sold  and  deliv- 
ered to  defendant. 

The  complaint  is  demurred  to, — L     Q^nerally,  for  in- 
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sufficient  facts;  2.  Uncertainty,  in  that  it  cannot  be 
ascertained  from  it  whether  the  action  is  brought  to 
recover  damages  for  the  negligent  excavation  of  the 
land  adjoining  the  warehouse,  or  upon  a  contract  to  pay 
such  damage,  and  a  contract  to  pay  for  certain  tin 
plate,  or  whether  it  is  brought  to  recover  the  value  of 
certain  rivets  taken  by  the  defendant  and  not  returned; 
8.  Several  causes  of  action  are  improperly  united,  to 
wit,  a  cause  of  action  for  damages  for  negligence  and 
imskillfulness  in  excavating  adjoining  the  property  of 
W,  W.  Montague  &  Oo.  with  an  action  upon  a  contract 
to  pay  such  damage;  and  said  two  causes  of  action  with 
an  action  upon  a  contract  to  pay  for  tin  plate,  and  for 
labor  in  sorting  and  boxing  rivets,  and  all  of  said  causes 
of  action,  and  each  of  them,  are  improperly  united  with 
an  action  for  damages  for  failure  to  sort  certain  other 
rivets;  and  further,  that  said  several  causes  of  action  are 
not  separately  stated. 

The  complaint  charges  that  on  the  first  day  of  October, 
1884,  W.  W.  Montague  &  Co.  rented  from  one  Mills  the 
premises  known  as  110  Upper  Main  Street,  and  lands 
adjoining  thereto,  for  two  years,  with  the  privilege  of  an 
extension  of  two  years;  that  Mills,  in  pursuance  of  the 
covenants  of  the  lease,  built  a  warehouse  on  the  premises, 
which  W.  W,  Montague  &  Co.  took  possession  of,  and 
where  they  stored  a  large  amount  of  merchandise.  The 
firm  continued  to  occupy  the  premises  imtil  July,  1887. 
While  W.  W.  Montague  &  Co.  were  so  in  the  possession, 
defendant  purchased  the  adjoining  land  from  Mills,  well 
knowing  the  rights  of  W.  W.  Montague  &  Co. 

While  the  lessees  were  so  occupying  the  premises,  de- 
fendant commenced  to  excavate  upon  the  adjoining  lot 
purchased  by  him  from  Mills,  and  continued  so  to  exca- 
vate up  to  May  28,  1887.  May  25, 1887,  W,  W.  Montague 
&  Co.  notified  defendant  that  his  excavation,  if  continued, 
would  undermine  their  warehouse  and  damage  their 
goods,  and  defendant  them  promised  ^^that  he  would 
stop  his  said  work  of  excavating  and  discontinue  the 
same,  but  notwithstanding  his   said  promise  so  to   dis- 
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continue  said  work^  said  defendant  continued  to  exca- 
vate in  a  negligent^  unskillful,  and  careless  manner,  and 
in  so  excavating  took  and  carried  away  the  earth  and 
iK>il  from  said  land  so  as  aforesaid  aquired  by  him,  de- 
fendant, from  said  Mills  and  his  grantees,  and  next  and 
adjoining  said  property,  ....  and  negligently  and  un- 
skillfully  c^irried  away  the  earth  and  soil  from  under 
said  warehouse,  until  the  defendant  had  excavated  to  a 
depth  of  sixteen  feet  below  the  ancient  surface  of  defend- 
ant's said  land,  and  below  and  under  said  warehouse, 
and  was  so  carelessly  and  negligently  excavating  on  the 
twenty-eighth  day  of  May,  1887,  when,  by  reason  of  said 
excavation  so  as  aforesaid  carelessly  and  negligently 
made  by  defendant  under  said  warehouse  and  on  said 
lands  adjoining  thereto,  the  earth  and  soil  under  said 
warehouse  gave  way  and  fell  into  said  excavation,  and 
the  floor  of  said  warehouse  fell  through,  and  goods, 
wares,  and  merchandise  of  said  firm  of  W.  W.  Montague 
&  Co.  then  stored  therein  fell  into  said  excavation,  and 
were  damaged  thereby  in  the  sum  of  one  thousand 
dollars.'' 

On  the  28th  of  May,  thereafter,  W.  W.  Montague  4 
Go.  demanded  from  defendant  that  he  settle  and  pay  the 
damage,  which  he  promised  to  do  as  soon  as  the  dam- 
ages should  be  fully  ascertained. 

Thereafter,  about  June  16,  1887,  W.  W.  Montague  & 
Co.  and  the  defendant  agreed  upon  a  compromise  of  the 
said  claim  for  damages,  whereby  defendant  was  to  pay 
one  hundred  dollars  for  certain  tin  plate  which  defend- 
ant should  take,  and  for  certain  labor  in  boxing  it,  and 
was  to  take  away  certain  rivets,  and  sort  the  same,  and 
return  such  as  could  be  sorted  and  placed  in  as  good 
condition  as  they  were  in  before  the  damage  occurred 
and  then  were  to  pay  all  damages  to  the  firm  for  the 
rivets  which  should  not  be  so  returned;  that  previous 
to  said  agreement,  the  said  firm  delivered  to  defendant 
and  defendant  received  the  tin  plate  which  he  was  to 
have  for  his  own  use,  and  also  all  the  rivets  which  had 
been  damaged  to  be  sorted;  that  some  rivets  were  SQrted 
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by  defendant  and  returned,  but  some  were  so  unskillfully 
sorted  that  the  said  firm  refused  to  receive  and  aooept 
them  under  the  agreement;  that  the  residue  have  never 
been  sorted  or  returned;  that  the  rivets  were  so  dam- 
aged as  to  be  of  no  value  as  rivets  whatever^  and  that 
before  the  damage  they  were  worth  $520 ;  that  defend- 
ant has  not  paid  the  $250  damage,  or  the  said  $100  for 
said  tin,  or  any  part  of  either  sum,  and  the  whole  is  due 
and  unpaid. 

The  contention  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  is  based  princi- 
pally upon  the  claim  that  the  action  is  for  damages  result- 
ing from  excavating  upon  an  adjoining  lot;  and  appellant 
contends,  that  under  the  circumstances  stated,  defend- 
ant is  not  liable  for  injury  to  the  building  or  goods  of 
W,  W.  Montague  &  Co.  It  does  not  appear  that  the 
land  unburdened  by  the  building  would  have  fallen  in 
because  of  the  excavation,  and  want  of  notice  is  not 
averred,  but  on  the  other  hand,  knowledge  of  the  ex- 
cavation is  shown. 

And  on  the  theory  that  the  action  is  for  the  breach  of 
an  oral  contract  to  pay  the  damage,  it  is  contended  there 
is  no  consideration  for  such  promise. 

Both  these  propositions  are  sufficiently  answered  by 
the  suggestion  that  there  is  a  distinct  charge  in  the 
complaint  that  defendant  not  only  excavated  on  the  ad- 
joining lot,  but  also  excavated  and  removed  the  earth 
from  under  the  building,  thereby  causing  it  to  falL  It 
is  not  a  question,  therefore,  of  liability  for  an  excava- 
tion made  by  a  coterminous  owner  upon  an  adjacent 
lot  The  action  is  clearly  for  the  breach  of  the  oral 
agreement  to  take  certain  tin  and  pay  certain  expenses 
and  damages,  and  the  previous  recitals  are  simply  mat- 
ters of  inducement.  In  this  view,  the  uncertainty  spe- 
cified does  not  exist;  nor  are  there  several  causes  of 
action  united  in  the  complaint.  The  agreement  of  com- 
promise specifies  several  distinct  items  or  payments  to 
be  made,   but   they   do  not  constitute  different  causes  of 
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action.  I  think,  therefore,  the  demurrer  was  properly 
oYerrulecL 

The  court  having  found  for  the  plaintiff,  defendant 
applied  for  a  new  trial,  which  having  been  refused,  he 
appeals  from  the  judgment  and  order. 

It  appears  from  the  evidence  that  prior  to  the  com- 
mencement of  the  excavation,  defendant  notified  W.  W. 
Montague  &  Co.  of  the  intended  excavation,  and  of  the 
agreement  between  defendant  and  Mills  to  erect. a  party- 
wall  which  would  render  it  necessary  to  remove  one  side 
of  the  warehouse;  also  that  the  building  extended  some 
eight  inches  upon  defendant's  lot.  Plaintiff,  who  was 
then  managing  for  W.  W.  Montague  &  Co.,  objected,  and 
pointed  out  the  danger  to  the  building  and  goods;  de- 
fendant assured  him  that  he  would  move  the  goods,  and 
do  everything  necessary  to  prevent  injury  and  inconve- 
nience to  W.  W.  Montague  &  Co.,  whereupon  plaintiff, 
as  agent,  consented  to  the  work  being  done.  After  the 
work  had  proceeded  for  some  time,  plaintiff  noticed  that 
the  excavation  was  deep  and  extended  under  the  build- 
ing, and  called  defendant's  attention  to  the  danger.  De- 
fendant then  agreed  to  stop  work  at  the  point  of  danger, 
but  did  not,  and  in  consequence  the  bank  caved  and  the 
building  gave  way,  and  the  damage  resulted. 

These  facts,  I  think,  take  the  case  entirely  out  of  the 
rule  laid  down  in  section  832  of  the  Civil  Code. 

There  was  a  consideration  for  the  promise  on  the 
part  of  defendant,  in  that  Mills,  the  owner  of  the  build- 
ing, authorized  the  erection  of  a  wall  on  the  line  for  a 
party-wall,  and  that  it  was  necessary  to  dig  under  the 
warehouse  and  remove  one  of  its  walls. 

And  then  the  agreement  to  cease  work  would  of  itself 
QEcuse  plaintiff's  assignors  from  shoring  up  their  own 
building. 

Appellant  contends  that  the  evidence  does  not  justify 
the  finding  that  defendant  promised  that  he  would  settle 
and  pay  the  damage. 

As  to  the  tin  plate,  Dunton's  testimony  seems  quite 
sufficient,  and  in  fact  hardly  controverted  by  defendant,  , 
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except  as  to  the  delivery  of  the  tin  to  him.  As  the  testi- 
mony on  this  point  is  conflicting^  we  must  accept  the 
evidence  which  sustains  the  finding.  I  think  this,  in- 
cluding Dunton's  evidence  in  rebuttal,  shows  a  delivery. 

As  to  the  rivets,  there  is  very  little  except  the  tes- 
timony of  Dunton,  and  that  is  not  as  definite  as  it 
might  be. 

This  inquiry,  however,  must  commence  at  the  begin- 
ing.  Kiles,  aware  that  he  was  attempting  something 
which  required  the  assent  of  plaintifPs  assignors,  had 
promised  to  so  conduct  the  work  as  to  save  them  from  any 
inconvenience.  As  soon  as  he  saw  the  condition  after 
the  cave,  according  to  the  witnesses  Ford  and  Hanea,  he 
said  he  would  make  it  all  right;  that  he  would  make  it 
satisfactory ;  would  fix  it,  whatever  the  damage  was. 

Dunton  seems  to  have  been  under  the  impression  that 
Niles  was  to  take  the  rivets  and  pay  for  them.  Such  is 
not  the  allegation  in  the  complaint,  nor  the  statement 
in  the  findings.  Except  the  confident  assumption  of  the 
witness,  I  find  no  evidence  of  any  such  arrangement  It 
appears  from  this  testimony,  as  I  think  it  substantially 
averred  and  found,  that  the  agreement  was,  that  plain- 
tiff would  waive  damages  as  to  such  rivets  as  would  be 
sorted,  and  defendant  would,  after  his  attempt  to  sort 
them,  pay  whatever  the  damage  to  them  might  be.  This 
did  not  make  IN'iles  the  owner  of  the  rivets,  and  if  they 
were  worth  anything  in  their  damaged  condition,  Niles 
would  not  be  charged  with  their  full  value.  I  under- 
stand plaintiff  in  his  testimony  to  admit  that  they  were 
worth  one  hundred  dollars.  In  that  case,  the  amount 
of  damage  found  was  excessive  in  just  that  amount 

The  other  specifications  of  insufficiency  need  not  be 
discussed.  They  are  either  practically  answered  by  what 
has  already  been  said  or  are  immaterial. 

I  think  there  is  evidence  which  tends  to  prove  that 
notwithstanding  the  contract  with  Mendoza,  defendant 
still  continued  to  manage  and  control  the  work  of  ex- 
cavation; and  further,  that  under  the  peooliar  oiienm- 
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stances  of  this  case  defendant  would  remain  liable  for 
damage  resulting  from  the  excavation. 

I  think  the  judgment  should  be  reversed^  unless  plain- 
tiff, within  twenty  days  after  filing  the  remittitur,  shall 
stipulate  to  a  reduction  of  one  hundred  dollars  on  the 
judgment,  in  which  case  the  judgment  so  modified 
should  be  afiSrmed. 

BxLOHJEB,  C.y  and  Vancuef,  C.^  concurred. 

For  the  reasons  given  in  the  forgoing  opinion,  the 
oause  is  remanded,  with  instruction  to  the  court  below 
to  modify  the  judgment,  by  allowing  to  the  plaintiff  the 
sum  of  $620  instead  of  $620,  with  interest  thereon  from 
December  12,  1887,  with  costs  of  suit,  if  the  plaintiff 
shall,  within  twenty  days  after  filing  the  remittitur,  stipu- 
late that  such  reduction  be  made;  but  if  he  does  not  so 
stipulate,  the  court  is  directed  to  set  aside  the  judgment 
and  order  a  new  trial 

PATBBSOir^  J.,  Habbison,  J.,  Gabouttx,  J. 


CKo.  i484L    Department  Two. ^August  6,  1892.] 

FLORA   MORGAN,   Respondent,   v.    THE    SOUTH- 
ERN PAOIFIO  COMPANY,  Appbi^lant. 

NBdUdmrcB  ^- BACznia  of  Tbaxh  lt  Station  —  Contbibutobt  Nbgu- 
oaiffcn -~  QnmTioir  fob  Jubt.  —  In  an  action  for  personal  Injuries 
canted  bj  the  alleged  negligence  of  the  engineer  of  a  passenger  train  in 
tadklBg  the  train  after  stopping  at  a  station,  while  the  plaintiff  was 
alighting  ftom  the  train,  where  the  evidence  is  conflicting  as  to  the  pe- 
riod of  time  between  the  stop  and  the  movement  backwards,  the  question 
of  contributory  negligence  of  the  plaintiff  in  leaving  her  seat  in  the  car 
before  the  train  stopped  la  fairly  within  the  province  of  the  Jury  to  de- 
dde. 

Id.  —  BncoMFSHBa  fob  Paiv  —  Compbnsatort  Damagb  —  Inaccuratb 
IX8TBUCTX0X  —  HABMLB88  Bbbob.  —  In  such  actlon,  an  Instruction  to 
the  jury  that  "money  Is  an  inadequate  recompense  for  pain,'*  though 
not  an  appropriate  expression  in  a  charge  to  the  jury  upon  the  question 
of  compensatory  damage,  does  not  constitute  a  reversible  error,  where 
the  jury  are  also  instructed  that  resulting  pain  Is  an  element  of  damay^p 
to  be  compensated,  and  that  if  the  plaintiff  was  entitled  to  recover. 
^*fgm  meaaore  of  her  recovery  la  what  la  called  compensatory  damages, 
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—that  It  SQeh  ram  m  wlU  eompentate  her  for  the  Injury  ihe  has  m»> 
talnod"*;  that  "the  determination  of  the  amount  ie  committed  to  the 
Judgment  and  sound  discretion  of  the  Jury;**  and  that  It  should  be  **!» 
such  meaenre  as  a  Jury,  dispassionately  considering  all  the  circumstances 
of  the  case,  will  allow." 

Id.  —  Bzcassiva  Ducagbs.  —  A  verdict  will  not  be  disturbed  because  ex- 
cessive, unless  the  amount  of  the  damages  Is  obviously  so  disproportion- 
ate to  the  Injury  proved  as  to  Justify  the  conclusion  that  the  verdict  Is 
not  the  result  of  the  cool  and  dispassionate  discretion  of  the  Jury. 

loii  —  Babning  ov  Plaintxiv. — The  rule  that  damages  recoverable  for 
injuries  received  because  of  the  negligence  of  a  defendant  should  not 
exceed  an  amount  upon  which  the  legal  interest  would  equal  the  value 
of  the  injured  party's  past  earnings  and  probable  future  earnings  does 
not  apply  to  a  case  where  the  cause  of  action  Is  the  plaintiff's  own  per- 
sonal injury,  but  Is  applied  only  to  cases  where  suit  Is  brought  for  the 
death  of  a  relative. 

lo.  —  Vbboict  not  Bxcbssivb  —  CONFLicnNO  BviDBNCBL  —  A  verdlct  for 
fifteen  thousand  dollars  for  personal  injuries  received  through  the  negli- 
gence of  a  railroad  company  held  not  excessive  under  the  circumstances 
of  this  case,  there  being  evidence  tending  to  show  a  permanent  injury, 
accompanied  with  continual  suffering  and  disability,  which  the  Jory 
would  be  warranted  In  believing,  notwithstanding  conflicting  evidence 
as  to  the  extent  of  the  Injury. 

Appbal  from  a  judgment  of  the  Superior  Court  of 
Kern  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  L,  Craig,  Foshay  Walker,  Horace  Hawea,  and  B.  B. 
Carpenter,  for  Appellant 

The  damages  awarded  by  the  jury  are  grossly  excesa- 
ive,  and  were  evidently  given  under  the  influence  of 
passion  and  prejudice.  What  constitutes  compensatory 
damages  is  a  question  of  law.  (Dorsey  v.  Manlave,  14 
Cal.  553.)  'No  damages  in  this  case  can  be  sustained  on 
the  ground  that  they  are  exemplary,  as  there  must  be 
oppression,  fraud,  or  malice,  in  order  to  warrant  them. 
(Yerian  v.  Linkletter,  80  Cal.  135;  Railway  Co.  v.  Free- 
man, 36  Ark.  41.)  The  damages  in  all  these  cases  must 
be  compensatory,  and  not  exemplary.  (Mwvroe  v.  Dredg- 
ing Co.,  84  Cal.  515;  18  Am.  St  Rep.  248;  Conant  v.  Qrif- 
fin,  48  111.  410 ;  Railway  Co.  v.  Henderson,  51  Pa.  St  815 ; 
Railway  Co.  v.  Kelly,  24  Ind.  271;  Railway  Co.  v.  Rowan, 
66  Pa.  St  393.)     Plaintiff  cannot  recover  smart-money. 
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{Moody  V.  McDonald,  4  Cal.  299 ;  Wardrobe  v.  Cal  Stage 
Co.,  7  Cal.  120;  68  Am.  Dec  231.)  Where  the  amount 
of  the  verdict  is  so  large  as  to  induce  a  reasonable  per- 
son^  upon  hearing  the  circumstances^  to  declare  it  out^ 
rageously  excessive,  or  suggests,  at  first  blush,  passion, 
prejudice,  or  corruption  on  the  part  of  the  jury,  the 
verdict  will  be  set  aside.  (Aldrich  v.  Palmer,  24  Cal.  515 ; 
Tarhell  v.  Central  Pac.  B.  R.  Co.,  34  Cal.  623;  Kinsey  v. 
Wallace,  36  CaL  480,  481 ;  Wheaion  v.  Railway  Co.,  36  Cal. 
591.)  When  it  is  clear  that  the  verdict  is  so  dispropor- 
tionate to  the  injury  produced  as  to  show  that  the  jury 
must  have  acted  under  passion  or  prejudice,  the  verdict 
will  be  set  aside.  {Russell  v.  Dennison,  46  Cal.  337 ;  50 
CaL  248,  where  verdict  of  seven  thousand  dollars  was 
reduced  to  three  thousand  five  himdred  dollars.)  If 
plain  that  the  jury  adopted  a  rule  of  compensation  not 
warranted  by  the  evidence,  the  verdict  will  be  set  aside. 
{Karr  v.  Parks,  44  CaL  50.)  A  verdict  greatly  dispropor- 
tionate to  the  actual  damage  shown  by  the  facts  of  the 
case  is  of  itself  sufficient  evidence  that  it  was  rendered 
under  the  influence  of  passion  or  prejudice.  {Kinsey  v. 
Wallace,  86  CaL  481 ;  McCarty  v.  Fremont,  23  CaL  198 ;  83 
Am.  Dec.  96.)  There  must  never  be  any  verdict  so  large 
that  the  annual  interest  upon  it  will  exceed  all  the  proba- 
ble annual  earnings  of  the  injured  person,  or  that  is  man- 
ifestly greater  than  the  pecuniary  loss  could  possibly  be, 
especially  where  it  appears  that  the  person  injured  is 
without  property,  or  has  no  reasonable  expectation  of 
accumulating  any.  (Cooley  on  Torts,  274;  Railway  Co. 
V.  Bayfield,  37  Mich.  205 ;  Rose  v.  Railway  Co.,  39  Iowa, 
254.)  In  the  following  cases  the  verdicts  were  held  ex- 
cessive: $3,262,  eye  of  child  disfigured  and  destroyed 
{Karr  v.*  Paries,  44  CaL  47) ;  $7,500,  malicious  prosecu- 
tion {Phelps  V.  Cogswell,  70  CaL  203)  ;  $6,000,  plaintiff's 
leg  broken,  sick  eight  months  {Collins  v.  Railway  Co.,  12 
Barb.  492) ;  $1,625,  anUe  sprained  {Railway  Co.  v.  Dunn, 
52  111.  451)  ;  $2,500,  young  woman's  leg  injured ;  had  not 
recovered  three  years  after  {Railway  Co.  v.  Pauzant,  87 
IlL  125)  ;  $3,000,  injury  to  servant-girl  {Decatur  v.  Fisher,  i 
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53  HL  407) ;  $4,000,  broken  leg  {Lombard  v.  BaUway  Co., 
4k7  Iowa,  494) ;  $4,500,  fracture  of  arm  {Railway  Co.  v. 
Hughes,  87  HL  94);    $5,000,  defonnity  of  right  hand 
{Railway  Co.  v.  Hand,  7  Kan.  380) ;  $5,000,  temporary 
loss  of  eye  {Tinny  v.  Railway  Co.,  6  Lans.  507) ;  $6,600, 
arm  fractured  of  five-year-old  child;    permanent  injury 
{Ryder  v.  New  York,  60  N.  Y.  Sup.  Ct  220).    (See  also  3 
Lawson's    Rights,    Bemedies,    and    Practice,    sec    1222; 
Railway  Co.  v.  Finlayson,  16  Neb.  578;  49  Am.  Eep.  724; 
Railway  Co.  v.  Ware,  84  Ky.  267 ;  Missouri  Pac.  R'y  Co.  v. 
Texas  Pac.  R'y  Co.,  41  Fed.  Rep.  815.)    The  court  erred 
in   instructing   the   jury   that   ^'money   is   an   inadequate 
recompense  for  pain."    {Terian  v,  LirJcletier,  80  Cal.  135; 
Moody  V.  McDonald,  4  Cal.  299 ;   Wardrobe  v.  Cal.  Stage 
Co.,  7  Cal.  120;  68  Am.  Dec  231.)     The  evidence  in 
this   case   is   wholly   insufficient   to    authorize    any    find- 
ing of  liability  on  the  part  of  the  defendant  for  the  in- 
jury to  plaintiff.     The  following  authorities  fully  sustain 
the  proposition  that  plaintiff's  actions  under  all  the  cir- 
cumstances   constitute    contributory    negligence    in    law: 
OlascocJc  V.  Central  Pac.  R.  R.  Co.  73  Cal.  141 ;  Secor  v. 
Railway  Co.,  10  Fed.  Rep.  15 ;  Jewell  v.  Railway  Co.,  54 
Wis.  610 ;  41  Am.  Rep.  63 ;  Railway  Co.  v.  Hoosey,  99  Pa. 
St.  492 ;  44  Am.  Rep.  120 ;  Railway  Co.  v,  Hayes,  97  K  Y. 
259 ;  Adams  v.  Railway  Co.,  82  Ky.  603 ;  Railway  Co.  v. 
Schaufler,  75  Ala.  136 ;  Lindsay  v.  Railway  Co.,  64  Iowa, 
407;  Burrows  v.  Railway  Co.,  63  N.  Y.  556;   Hunter  v. 
Railway  Co.,  112  K  Y.  371;  8  Am.  St.  Rep.  752;   Paul- 
itsch  V.  Railway  Co.,  102  K  Y.  280 ;  Railway  Co.  v.  Wal- 
len,  65  Tex.  668;  Whelan  v.  Railway  Co.,  84  Ga.  506; 
Walker  v.  Railway  Co.,  41  La.  Ann.  795 ;  17  Am.  St.  Rep. 
417 ;  Dwyer  v.  Railway  Co.,  28  Am.  &  Eng.  R  R  Cas. 
155 ;  Vimont  v.  Railway  Co.,  71  Iowa,  58 ;  Railway  Co.  v. 
Bangs,  47  Mich.  470;    Raben  v.  Railway  Co.,  78  Iowa, 
579;    5  Am.  Rep.  708;    Railway  Co.  v.  Felton,  125  HI. 
458;  Railway  Co.  v.  Euches,  127  Pa.  St.  316;  14  Am.  St 
Rep.  848 ;  Railway  Co.  v.  Carper,  112  Ind.  26 ;  2  Am.  St 
Rep.  144;   Railway  Co.  v.  Letcher,  69  Ala.  106;  44  Atn, 
Rep.  505. 
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Charles  0.  Lamberson,  J.  W.  Ahem,  and  Lamberson  S 
Taylor,  for  Bespondent 

The  instruction  to  the  jury  in  which  occurred  the 
words  "money  is  an  inadequate  compensation  for  pain" 
was  not  erroneous  when  taken  in  connection  with  the 
rest  of  the  instruction.  It  was  certainly  in  no  wise 
misleading  to  the  jury  to  state  that  money  was  an  in- 
adequate recompense  for  pain,  because  that  is  a  matter 
which  is  within  the  knowledge  of  every  human  being; 
that  no  money  can  adequately  compensate  any  person 
for  the  pain  which  is  suffered  by  them.  (3  Sutherland 
on  Damages,  711 ;  Ransom  v.  New  York  etc,  B.  B.  Co.,  16 
N.  Y.  416.) 

MoFaslawd,  J. — ^This  action  was  brought  to  recover 
damages  for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant,  a  railroad 
company.  It  is  averred  in  the  complaint  that  while 
plaintiff  was  in  the  act  of  alighting  from  the  car  of 
defendant,  it  was,  through  the  negligence  of  defendant's 
servants  and  employees,  suddenly  and  violently  put  in 
motion,  whereby  plaintiff  was,  without  any  fault  on  her 
part,  thrown  upon  the  ground,  and  seriously  injured. 
The  jury  gave  a  verdict  in  favor  of  plaintiff  for  fifteen 
thousand  dollars,  for  which  amount  judgment  was  ren- 
dered; and  defendant  appeals  from  the  judgment,  nad 
from  an  order  denying  its  motion  for  a  new  trial. 

1.  The  point  of  appellant  that  tlie  evidence  was  in- 
suJEcient  to  warrant  any  finding  of  liability  on  the  part 
of  defendant  for  the  injury  complained  of  cannot  be 
maintained. 

The  accident  happened  at  the  town  of  Delano.  At 
that  place  the  train  usually  stops  with  the  locomotive  at 
a  water^tank,  so  that  water  may  be  taken  for  the  engine 
while  passengers  are  going  off  and  on  the  train.  When 
the  train  arrived  on  the  evening  of  the  accident,  the 
engineer  did  not  succeed  in  stopping  it  until  the  loco- 
motive had  gone  about  a  car's  length  beyond  the  water- 
tank;  and  he  moved  the  train  back  far  enough  toJbring  j 
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the  engine  at  the  proper  place  to  take  water.  He  testi- 
fied that  he  did  this  immediately,  so  that  there  was  only 
a  moment  of  time  between  the  first  stop  and  the  com- 
mencement of  the  backward  movement;  and  his  test! 
mony  to  this  effect  was  to  some  extent  corroborated. 
Counsel  for  appellant  contends  that  this  fact  being  es- 
tablished,  it  follows  that  plaintiff  must  have  been  guilty 
of  contributory  negligence;  because,  if  she-  had  retained 
her  seat  in  the  car  until  the  train  first  stopped,  as  she 
ought  to  have  done,  she  would  not  have  been  on  the 
steps  of  the  platform  when  the  train  started  back.  It 
is  argued  that  she  must  have  been  wrongfully  on  or 
near  the  steps  before  the  car  stopped.  But  witnesses  for 
the  plaintiff  testified  that  it  was  from  a  half-minute  to 
a  minute  after  the  train  stopped  before  it  started  back; 
plaintiff  testified  that  she  did  not  leave  her  seat  until 
the  car  stopped;  and  another  witness  testified  that  she 
was  not  on  the  platform  when  the  train  stopped.  There 
was  therefore  a  substantial  conflict  of  evidence  as  to 
the  period  of  time  which  elapsed  between  the  stop  and 
the  beginning  of  the  movement  backward.  Counsel 
say  that  it  was  natural,  and  in  accordance  with  the  usual 
course  of  things,  for  the  engineer  to  have  inmiediately 
reversed  his  engine  and  started  back  when  he  found 
himself  beyond  the  water-tank;  that  there  was  no  rea- 
son for  his  waiting  tidrty  or  sixty  seconds  before  doing 
so;  and  that  therefore  the  contrary  testimony  of  plain- 
tiff's witnesses  should  not  be  considered  as  raising  a 
substantial  conflict.  It  could  be  well  argued,  and  no 
doubt  was  so  argued  to  the  jury,  that  the  engineer's  ver- 
sion of  the  affair  was  more  probably  correct  than  that 
of  plaintiff's  witnesses;  but  after  all,  the  question  was 
one  of  probability,  to  be  determined  by  weighing  con- 
flicting evidence.  It  was  therefore  a  question  fairly 
within  the  province  of  the  jury  to  decide. 

2.  The  court,  in  the  course  of  its  charge  to  the  jury, 
used  the  following  language:  '^oney  is  an  inadequate 
recompense  for  pain;  but  as  the  law  can  afford  no  other 
redress,  it  aids  the  sufferer  to  obtain  this  in  such  meas- 
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ure  08  a  jury,  dispassionately  considering  all  the  circmn- 
stanoea  of  the  case,  will  allow;  and  whether  the  injury 
is  the  result  of  negligence  or  direct  personal  violence, 
the  resulting  pain  is  an  element  of  damage  to  be  com* 
pensated.  In  other  words^  it  is  an  element  of  compen- 
satory damage/'  And  appellant  contends  that  the  use 
of  the  words  ^^oney  is  an  inadequate  recompense  for 
pain"  constitutes  a  material  and  reversible  error. 

The  language  objected  to  would,  no  doubt,  be  more 
appropriate  to  social  and  private  conversations  and  dis- 
putations than  to  the  grave  duty  of  instructing  a  jury, 
in  discharging  which  the  utmost  possible  accuracy 
should  be  aimed  at,  and  loose  general  remarks  avoided. 
The  remark  objected  to  is  probably  true  in  a  general 
abstract  sense,  although  it  can  hardly  be  considered  as 
specially  apropos  to  a  charge  in  which  the  jury  are  told 
that  money  may  be  given  as  a  recompense  for  pain.  But 
taken  in  connection  with  other  parts  of  the  instruction, 
we  do  not  see  how  the  language  objected  to  could  have 
influenced  the  jury  to  the  prejudice  of  appellant.  Coun- 
sel contend  that  by  this  language  the  court  invited  the 
jury  to  give  any  sort  of  damages  they  might  see  fit  to 
give,  compensatory  or  exemplary,  and  to  any  amount 
within  the  prayer  of  the  complaint,  and  that  in  effect  it 
told  them  that  no  matter  how  large  their  verdict  might 
be,  it  would  still  be  ^^an  inadequate  recompense  for 
[plaintiff's]  pain."  But  such  would  be  a  strained  and 
incorrect  construction  of  the  language  used;  and  it  is 
not  to  be  presumed  that  a  jury  would  give  it  any  such 
meaning.  The  whole  charge  was  upon  the  theory  that 
exemplary  damages  could  not  be  given;  and  at  appel- 
lant's request  the  court  expressly  instructed  the  jury  that 
if  plaintiff  was  entitled  to  recover,  "the  measure  of  her 
recovery  is  what  is  called  compensatory  damages, — ^that 
is,  such  sum  as  will  compensate  her  for  the  injury  she 
has  sustained."  The  jury  were  correctly  told  that  "the 
determination  of  the  amount  is  committed  to  the  judg- 
ment and  sound  discretion  of  the  jury";  and  that  it 
should   be    "in   such  measure   as   a   jury,  dispassionately 

gle 


508  Morgan  v.  Southebw  Paoipio  Co.     [95  CaL 

considering  all  the  circumstances  of  the  case,  will  alloV; 
and  we  do  not  think  that  the  weight  of  these  instructions 
could  be  lessened  to  any  appreciable  extent  by  the  gen- 
eral remark  which  appellant  assails. 

8.  The  most  difficult  question  in  the  case  is  raised  by 
appellant's  point  that  the  damages  awarded  by  the  jury 
are  excessive. 

The  amount  of  the  verdict  is  certainly  quite  large, — 
larger  than  we,  if  sitting  as  a  jury,  would  have  felt  it 
our  duty  to  give.  But  that  consideration  alone  is  not 
sufficient  to  warrant  us  in  disturbing  the  verdict.  There 
is  no  absolute  rule  in  such  a  case;  and  about  all  that 
can  be  safely  said  on  the  subject  may  be  found  in  the 
opinion  of  the  court  in  Aldrich  v.  Palmer,  24  CaL  513, 
and  the  cases  there  cited.  The  general  conclusion,  as 
nearly  as  one  can  be  formulated,  is  as  there  stated, 
namely,  that  a  verdict  will  not  be  disturbed  because  ex- 
cessive, '^unless  the  amount  of  the  damages  is  obviously 
so  disproportionate  to  the  injury  proved  as  to  justify  the 
conclusion  that  the  verdict  is  not  the  result  of  the  cool 
and  dispassionate  discretion  of  the  jury." 

Cases  are  cited  where  verdicts  for  damages  less  than 
the  amount  awarded  in  the  case  at  bar  have  been  set 
aside;  but  there  are  many  cases  where  verdicts  for  larger 
amounts  have  been  allowed  to  stand.  Two  cases  exactly 
alike  are  not  to  be  found.  Counsel  argue  that  because 
in  the  case  at  bar  legal  interest  on  the  amount  of  the 
verdict  would  exceed  in  value  plaintiff's  past  earnings, 
and  her  probable  future  earnings  if  she  had  not  been 
injured,  therefore  the  amount  is  excessive.  But  that 
rule  has  never  to  our  knowledge  been  applied  to  a  case 
where  the  cause  of  action  was  the  plaintiff's  own  per- 
sonal injury;  it  has  been  applied  only  to  cases  where 
suit  has  been  brought  for  the  death  of  a  relative.  Such 
was  the  fact  in  the  authorities  cited  in  the  point  by  ap- 
pellant. (Cooley  on  Torts,  274 ;  Railroad  Co.  v.  Bayfield, 
37  Mich.  205 ;  Rose  v.  Railroad  Co.,  39  Iowa,  254.) 

The  great  difficulty  in  the  present  case  is  in  determin- 
ing  the   extent   of   plaintiff's   injuries, — or   rather,   what 
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eondnsion  the  juiy  had  the  right  to  arrive  at  from  the 
eridence  as  to  the  extent  of  those  injuries.  As  no  bones 
were  broken,  and  there  was  but  little  external  evidence 
of  injury,  it  is  no  doubt  possible  that  plaintiff's  suffer- 
ings from  the  result  of  the  accident,  and  its  injurious 
effect  upon  her  physical  and  mental  health,  may  have 
been  greatly  exaggerated.  But  there  was  direct  testi- 
mony to  the  points  that  she  was  greatly  injured  in  the 
right  arm  and  shoulder;  that  the  internal  ligaments  of 
the  shoulder  joint  were  seriously  ruptured;  that  she  suf- 
fered great  pain,  and  at  the  time  of  the  trial,  nearly  two 
years  after  the  accident,  still  suffered  great  pain  in  the 
right  arm  and  shoulder,  in  the  back  of  the  head  and 
neck,  and  in  the  chest;  that  her  memory  was  at  times 
impaired;  that  she  was  unable  to  earn  a  livelihood,  and 
practically  unable  to  do  work  or  perform  services  of  any 
value;  that  but  little  progress  had  been  made  towards 
recovery;  and  that  her  injuries  would  probably  be  per- 
nument  There  was,  no  doubt,  some  evidence  tending 
to  show  that  her  condition  was  not  as  bad  as  above  stated; 
but  the  issue  as  to  the  extent  of  her  injury  was  one  of 
fact,  about  which  there  was  a  substantial  conflict  of  evi- 
dence; and  we  cannot  say  that  the  jury  were  not  war- 
ranted in  finding  according  to  the  direct  testimony  above 
referred  to.  And  such  being  the  case,  we  are  not  pre- 
pared to  say  that  the  verdict  should  be  set  aside  for  ex- 
eessiveness  in  the  amount  of  damages. 

There  are  no  other  points  in  the  case  requiring  notiee^ 
Judgment  and  order  appealed  from  are  affirmed. 

Db  Havbb^  J.,  and  SnABPSTBiif,  J.,  wneamL 

TTfuinTig  121  Bank  denied. 


Digitized  by 


Google 


610  MoBGAir  i;.  Southebn  Paoifio  Co.     [95  CaL 


[No.  14882.    DeiMLrtment  Two.— August  6,  1802.] 

FLORA  MOKGAN,  Ekspondbitt,  v.  THE  SOUTHERN 
PAOIFIO  OOMPANY,  Appellant, 

NBozjosKca  —  BxdSBin  Damiom  —  Nbw  Tsial.  —  Where  tbe  amoimt 
of  damage!  glyen  in  an  action  tor  damages  for  negligence  are  ObTionsly 
eo  disproportionate  to  the  Injury  proved  as  to  Jnstift  the  eoncloslon 
that  the  Terdlet  Is  not  the  result  of  the  eool  and  dispassionate  discretion 
of  the  jury,  the  verdict  will  be  set  aside  as  exoesslye. 

Id.  —  AcTxoir  vob  Death  —  Mbasubb  or  Dakaois  —  Pbcuniast  Loss  — 
BoBBow  Aim  Mbmtal  Anguish  —  Loss  or  Socxan.  —  In  an  action  to 
recover  damages  for  the  death  of  a  relative,  caused  by  negligence,  the 
plaintiff  does  not  represent  the  right  of  action  which  the  deceased  would 
have  had  if  the  latter  had  survived  the  injury,  bat  can  recover  only  for 
the  pecuniary  loss  suffered  by  the  plaintiff  on  account  of  the  death  of 
the  relative.  Sorrow  and  mental  anguish  caused  by  the  death  are  not 
elements  of  damage  In  such  a  case,  and  nothing  can  be  recovered  as  s 
tolatium  for  wounded  feelings ;  and  the  loss  of  sodetf  can  only  be  con- 
sidered for  the  purpose  of  estimating  the  pecuniary  loss. 

Id.  —  Dbath  or  Minob  Child  —  Action  bt  Motkbb  —  Bxcassxva  Dam- 
AGBS  —  Plbadino  —  Psoor.  —  A  verdict  for  twenty  thousand  dollars  for 
the  death  of  an  inftint  child,  given  In  an  action  by  the  mother  to  recover 
damages  for  its  death,  alleged  to  have  been  caused  hs  the  negligence  of 
the  defendant,  will  be  set  aside  as  excessive,  especially  where  there  wss 
no  averment  in  the  complaint  of  any  special  damage,  and  there  was  no 
evidence  whatever  introduced  or  offered  upon  the  subject  of  damage. 

Id.  —  Yalub  or  Sbbvicbs  —  Pbcuniabt  Injdbt  to  Pabbnt.  —  In  an  action 
by  the  parent  to  recover  damages  for  the  death  of  a  minor  child,  caused 
by  the  negligence  of  the  defendant,  the  main  element  of  damage  Is  the 
probable  value  of  the  services  of  the  deceased  until  its  majority,  con- 
sidering the  cost  of  its  support  and  maintenance  during  the  early  and 
helpless  part  of  its  life;  and  a  charge  to  the  jury  that  they  were  not 
limited  by  the  actual  pecuniary  injury  sustained  by  the  parent  by  reason 
of  the  death  of  the  child  is  error. 

Id.  —  Pli&ading  —  Loss  or  Sbbvicb  —  Spbcial  Damaob.  —  The  loss  of  the 
services  of  the  deceased  child  is  not  qieelal  damage  necenary  to  be 
averred,  but  is  a  natural  and  necessary  sequence  of  the  death. 

Appeal  from   a  judgment  of  the   Superior  Oourt  of 
Xem  Oounty^  and  from  an  order  denying  a  new  triaL 

The  facta  are  stated  in  the  opinion  of  the  oourt 

E.  L.  Craig,  Foshay  Walker,  Horace  Hawes,  and  B.  B. 

Carpenter,  for  Appellant 

Ko  damages    in    this    state   can   be   sustained   on  thd 
ground  that  they   are  exemplary,  as  there  must  be  op- 
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preBflion,  fraud,  or  malice  in  order  to  warrant  them. 
(Terian  v.  Linkletter,  80  Cal.  186 ;  B'y  Co.  v.  Freeman,  36 
Ark.  41.)  In  ascertaining  the  damages  which  are  re- 
ooyerable  in  such  cases  as  this,  pecuniary  damage  alone 
is  taken  into  account,  and  there  can  be  no  solatium  for 
wounded  feelings  or  loss  of  comfort  and  companionship. 
(Blake  v.  Midland  Ry  Co.,  18  Ad.  &  E.,  N.  S.,  93 ;  Penvr 
eylvania  Co.  y.  LUly,  4  Am.  &  Eng.  R  R  Cas.  540 ;  73  Ind. 
262 ;  B'y  Co.  v.  Freeman,  36  Ark.  41 ;  B'y  Co.  v.  Brovm,  26 
Zan.  443 ;  40  Am.  Eep.  320 ;  Iron  Co.  v.  Bupp,  100  Pa.  St. 
96iPoHer  v.  B'y  Co.,  2  Am.  &  Eng.  E.  R  Cas.  44;  71  Mo. 
83;  36  Am.  Bep.  464;  B'y  Co.  v.  SyJees,  2  Am.  &  Eng. 
R  R  Cas.  254 ;  Webb  v.  B'y  Co.,  24  Pac.  Eep.  616 ;  Chicago 
V.  Major,  18  HL  349 ;  68  Am.  Dec  663 ;  Chicago  v.  SchoU 
ten,  76  HL  468;  Chicago  v.  Harwood,  88  HI.  88;  B'y  Co. 
V.  McCloskey'a  Adm'r,  23  Pa.  St.  266 ;  62  Am.  Dec.  332 ; 
B'y  Co.  V.  Decker,  84  Pa.  St  419 ;  B'y  Co.  v.  Miller,  2  OoL 
442;  B'y  Co.  v.  Paulk,  24  Ga.  366;  Barley  v.  B'y  Co.,  4 
Biss.  430;  Kesler  v.  Smith,  66  N.  C.  164;  Oreen  v.  B'y 
Co.,  32  Barb.  26;  Paulmier  v.  B'y  Co.,  34  N.  J.  L.  161; 
Donaldson  v.  B'y  Co.,  18  Iowa,  280;  87  Am.  Dec  391; 
Long  V.  Morrison,  14  Ind.  696 ;  77  Am.  Dec  72 ;  March 
▼.  WaUcer,  48  Tex.  372;  B'y  Co.  v.  Levy,  69  Tex.  663;  46 
Am.  Eep.  278 ;  B'y  Co.  v.  Packer,  9  Bush,  465 ;  15  Am. 
Eep.  726 ;  James  v.  Christy,  18  Mo.  162 ;  Hyatt  v.  Adam>s, 
16  MicL  180.)  For  the  death  of  a  child,  parents  are  onlj 
entitled  to  the  value  of  his  services  during  his  minority, 
less  the  cost  of  raising  the  child.  {Caldwell  v.  Brown, 
63  Pa.  St  462 ;  State  v.  B.  B.  Co.,  24  Md.  117 ;  B'y  Co.  v. 
Kelly,  31  Pa.  St  370;  72  Am.  Dec  747;  Telfer  v.  B'y 
Co.,  30  N.  J.  L.  198;  Walters  v.  B'y  Co.,  36  Iowa,  468; 
B'y  Co.  V.  Delany,  82  HL  198 ;  McOovem  v.  B'y  Co.,  67 
N.  Y.  417.)  And  in  determining  the  value  of  these 
services,  the  occupation  and  condition  in  life  of  the 
plaintiff  may  be  taken  into  account  (Ewen  v.  B'y  Co., 
»8  Wis.  613;  Barley  v.  B'y  Co.,  4  Biss.  430;  Chicago  v. 
Po»/w«.  42  HL  169 ;  89  Am.  Dec.  418.)  The  jury  cannot 
take  into  account  the  opportunities  of  acquiring  wealth 
or  fortune  by  change  of  circumstances  of  life.     (Mans-    j 
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field  Goal  and  Coke  Co.  v.  McEnery,  8  Week  Not 
Cas.  83.)  The  damage  in  all  cases  must  be  compensa- 
tory, and  not  exemplary.  {Munro  v.  Dredging  Co.,  84 
CaL  516;  18  Am.  St  Eep.  248;  Conant  v.  Griffin,  48  IlL 
410;  B'y  Go.  v.  Henderson,  61  Pa.  St  315;  R'y  Co.  v. 
Kelly,  24  Md.  271;  R'y  Go.  v.  Bowan,  66  Pa.  St  893.) 
No  damages  having  been  proven,  none  should  have  been 
found.  The  principle  by  which  damages  are  assessed 
is  pecuniary  compensation,  and  not  solatium.  No  com- 
pensation can  be  given  for  wounded  feelings,  mental  or 
physical  pain,  or  the  loss  of  comfort  or  companionship 
of  a  relative.  (BlaJce  v.  B"y  Co.,  18  Q.  B.  98 ;  Burke  v. 
B'y  Co.,  10  Cent  L.  J.  48;  State  v.  B'y  Co.,  24  Md.  84; 
87  Am.  Dec.  600 ;  Porter  v.  B'y  Co.,  71  Mo.  66 ;  36  Am. 
Rep.  464;  Bains  v.  B"y  Co.,  71  Mo.  164;  86  Am.  Rep. 
459.)  Such  being  the  case,  the  recovery  in  this  case  is 
limited  to  actual  damage,  and  none  having  been  either 
alleged  or  proved,  none  can  be  recovered.  (2  Thompson 
on  Negligence,  1298;  Brown  v.  Emerson,  18  Mo.  103; 
Owen  V.  O'Beilly,  20  Mo.  608.)  In  the  case  of  an  in- 
fant child,  only  physician's  bill  and  funeral  expenses, 
if  alleged  or  proved,  can  be  recovered.  (Pack  v.  Mayor, 
3  N.  Y.  489.)  As  the  damages  should  be  confined  to 
compensation  for  the  pecuniary  loss,  it  is  erroneous  to 
leave  the  question  of  the  amount  to  the  imcontroUed 
discretion  of  the  jury.  (Sedgwick  on  Damages,  6th  ed., 
698,  note;  B'y  Go.  v.  Gandever,  86  Pa.  St  298;  R'y  Co. 
V.  Ogier,  85  Pa.  St  60;  78  Am.  Dec.  832;  Field  on 
Damages,  498.)  Plaintiff  cannot  recover  smart-money. 
{Moody  V.  McDonald,  4  Cal.  299 ;  Wardrobe  v.  Gal.  Stage 
Co.,  7  Cal.  120 ;  68  Am.  Dec.  231.)  Where  the  amount 
of  the  verdict  is  so  large  as  to  induce  a  reasonable  per- 
son, upon  hearing  the  circumstances,  to  declare  it  out- 
rageously  excessive,  or  suggests,  at  first  blush,  passion, 
prejudice,  or  corruption  on  the  part  of  the  jury,  the 
verdict  will  be  set  aside.  (Aldrich  v.  Palmsr,  24  CaL 
515 ;  Tarbell  v.  Cent.  P.  B.  B.  Co.,  34  CaL  623 ;  Kinsey  v. 
Wallace,  86  Cal.  480,  481 ;  Wheaton  v.  B'y  Co.,  86  Cal. 
591.)      When  it  is  clear  that  the  verdict  is^so  dispro- 
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portdozuite  to  the  injniy  produced  as  to  show  that  the 
jury  must  have  acted  under  passion  or  prejudicCi  the 
verdict  will  be  set  aside.  (Russell  v.  Dennison,  45  CaL 
337;  50  Cal  243.)  li  plain  that  the  jury  adopted  a  rule 
of  compensation  not  warranted  by  the  evidence,  the  ver- 
dict will  be  set  aside.  (Karr  v.  Parks,  44  Cal.  50.)  A 
verdict  greatly  disproportionate  to  the  actual  damage 
shown  by  the  facts  of  the  case  is  of  itself  sufficient  evi- 
dence that  it  was  rendered  under  the  influence  of  pas- 
sion or  prejudice.  (Kinsey  v.  Wallace,  36  CaL  481; 
McCarty  v.  Fremont,  23  CaL  198 ;  83  Am.  Dec  96.)  In  the 
following  cases  verdicts  were  set  aside  as  excessive:  $3,262, 
eye  of  child  disfigured  and  destroyed  {Karr  v.  Parks,  44 
CaL  47) ;  $7,600,  malicious  prosecution;  reduced  to  $1,000 
{Phelps  V.  Cogswell,  70  CaL  203)  ;  $1,800,  death  of  girl  five 
years  old  {Ry  Co.  v.  Lilly,  73  Ind.  252) ;  $4,000,  death 
of  unmarried  man  {Carpenter  v.  R'y  Co.,  38  Hun,  116"): 
$10,000,  death  of  son  {R'y  Co.  v.  Bnnm,  26  Ean.  443;  40 
Am.  Bep.  320) ;  $4,500,  death  of  child  five  years  ola 
{Ry  Co.  V.  Barker,  33  Ark.  350 ;  34  Am.  Rep.  44)  ;  $3,000. 
death  of  girl  ten  years  old  {Potter  v.  R'y  Co.,  21  Wis.  372 : 
94  Am.  Dec  648) ;  $10,000,  death  of  man  twenty-seven 
years  old  {Vaughn  v.  R'y  Co.,  83  CaL  19,  22).  (See,  gen- 
erally, as  to  excessive  verdict  cases,  3  Lawson's  Bights. 
Semedies,  and  Prictice,  sec  1223.)  Juries  are  not  war- 
ranted in  finding  verdicts  for  sums  disproportionate  to 
or  in  excess  of  the  probable  pecuniary  loss  of  the  parent 
occasioned  by  the  death  of  a  child.  Eeasonable  pecuni- 
ary damages  only,  in  view  of  all  the  circumstances  in 
evidence,  should  be  awarded,  and  nothing  by  way  of 
solatium.  {R'y  Go.  v.  Barstow,  54  Pa.  St  496 ;  R'y  Co. 
V.  Barker,  33  Ark.  361;  34  Am.  Eep.  44.)  There  must 
be  no  verdict  so  large  that  the  interest  upon  it  would 
exceed  all  the  probable  earnings  of  the  deceased  during 
minority  (or  even  during  the  whole  life),  and  is  mani- 
festly greater  than  the  pecuniary  loss  could  possibly  be, 
especially  when  it  appears  that  deceased  was  without 
property,  or  it  does  not  appear  that  she  had  any,  and 
no  reasonable  expectations  of  accumulating  any.     {Goolev  j 
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on  Torts,  274;  B'y  Co.  v.  Bayfield,  87  Mich.  205;  Bose  t. 
B'y  Co.,  89  Iowa,  254.)  The  evidence  in  this  case  is 
wholly  insuiBcient  to  authorize  any  finding  of  liability 
on  the  part  of  the  defendant  for  the  death  of  the  child 
in  question,  even  though  plaintiff  had  averred  or  proved 
any  damages.  The  following  authorities  fully  sustain 
the  proposition  that  plaintiff's  actions,  under  all  the 
circumstances,  constitute  contributory  negligence  in 
law:  Olascock  v.  Cent.  P.  B.  B.  Co.,  73  CaL  141;  8ecor  v. 
B'y  Co.,  10  Fed.  Eep.  15 ;  JeweU  v.  B'y  Co.,  54  Wis.  610; 
41  Am.  Rep.  63;  B'y  Co.  v.  Hoosey,  99  Pa.  St  492;  44 
Am.  Rep.  120 ;  2  B'y  Co.  v.  Hayes,  97  N.  Y.  259 ;  Adamg 
V.  B'y  Co.,  82  Ky.  603 ;  B'y  Co.  v.  Sehaufler,  75  Ala.  186; 
Lindsay  v.  B'y  Co.,  64  Iowa,  407 ;  Burrows  v.  B'y  Co..  63 
N.  Y.  656;  Hunter  v.  B'y  Co.,  112  N.  Y.  371;  8  Am.  St 
Rep.  752;  Paulitsch  v.  B'y  Co.,  102  'S.  Y.  280;  B'y  Co.  v. 
Wallen,  65  Tex.  568;  Whelan  v.  B'y  Co.,  84  Ga.  506; 
Walker  v.  B'y  Co.,  41  La.  Ann.  795 ;  17  Am.  St  Rep.  417 ; 
Dwyer  v.  B'y  Co.,  28  Am.  &  Eng.  R  R  Cas.  155 ;  Vimont 
V.  B'y  Co.,  71  Iowa,  58;  B'y  Co.  v.  Bangs,  47  Mich.  470; 
Baben  v.  B'y  Co.,  73  Iowa,  579;  5  Am.  St  Rep.  708;  B'y 
Co.  V.  Felton,  125  HL  458 ;  B'y  Co.  v.  Euches,  127  Pa.  St 
316;  14  Am.  St  Rep.  848;  B'y  Co.  v.  Carper,  112  Ind. 
26;  2  Am.  St  Rep.  144;  B'y  Co.  v.  Letcher,  69  Ala,  106; 
44  Am.  Rep.  505. 

Charles  Q.  Lamberson,  J.  W.  Ahem,  and  Lamberson  <t 
Taylor,  for  Respondent 

Appellant  claims  that  the  complaint  in  this  action 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
because  no  special  damages  are  alleged;  but  so  far  as  our 
examination  of  the  matter  goes,  such  position  is  directly 
opposed  to  all  authority  in  existence.  (1  Estee's  Pleadings 
sees.  1841,  1851;  Oay  v.  Winter,  34  CaL  153;  1  Sutherland 
on  Damages,  763;  Code  Civ.  Proc,  sees.  876,  8770  I^ 
is  contended  on  the  part  of  appellant  that  the  damages 
given  in  this  case  are  excessive.  The  statute  provides 
that  in  such  cases  as  this  such  damages  may  be  given  as 
under  all  the  circumstances  of  the  case  may  be  just,  ano 
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in  every  instanoe  we  have  been  able  to  find  in  this  state 
the  court  has  sustained  that  view  of  the  case,  and  per- 
mitted the  verdict  of  the  jury  to  stand.  (Beesan  v.  (7.  M. 
Co.,  67  CaL  20;  Cooh  v.  R.  R.  Co.,  60  CaL  604;  Nehrbas 
V.  C.  P.  R.  R.  Co.,  62  Cal.  320;  McKeever  v.  Market  St. 
R.  R.  Co.,  69  Cal.  294.)  The  jury  were  not  limited  to 
the  actual  pecuniary  injury  sustained  by  the  plaintiff, 
in  estimating  the  damages.  (Nehrbas  v.  C.  P.  R.  R.  Co., 
62  CaL  820 ;  Cleary  v.  City  R.  R.  Co.,  76  Cal.  240 ;  Munro 
V.  Dredging  Co.,  84  CaL  515;  18  Am.  St  Rep.  248.) 

MoFablabtd,  J.  —  The  parties  to  this  action  are  the 
same  as  in  Morgan  v.  Southern  Pacific  Company,  ante,  p. 
601,  this  day  decided,  in  which  plaintiff  recovered  a 
judgment  for  fifteen  thousand  dollars  for  alleged  per- 
sonal injuries  received  by  being  thrown  from  the  steps 
of  defendant's  car,  which  judgment  was  by  this  court 
affirmed.  When  she  fell  from  the  steps  of  the  car  she 
had  in  her  arms  her  infant  daughter,  aged  about  two 
years;  nine  days  afterwards  the  child  died  from  an  attack 
of  pneumonia;  and  plaintiff  brought  this  present  action 
to  recover  damages  for  the  death  of  said  child,  upon  the 
theory  that  the  pneumonia  was  caused  by  said  fall.  The 
jury  gave  her  damages  in  the  amount  of  twenty  thousand 
dollars,  for  which  sum  judgment  was  rendered;  and  de- 
fendant appeals  from  the  judgment,  and  from  an  order 
denying  a  motion  for  a  new  trial. 

The  evidence  upon  the  issues  of  the  alleged  negligence 
of  defendant's  employees  at  the  time  of  the  accident,  and 
the  alleged  contributory  negligence  of  plaintiff,  was  sub- 
stantially the  same  as  in  the  other  case;  and  as  to  those 
issues  the  verdict  cannot  be  disturbed.  There  was  some 
evidence  tending  slightly  to  show  that  the  death  of  the 
child  was  caused  by  the  accident,  but  it  is  not  necessary 
to  inquire  whether  or  not  it  was  sufficient  to  establish 
that  fact,  because  the  judgment  must  clearly  be  reversed 
on  account  of  the  excessive  damages  awarded  by  the 
tlie  jury. 

There    was    no    averment    in    the    complaint    of    any 
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qpeeial  damage^  and  no  averment  of  any  damage  at  all, 
except  the  general  statement  that  the  child  died,  ''to  the 
damage  of  plaintiff  in  the  sum  of  fifty  thousand  dollars"; 
and  there  was  no  evidence  whatever  introduced  or  ofiFered 
upon  the  subject  of  damage.  The  jury  therefore  had 
nothing  before  them  upon  which  to  base  damages,  except 
the  naked  fact  of  the  death  of  a  female  child  two  years 
old;  and  it  is  apparent  at  first  blush  that  ''the  amount 
of  the  damages  is  obviously  so  disproportionate  to  the 
injury  proved  as  to  justify  the  conclusion  that  the  ver- 
dict is  not  the  result  of  the  oool  and  dispassionate  dis- 
cretion of  the  jury." 

The  main  element  of  damage  to  plaintiff  was  the 
probable  value  of  the  services  of  the  deceased  until  she 
had  attained  her  majority,  considering  the  cost  of  her 
support  and  maintenance  during  the  early  and  helpless 
part  of  her  life.  We  think  that  the  court  erred  in  chan- 
ging that  "the  jury  is  not  limited  by  the  actual  pecunv 
ary  injury  sustained  by  her  by  reason  of  the  death  of 
her  child."  An  action  to  recover  damages  for  the  death 
of  a  relative  was  not  known  to  the  common  law;  it  is  of 
recent  legislative  origin.  There  are  statutes  in  many  of 
the  American  states  providing  for  such  an  action,  and 
it  has  been  quite  uniformly  held  that  in  such  an  action 
the  plaintiff  does  not  represent  the  right  of  action  which 
the  deceased  would  have  had  if  the  latter  had  survived 
the  injury,  but  can  recover  only  for  the  pecuniary  loss 
suffered  by  the  plaintiff  on  account  of  the  death  of  the 
relative;  that  sorrow  and  mental  anguish  caused  by  the 
death  are  not  elements  of  damage;  and  that  nothing  can 
be  recovered  as  a  solatium  for  wounded  feelings.  The 
authorities  outside  of  this  state  are  almost  unanimous  to 
the  point  above  stated.  The  following  are  a  few  of  such 
authorities:  22.  B.  Co,  v.  Vandever,  36  Pa.  St  298;  Iron 
Co.  V.  Bupp,  100  Pa.  St  96;  B.  B.  Co.  v.  Freeman,  38 
Ark.  41 ;  22.  22.  Co.  v.  Brown,  26  Kan.  443 ;  40  Am.  Rep. 
320 ;  Penn.  Co.  v.  Lilly,  73  Ind.  252 ;  Donaldson  v.  B.  B. 
Co.,  18  Iowa,  280;  87  Am.  Dec.  391;  B.  B.  Co.  v.  Paulk, 
24  Ga.  366;  B.  22.  Co.  v.  Miller,  2  Col.  466;  Kesler  v. 
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SmUh,  66  K  0.  154 ;  March  y.  Walker,  48  Tex.  872 ;  B.  B. 
Co.  Y.  Levey,  59  Tex.  568;  46  Am.  Bep.  278;  James  y. 
Christy,  18  Mo.  162;  HyaU  v.  Adams,  16  Mich.  180;  Chi- 
cago  Y.  Mayor,  18  HI  349 ;  68  Am.  Dec  553 ;  22.  R.  Co.  v. 
Delaney,  82  HI.  198 ;  25  Am.  Rep.  308 ;  Blake  v.  Midland 
R.  R.  Co.,  18  Q.  B.  93. 

With  reepect  to  the  decisions  in  this  state,  we  do  not 
think  those  cited  by  respondent  (except  one)  are,  when 
closely  examined,  inconsistent  with  the  general  authori- 
ties. Beeson  v.  0.  M.  0.  M.  Co.,  57  Cal.  20,  is  a  lead- 
ing case  on  the  subject,  and  is  cited  by  all  the  cases 
which  foUow  it  In  that  case  the  action  was  brought  by 
the  widow  for  the  death  of  her  husband,  and  the  ques- 
tion was,  whether  or  not  the  lower  court  erred  in  allow- 
ing evidence  of  the  kindly  relations  between  the  plaintifP 
and  the  deceased  during  the  lifetime  of  the  latter.  The 
court  sustained  the  ruling  of  the  court  below,  but  clearly 
upon  the  groimd  that  those  relations  could  be  considered 
only  in  estimating  the  pecuniary  loss.  The  court  say:  ^^It 
is  true  that  in  one  sense  the  value  of  social  relations  and 
of  society  cannot  be  measured  by  any  pecuniary  standard ; 
....  but  in  another  sense,  it  might  be  not  only  possible, 
but  eminently  fitting,  that  a  loss  from  severing  social  rela- 
tions, or  from  deprivation  of  society,  might  be  measured, 

or  at  least  considered,  from  a  pecuniary  standpoint 

If  a  husband  and  wife  were  living  apart  by  mutual  consent, 
neither  rendering  the  other  assistance  or  kindly  offices,  the 
jury  might  take  into  consideration  the  absence  of  social 
relations  and  the  absence  of  society  in  estimating  the  loss 
sustained  by  either  from  the  death  of  the  other.  So  if 
the  husband  and  wife  had  lived  together  in  concord,  each 
rendering  kindly  offices  to  the  other,  such  facts  might 
foe  taken  into  consideration,  not,  as  the  books  say,  for 
the  purpose  of  affording  solace  in  money,  but  for  the  pur- 
pose of  estimating  pecuniary  losses.  The  loss  of  a  kind 
husband  may  be  a  considerable  pecuniary  loss  to  a  wife; 
she  loses  his  advice  and  assistance  in  many  matters  of 
domestic  economy."  A  quotation  is  made  from  a  Penn 
sylvania  case,  where  the  same  rule  was  applied  to  the  loss    i 
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of  a  wife,  the  court  saying  that  "certainly  the  service  of 
a  wife  is  pecuniarily  more  valuable  than  that  of  a  mere 
hireling.''  The  Beeson  case,  therefore,  does  not  decide 
that  the  jury  may  depart  from  a  pecuniary  standpoint 
in  assessing  damages;  it  merely  holds  that  in  estimating 
the  pecuniary  losses  of  a  wife  from  the  death  of  her  hus- 
band, they  may  consider  whether  or  not  the  deceased 
was  a  good  husband,  able  and  willing  to  provide  well  for 
his  wife.  The  opinion  of  the  court  no  doubt  goes  some- 
what further  in  this  direction  than  the  general  current 
of  authorities,  but  it  decides  nothing  more  than  above 
stated. 

CooIp  v.  Clay  Street  HUl  B.  B.  Co.,  60  CaL  604,  also 
cited  by  respondent,  decides  nothing  more  than  the  Bee* 
son  case. 

In  McKeever  v.  Market  Street  B.  B.  Co.,  62  CaL  820,  the 
point  was  not  involved;  and  in  Nehrbae  v.  C.  P.  B.  B. 
Co,,  62  CaL  320,  the  point  does  not  appear  in  any  way  to 
have  been  involved,  and  the  dictum  at  the  close  of  the 
opinion,  as  it  refers  to  the  Beeson  case,  must  be  held  as 
only  intended  to  go  to  the  length  of  the  latter  case. 

It  is  true,  however,  that  in  Cleary  v.  City  B.  B.  Co.,  Tn 
CaL  240,  a  decision  in  Department,  views  were  expressed 
favorable  to  respondent's  contention.  The  opinion  of 
the  commission  in  that  case  was,  however,  expressly  based 
on  Beeson  v.  O.  M.  0.  M.  Co.,  57  CaL  20,  and  upon,  as 
we  have  seen,  a  misunderstanding  of  that  case.  There 
appears  to  have  been  no  petition  for  a  hearing  in  Bank. 
It  was  stated  in  that  case  that  there  could  be  a  recovery 
for  the  "mental  anguish  and  suffering  of  the  parents"; 
but  we  have  been  referred  to  no  other  case  that  holds 
such  doctrine.  Certainly  it  was  not  so  held  in  the  Bee- 
son case.  But  entirely  contrary  views  were  expressed  in 
the  latest  decision  of  this  court  on  the  subject.  (Munro 
V.  Dredging  Co.,  84  CaL  515;  18  Am.  St  Rep.  248.)  In 
that  case, — ^which  was  for  the  death  of  an  adult  son, 
— the  lower  court  had  instructed  that  the  jury  in  esti- 
mating the  damages  might  consider  "the  sorrow,  grief, 
and   mental    suffering   occasioned   by   his    death    to   his 
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mother^';  and  this  court  held  the  instruction  erroneous, 
and  for  that  reason  reversed  the  judgment,  the  court  hold- 
ing that  such  a  rule  would  afford  an  "opportunity  to  run 
into  wild  and  excessive  verdicts."  The  court  said:  "We 
are  of  opinion  that  the  court  erred  in  including  in  the 
instruction  the  words  'sorrow,  grief,  and  mental  suffer- 
ing occasioned  by  the  death  of  his  son  to  his  mother.' 
In  thus  directing  the  jury  the  court  fell  into  error.  In 
onr  opinion,  the  damage  should  have  been  confined  to 
the  peeuniaxy  loss  suffered  by  the  mother,  and  the  loss 
of  the  comfort,  society,  support,  and  protection  of  the 
deceased.  •  •  •  •  We  have  found  no  case  in  which  dam- 
ages for  sorrow,  grief,  and  mental  suffering  are  allowed 
under  any  of  the  statutes."  And  further,  that  the  statu- 
tory action  is  a  new  one,  "and  not  the  transfer  of  the 
representatives  of  the  right  of  action  which  the  deceased 
person  would  have  had  if  he  had  survived  the  injury." 
The  case  was  decided  in  Bank.  Justice  Thornton  de- 
livered the  opinion,  which  was  concurred  in  by  two  other 
justices,  and  a  fourth  justice  concurred  in  the  judgment, 
and  must  therefore  have  concurred  in  the  one  main 
reason  for  which  the  judgment  was  reversed;  he  may 
not  have  been  ready  to  say  that  the  "comfort  and  so- 
ciety" of  the  deceased  could  be  considered.  There  was 
only  one  dissent,  but  upon  what  ground  does  not  appear. 
We  think,  therefore,  that  the  case  is  full  authority  on 
the  main  point  At  all  events,  we  think  that  the  opin- 
ion states  the  general  propositions  of  law  governing 
the  case  correctly;  although  as  to  one  matter  it  may  be 
misunderstood.  The  language,  "the  loss  of  the  comfort, 
society,  support,  and  protection  of  the  deceased,"  must 
be  held  as  having  been  used  within  the  meaning  given 
to  it  in  Beeson  v.  O,  M.  0.  M.  Co.,  57  Cal.  20,  as  herein- 
before stated, — that  is,  with  reference  to  the  value  of  the 
life  of  the  deceased,  and  the  pecuniary  loss  to  the  plain- 
tiff caused  by  the  death.  The  said  language  would  not 
be  correct  in  any  other  sense.  But  in  the  case  at  bar 
the  jury  were  not  confined  by  the  instructions  to  pecu- 
niary loss  or  any  o^ei  kind  of  loss;  they  were  fi^en 
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^ide  range  to  run  into  any  wild  and  exoessiYe  verdict 
which  their  caprice  might  suggest 

We  do  not  think  that  the  complaint  is  defective  because 
it  does  not  specially  aver  the  loss  of  the  services  of  the 
deceased;  that  was  a  natural  and  necessary  sequence  of 
the  death.  It  was  not  special  damage  necessary  to  be 
aveorred. 

There  is  nothing  in  the  point  made  by  respondent 
that  the  answer  was  not  verified.  Upon  that  point  the 
court  ruled  in  favor  of  defendant;  and  plaintiff  is  not 
appealing. 

The  judgment  and  order  appealed  from  are  reversed, 
and  a  new  trial  ordered. 

Shabpstsin,  J.y  concurred. 

De  Havsn,  J.,  concurring. — ^I  concur  in  the  judg- 
ment The  measure  of  damages  in  actions  by  a  parent 
for  the  death  of  a  child,  when  the  facts  are  not  such 
as  to  warrant  exemplary  damages,  is  correctly  stated 
in  section  763  of  Shearman  and  Bedfield  on  Negli- 
gence, as  follows:  'The  damages  recoverable  by  a  hus- 
band, parent,  or  master  for  a  negligent  injury  to  the 
person  of  his  wife,  child,  or  servant  are  strictly  limited 
to  an  amount  fuUy  compensatory  for  the  consequent 
loss  of  service,  for  a  period  not  exceeding  the  minority 
of  the  child,  or  the  term  of  service  of  a  servant,  and  the 
expenses  which  the  plaintiff  has  incurred  in  consequence 
of  the  injury,  such  as  for  surgical  attendance,  nursing, 
and  the  like." 

The  sixth  instruction  given  upon  the  request  of  plain- 
tiff, to  the  effect  that  '^in  estimating  the  damage  sustained 
by  her  the  jury  is  not  limited  by  the  actual  pecuniary 
injury  sustained  by  her  by  reason  of  the  death  of  her 
child,  but  such  damages  may  be  given  as  under  all  the 
circumstances  of  the  case  may  be  just,"  is  contrary  to  this 
rule,  and  was  erroneous.  The  object  of  section  876  of  the 
Code  of  Civil  Procedure  is  not  to  give  redress  or  com- 
pensation for  the  mental  distress  of  a  mother,  consequent 
upon  the  death  of  her  child.      The  general  language  of 
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section  377  of  the  Code  of  Civil  Procedure,  t^9t  in  ac- 
tions of  this  character,  ^'such  damages  may  be  given  as 
under  all  the  circumstances  of  the  case  may  be  just,''  is 
used  with  reference  to  the  fact  that  the  damages  which 
are  allowed  to  be  recovered  by  sections  376  and  377  of 
the  Code  of  Civil  Procedure  are,  with  the  exception  of  the 
expenses  incurred  by  the  plaintiff  in  consequence  of 
the  injury  resulting  in  the  death  for  which  they  are 
claimed,  prospective  in  their  nature,  relating  as  they  do 
to  the  loss  of  future  service,  and  necessarily  based  upon 
probabilities,  and  upon  data  which  in  many  respects  are 
uncertain,  and  therefore  the  estimate  of  such  damages 
must  necessarily  call  for  the  exercise  of  a  very  large  dis- 
cretion upon  the  part  of  the  jury;  and  all  that  is  meant 
by  the  language  quoted  is,  that  the  jury  shall,  in  view  of 
all  the  circumstances  of  the  case,  and  considering  also 
the  age  and  the  ability  of  the  deceased  to  serve  the  rela- 
tive for  whose  benefit  the  action  is  brought,  give  such 
damages  as  they  shall  deem  just,  keeping  in  view  that 
such  damages  are  to  be  measured  by  what  shall  fairly 
i>eem  the  i)ecuniary  injury  or  loss  to  the  plaintiff. 
Hearing  in  Bank  denied. 


[No.   14670.     Department  Twe.  — AoffOBt  5,  1892.] 

BERNARD  S.  BLOITOEATJ,  Appellant,  v.  FRANCES 
SNYDER  BT  Ai^,  Rbspondbnts. 

FOBICLOSUBB     or     MOSTOAQB DBFAUUT     JUDOMINT     AGAINST     SUBSIQUIMT 

PUBCHASBB INSUFFICIBMT       FLBADINO VALIDITY       OF       JUDOMINT  — 

LIMITATION  OF  ATTACK  —  Stbikino  OUT.  —  In  an  action  for  the  fore- 
closure of  a  mortgage  against  the  mortgagor  and  a  subsequent  purchaser 
of  the  mortgaged  property*  where  the  prayer  of  the  complaint  was  for  a 
foreclosure  of  the  mortgage  and  a  sale  of  the  property,  and  that  the  pro- 
ceeds be  applied  to  the  payment  of  the  money  due  thereunder  and  for 
costs,  and  asked  for  a  deficiency  judgment,  and  the  summons  followed 
the  prayer  of  the  complaint,  and  gave  notice  that  the  action  was  brought 
to  obtain  a  decree  of  foreclosure  of  the  mortgage  and  for  a  sale  of  the 
premises,  and  If  the  proceeds  of  the  sale  were  Insufficient,  to  obtain  a 
judgment  against  the  defendants  for  the  balance  due,  and  that  upon 
their  default  the  plaintiff  would  apply  to  the  court  for  the  relief  de- 
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Banded,  and  the  action  waa  dlamknad  aa  to  the  mortgagor,  and  a  de&nlt 
lodgment  rendered  agalnat  the  rabaequent  porchaaer  for  the  amount  doe 
under  the  mortgage,  saeh  Judgment  la  not  void,  although  the  complaint 
did  not  Btate  f^cti  ahowlng  any  peraonal  llahlUty  upon  the  part  of  the 
aufaaequent  purchaser ;  hut  the  error  la  one  which  ahonld  have  been  cor- 
rected upon  appeal,  or  upon  a  proper  ahowlng  by  motion  made  within 
the  time  limited  bf  aectlon  478  of  the  Code  of  QtU  Procedure,  and  can- 
not be  atricken  out  after  the  Upae  of  the  time. 

Appxal  from  an  order  striking  ont  parts  of  a  default 
judgment. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hendrteh  A  Tounlcin,  and  T.  J.  Capps,  for  Appellant 

WeUbom,  Stevens  <6  Wellbom,  for  Bespondents. 

De  Havbw,  J. — ^Appeal  from  an  order  made  May  16, 
1891,  striking  out  certain  portions  of  a  judgment  ren- 
dered November  14,  1888.  The  defendimts  were  per- 
sonally served  with  summons  in  the  action  in  which  the 
judgment  was  rendered.  The  action  was  one  for  the 
foreclosure  of  a  mortgage  executed  by  one  B.  F.  Snyder 
in  his  lifetime,  and  it  was  alleged  in  the  complaint  that 
Snyder  in  his  lifetime  ^^conveyed  the  real  estate  specified 
in  said  mortgage  to  one  Bosa  A.  Woodford,  subject  to 
said  mortgage,  who  is  now  the  legal  owner  of  said  real 
property." 

The  prayer  of  the  complaint  was,  that  the  mortgage  be 
foreclosed  and  the  real  estate  sold,  ^^and  the  proceeds 
applied  to  the  payment  of  said  sums  of  money  and  costs 
of  this  action,  and  that  the  said  plaintiff  may  have  judg- 
ment and  execution  against  the  said  defendants  for  any 
deficiency,"  etc.  The  summons  followed  the  prayer  of 
the  complaint,  and  gave  notice  that  the  action  was 
brought  to  obtain  a  decree  of  foreclosure  of  the  mort- 
gage and  for  a  sale  of  the  premises,  and  if  the  proceeds 
of  the  sale  were  insu£Scient,  to  obtain  a  judgment  against 
the  defendant  Snyder  "and  Bosa  A.  Woodford  for  the 
balance  remaining  due,"  etc,  and  that  upon  their  default 
the  plaintiff  would  apply  to  the  court  for  the  relief  de- 
Bianded. 
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The  aetion  was  dismiased  as  to  defendant  Snyder,  and 
and  tbe  defendant  Woodford  did  not  appear,  and  her 
default  was  entered.  The  court,  in  its  decree,  found 
''that  there  ia  now  due  and  owing  to  the  plaintiff,  .... 
from  the  defendant  Bosa  A.  Woodford,  upon  the  prom- 
iseory  notes  and  for  money  expended  under  the  terms 
of  said  mortgage,  as  set  forth  and  described  in  plaintiff's 
complaint,  the  sum  of  $2,116.65,  and  that  the  defendant 
Rosa  A.  Woodford  is  liable  for  the  amount  thereof." 

This  portion  of  the  judgment  was  stricken  out  by  the 
order  appealed  from,  and  it  is  claimed  by  respondent 
that  as  the  complaint  did  not  state  any  facts  showing  a 
personal  liability  upon  the  part  of  Rosa  A.  Woodford  for 
the  payment  of  said  notes,  that  the  court  was  without 
jurisdiction  to  find  such  liability  by  its  judgment,  and 
that  the  judgment  was  and  is  in  this  respct  absolutely 
void. 

This  contention  cannot  be  sustained.  The  judgment 
in  this  respect  was  within  the  relief  demanded  in  the 
complaint  and  specified  in  the  summons,  and  the  court 
had  jurisdiction,  and  indeed  was  required,  to  determine 
in  that  action  whether  upon  the  facts  alleged  the  plain- 
tiff therein  was  entitled  to  the  relief  which  he  demanded 
in  his  complaint  The  court  undoubtedly  committed  an 
error  in  finding  such  personal  liability,  but  its  judgment 
was  not  for  this  reason  void. 

The  error  coxdd  have  been  corrected  upon  appeal  from 
the  judgment,  or  upon  a  proper  showing  by  motion,  if 
it  had  been  made  within  the  time  limited  by  section  473 
of  the  Code  of  Civil  Procedure;  but  it  is  now  too  late  to 
do  so  by  motion. 

The  entry  in  the  judgment  docket  as  to  the  defendant 
Snyder  was  unauthorized,  and  as  to  her  the  order  will 
be  affirmed.  As  to  the  defendant  Rosa  A.  Woodford  the 
order  appealed  from  is  reversed. 


MoF^itLAin),  J.,  and  Shabpstbin^  J.,  concurred. 
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[Mo.  14599.    Depurtm«Bt  Twa— Angoiit  6,  189S.] 

A.  BLANO,  Eesfoitdbwt,  v.  THE  PAYMASTER  MIK- 
ING COMPANY,  Appbixawt. 

PABnas  —  Fbadddlbnt  Gbajctob  Pbopbb  but  not  Nbcbbbabt  Pabtt.— 
While  a  fraadulent  frantor  la  a  proper  party  defendant  In  an  action  u 
■object  to  a  lien  of  a  Judgment  the  property  alleged  to  have  been  fraodB> 
lently  conveyed,  he  la  not  a  neceesary  party. 

▲aaUKPSIT      AOAINST      FOBBIOM      COBPOBATIOM ATTACHMBMT  —  JCDQUBNT 

IB  Rbm  —  JuBisDicnoN.  —  In  an  action  of  0Mtimp#il  agaln&t  a  for- 
eign corporation,  which  haa  no  managing  agent  or  other  ofDcer  In  this 
■tate  upon  whom  eervlce  of  summona  can  be  made,  the  only  yalld  judg- 
ment which  can  be  rendered  la  one  In  the  nature  of  a  Judgment  to 
rem  against  such  property  aa  waa  selied  under  a  writ  of  attachment 
therein.  The  fact  that  a  Judgment  In  such  action  Is  general  in  Its 
terms  for  the  recovery  of  money  only,  and  makes  no  reference  to  the 
fact  that  any  property  haa  been  attached  therein,  does  not  render  It 
▼old.  If  In  fact  such  attachment  was  made ;  but  If  no  property  waa  at- 
tached In  the  action,  the  court  la  without  Jurisdiction  to  render  any 
Judgment  Thlch  can  be  enforced  against  the  property  of  the  defendanL 

la  —  Rbtubr  upon  Attachkbnt  —  iNcoNCLuaiyBNass  —  Subsbqubht  Ac- 
tion AGAINST  SuccBssoB  OF  COBPOBATioN.  —  The  rctum  upon  the  writ 
of  attachment  la  not  conclusive  of  the  validity  of  the  attachment  In  a 
subsequent  action  against  the  successor  of  the  corporation  defendant 

In.  —  8BB7ICB  OF  Summons  —  AIanaging  Aqbnt  —  Clbbk  of  Fobbign  Cob- 
POBATION  —  Cashibb  —  CoNSTBucTioN  OF  CODB.  —  A  persou  employed 
by  a  foreign  mining  cori>oratlon  as  a  clerk  In  a  store  belonging  to  It  it 
not  the  managing  agent  or  cashier  of  the  corj>oratlon  upon  whom  sum- 
mons may  be  served,  within  the  meaning  of  section  642  of  the  Code  of 
Civil  Procedure,  although  he  has  the  custody  of  money  belonging  to  th% 
corporation,  and  It  la  a  part  of  his  duty  to  keep  the  accounts  of  the  men 
employed  In  a  mine  belonging  to  the  corporation  from  data  fumlahed 
him  by  the  superintendent,  and  to  pay  them.  The  word  "cashier**  In 
audi  section  refers  to  an  executive  officer  of  a  corporation,  —  aa  the  cash- 
ier of  a  bank — and  not  to  a  simple  employee  who  Is  not  a  managing  agent 

Fbaudulbnt   Convbyancb  —  Action   by    Cbbditob  —  Nbcbssity   of   Judo- 

MBNT  —  BZCBFTIONS    TO   RULB  —  TBANBFBB   OF   PbOPBBTT    OF   INSOLVBNY 

COBPOBATION.  —  Though,  Bs  B  general  rule,  a  creditor  muat  have  first 
recovered  Judgment  against  his  debtor,  and  have  execution  returned 
unsatisfied,  before  he  is  entitled  to  resort  to  an  equitable  action  to  reach 
property  fraudulently  transferred  by  his  debtor,  yet  this  rule  haa  ex- 
ceptions, and  does  not  apply  to  a  case  of  a  transfer  of  all  the  property  of 
an  Insolvent  cori>oration,  without  consideration,  to  a  new  corporation, 
through  the  fraud  of  the  managing  agent  of  the  Insolvent  corporation,  as 
part  of  a  scheme  to  cheat  and  defraud  the  creditora  and  other  stock- 
holders of  the  insolvent  corporation. 

IB.  —  NBW   COBPOBATION  CONTINUATION   OF  0U>  —  LlABILITT  FOB  lHI>BBTS»- 

KB8B  WITHOUT  JuDGMBNT.  —  In  such  CBSC,  the  Bcw  Corporation  will  be 
regarded  in  a  court  of  equity  aa  a  continuation  of  the  former  one.  and 
will  be  held  liable  for  the  Indebtedness  of  sach  former  one^  to  the  ^tenc 
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of  the  y&lae  of  tho  property  reeelTed  wltbovt  eonsMtemtloii  from  It,  al- 
tbooffh  there  has  been  no  Talld  Judgment  ■guinit  the  former  corporation 
fbr  the  amount  of  the  elalm,  and  therefore  no  retom  of  exeeatlon  uneat- 
iafled. 

WAIYSI  of  FXHDINGB IMPLIXD  FlNDMOB AFPBAIi PBBSUMFTIOlf RB- 

Tisw  o»  JSnuMKcm,  —  Although  there  are  no  expreaa  flndlnge,  and  It  ap- 
pears from  the  record  upon  appeal  that  findings  were  waived,  still  It  will 
be  presumed  that  the  court  found  all  the  matters  of  fact  In  lasue  and  neces- 
sary to  support  Its  Judgment  In  favor  of  the  successful  party.  Such 
findings  are  Implied;  and  if  the  evidence  la  inanfilclent  to  Justify  the 
court  In  finding  any  material  or  necessary  faet,  such  implied  finding  of 
fact  may  be  excepted  to  In  the  same  manner  and  with  the  same  effect  as 
if  It  were  an  express  finding. 

Appeal  from  a  judgment  of  the  Superior  Ck>urt  of  San 
Diego  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Harris  &  Oregg,  for  Appellant 

The  judgment  against  the  Esperanza  Company,  with- 
out proper  service  of  process  in  this  state,  was  void  as  a 
judgment  in  personam.  (Pennoyer  v.  Neff,  95  U.  S.  714; 
Cooper  V.  Reynolds^  77  U.  S.  931 ;  Belcher  v.  Chambers,  53 
Cal.  635 ;  Orover  and  Baker  Sewing  Machine  Co.  v.  Bad- 
eliffe,  187  U.  S.  287.)  The  return  of  the  sheriff  does  not 
^how  that  he  had  been  able  to  find  any  property  upon 
which  to  levy  an  attachment,  and  therefore  the  court 
could  not  tell  whether  it  had  any  jurisdiction  to  render 
any  judgment  of  any  character.  (Pennoyer  v.  Neff,  95 
TJ.  S.  714;  Belcher  v.  Chambers,  53  Cal.  635.)  The  juris- 
diction should  be  affirmatively  shown.  {Reinhart  v.  Lugo, 
86  Cal.  399;  21  Am.  St  Rep.  52.) 

HunsaJcer,  Britt  &  Goodrich,  and  J.  E.  Wadham,  for 
Respondent 

The  Esperanza  Company  is  not  a  necessary  party  to 
the  action,  because  the  transfer  by  it  of  the  property 
to  the  defendant  is  good  as  between  the  parties  to  the 
transfer  (Hills  v.  Sherwood,  48  Cal.  386.)  ;  and  the  Pay- 
master Company  is  the  only  person  having  any  interest 
to  defend  the  suit      (Fox  v.  Moyer,  64  N.  Y.  130,  1^1; 
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Buffmgton  v.  Harvey,  95  IT.  S,  103 ;  Potter  v.  PhiUips,  44 
Iowa,  353 ;  Durm  v.  Wolf,  47  N-  W.  Kep.  887  (Iowa)  ;  Cof- 
fey v.Norwood,81AlsL612  ;  DaiUyv.KinelerAI  N-  W.  Rep. 
1045  (Neb.) ;  8mith  v.  QHm,  26  Pa.  St  96;  67  Am.  Dee. 
400.)     The  recital  in  the  judgment  of  due  servioe  of  pro- 
cess is  conclusive  in  this  action.     (Beily  v.  Lancaster,  39 
Cal.  354;  McCaideyv.FuUon,4A  Cal.  361;  Exparte  8teme$, 
77  CaL  163;  11  Am.  St  Eep.  251;  People  v.  Harrison,  84 
CaL  609,  610 ;  1  Freeman  on  Judgments,  4th  ed.,  sec  181, 
and  cases  cited.)     The  proceeding  in  the  case  of  Blanc  v. 
The  Esperanza  Company  became  a  proceeding  in  rem  aa 
to  the  property  attached.     (Anderson  v.  Ooff,  72  CaL  65, 
69-72;  1  Am.  St  Rep.  34;  Brown  v.  Tucker,  7  Col.  37; 
Freeman  v.  Alderson,  119  U.  S.  187.)     But  whether  the 
judgment   against   the   Esperanza   Company   is   valid    or 
not,   the   Paymaster   Company  is  liable   directly   to   the 
plaintiff   to   the   extent   of   the   property   received  by  it, 
and  the  plaintiff  is  entitled  to  maintain  this  action  to 
subject  the  property  to  sale  for  the  payment  of  his  debt, 
without  having  first  proceeded  to  judgment  against  the 
Esperanza  Company,  although,  as  a  matter  of  precaution, 
he  has  adopted  the  latter  course.     (Civ.  Code,  sees.  2224, 
2243 ;  San  Francisco  and  North  Pacific  B.  B.  Co.  v.  Bee, 
48  Cal.  398;  2  Morawetz  on  Corporations,  sec.  791 ;  Hir 
hernia  Ins.  Co.  v.  8t.  Louis  etc.  Transp.  Co.  18  Fed.  Bep. 
516;  10  Fed   Rep.   596;   1  Jones  on  Liens,  sec  84-8»; 
Vase  V.  Beauregard,  101  U.  S.  690,  69L)     The  appellant 
cannot  be  heard  upon  the  appeal  from  the  order  deny- 
ing the  motion  for  a  new  trial,  as  findings  having  been 
waived,   there  is  no  decision  to  which  the  motion   and 
specifications   of   insufficiency   can   relate.     A   new   trial 
cannot  be  granted   for   insufficiency  of  the  evidence  to 
justify  the  judgment     (Coveny  v.  Hale,  49  CaL  662 ;  Mar- 
tinv.  Hatfield,  49  CaL  42;  LUtle  v.  Jacks,  67  CaL  165; 
Sawyer  v,  Sargent,  65   CaL  259.)     A  contrary  practice 
may  have  been  recognized  when  the  system  of  ''implied 
findings"  prevailed.     (Steinback  v.  Krone,  86  CaL   808.) 
But  that  system  is  now  abolished.     {Dowd  v.  Clarke,  61 
CaL  263.) 
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De  Havxh^  J. — The  complaint  in  this  action  alleges, 
in   sustance,    among  other    matters,  that    the    Esperanza 
Company,  a  foreign  corporation  doing  business  in  Ari- 
sona,   became  in  February,    1884,   indebted   to  plaintiff 
upon  two  promissory  notes,  one  for  the  sum  of  one  thou- 
sand dollars   payable  on  demand,   and  the  other  for  the 
sum  of  five  thousand  dollars  payable  February  12,  1885 ; 
that   thereafter  the  said  Esperanza  Company  became  in- 
debted to  its  yariouB  stockholders,   and   a  pretended   as- 
i^gnment  was   made  of   all   its   property   to   its   '^acting 
managing  officer  and  agent,''  one  Blaisdell,  for  the  alleged 
purpose   of  paying  the   debts   of  such   corporation,   and 
the  said  Blaisdell  made  a  pretended  sale  of  such  prop- 
erty at  public  auction,  at  which  sale  ^'he  claims  to  have 
become    the   purchaser   of   the    tools,    machinery,    stamp- 
mills,  engines,  and  boilers   belonging   to   the   said   Espe- 
ranza Company,  all  of  the  value  of  seventy-five  thousand 
dollars,  at  a  purely  nominal  sum,  to  wit,  the  sum  of  fifty 
dollars'';  and  thereupon    said    Blaisdell,    ^'together    with 
the    principal    officers,    agents,    and    stockholders    of   the 
said  Esperanza  Company,  proceeded  to   organize   the   de- 
fendant," and  turned  over  to  it  all  of  the  said  property, 
for  the  purpose  of  cheating  and  defrauding  plaintiff  and 
other  creditors  of  the   Esperanza  Company;    and  in   this 
connection,  the  complaint  further  charges  ^Hhat  the  said 
the    Paymaster   Mining   Company,  defendant,  was  so  or- 
ganized by  the  said  Blaisdell,  the  ofiicers  and  agents  and 
stockholders    of   the    said    Esperanza  Company,  with  the 
view  of  taking  and  receiving  said  property  as  a  part  of 
said  plan  for  defrauding  the  creditors  of  the  Esperanza 
Company,  and    particularly    the  plaintiff,"  and  that  said 
defendant  never    paid    any    consideration    whatever     for 
said    property.     It    is    also  alleged    that    the    Esperanza 
Company  having  failed,  and  refused  "to  pay  the  just  de- 
mands of  this  plaintiff,"  he  instituted  a  suit  against    said 
company  in  one  of  the  superior  courts  of  this  state  "for 
ihe  collection  of  the  said  sum  of  six  thousand  dollars," 
and  interest,  and  a  writ  of  attachment  was  issued   therein 
and  the  property  before   referred   to   was   attached^  etc^i 
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and  judgment  was  duly  given  in  his  favor,  and  against 
said  Esperanza  Company,  for  the  sum  of  $7,784-74  and 
costs,  and  that  nothing  whatever  has  been  paid  on  said 
judgment  The  prayer  of  the  complaint  is,  "that  the 
pretended  sales  of  the  said  Blaisdell  to  the  defendant 
be  declared  void,"  and  "that  it  be  adjudged  ....  that 
the  said  defendant  holds  the  said  property  charged 
with  the  payment  of  the  plaintiff's  claim  of  $7,784.74, 
with  interest  and  costs,"  and  that  the  same  be  sold  to 
satisfy  the  same,  and  for  general  relief.  To  this  com- 
plaint the  defendant  interposed  a  demurrer,  upon  the 
general  ground  of  insufficiency  of  the  alleged  facts  to 
constitute  a  cause  of  action,  and  upon  the  further  ground 
that  there  is  a  defect  of  parties  defendant,  because  of 
the  failure  to  make  the  Esperanza  Company  and  Blais- 
dell  defendants.  The  demurrer  was  overruled.  Upon 
the  trial  findings  were  waived,  and  a  judgment  rendered 
in  favor  of  plaintiff  in  accordance  with  the  prayer  of 
the  complaint.    The  defendant  appeals. 

It  is  argued  by  the  appellant  here  that  the  court  erred 
in  its  ruling  upon  the  demurrer  to  the  complaint;  and 
also  that  certain  implied  findings  are  not  justified  by  the 
evidence. 

1.  The  demurrer  to  the  complaint  was  properly  over- 
ruled. The  complaint  states  a  cause  of  action,  and  the 
Esperanza  Company  and  Blaisdell  were  not  necessary  par- 
ties to  the  action.  Upon  the  facts  alleged  in  the  complaint, 
neither  of  them  has  any  interest,  either  legal  or  equitable, 
in  the  property,  and  neither  could  be  prejudiced  by  the 
judgment  which  the  plaintiff  seeks  to  obtain;  and  the 
omission  to  make  them  defendants  did  not  in  any  man- 
ner preclude  the  defendant  from  interposing  any  defense 
which  it  may  have  had  to  the  matters  alleged  in  the  com- 
plaint, and  therefore  it  cannot  complain  that  they  were 
not  made  parties  defendant.  (Fry  v.  Moyer,  54  N.  Y.  130 ; 
Potter  V.  Phillips,  44  Iowa,  353 ;  Coffey  V.Norwood,  81  Ala. 
512.) 

In  Potter  v.  Phillips,  44  Iowa,  853,  the  court,  in  answer 
to   the   objection    that   the    fraudulent   grantor   was   not 
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made  a  party  defendant  in  an  action  to  subject  to  the 
lien  of  plaintiff's  judgment  the  property  alleged  to  have 
been  fraudulently  conveyed,  say:  "Whilst  a  proper  party, 
we  do  not  see  wherein  he  can  be  regarded  as  a  necessary 
party.  Whether  the  conveyances  were  fraudulent  or  in 
good  faith,  the  property  has  irrevocably  passed  beyond 
his  control.  In  no  way  can  he  be  prejudiced,  in  a  legal 
sense,  by  a  determination  which  subjects  the  property  to 
the  payment  of  his  debts.'' 

And  in  Coffey  v.  Norwood,  81  Ala.  512,  the  supreme 
oourt  of  Alabama  reach  the  same  conclusion,  saying: 
"Neither  the  debtor  if  living,  nor  if  he  be  dead  his  per- 
sonal representatives,  can  enjoy  any  of  the  fruits  of  a 
successful  prosecution  of  the  suit  to  set  aside  the  fraud- 
ulent conveyance;  for  after  the  complaining  creditor's 
demand  is  satisfied,  the  remainder  of  the  fund  goes  to 
the  fraudulent  grantee.  The  debtor,  therefore,  has  no 
interest,  legal  or  beneficial,  either  in  the  property  sought 
to  be  subjected  or  in  the  litigation  having  reference  to 
it,  except  remotely  or  indirectly.  Nor  can  the  grantee 
be  prejudiced  in  any  manner  by  omitting  to  join  the 
grantor,  or  his  personal  representative,  as  he  can  make 
any  defense  to  the  complaint's  demands  which  the 
grantor  or  personal  representative  could  do  if  he  were  a 
party  to  the  suit" 

2.  The  appellant  contends  that  the  evidence  does  not 
justify  the  implied  finding  of  the  court,  that  in  the 
action  of  the  plaintiff  against  the  Esperanza  Company 
mentioned  in  the  complaint,  an  attachment  was  levied 
upon  the  property  sought  to  be  reached  by  this  action, 
and  that  the  evidence  is  also  insufficient  to  justify  the 
further  implied  finding  that  in  the  action  referred  to  a 
judgment  was  rendered  in  favor  of  this  plaintiff,  and 
against  the  Esperanza  Company,  for  the  sum  of  $7,784.74. 

It  is  claimed  by  respondent  that  inasmuch  as  findings 
were  waived,  end  none  are  to  be  found  in  the  record, 
there  are  no  findings  to  which  exception  can  be  taken, 
and  nothing  to  which  appellant's  specifications  of  inaufii- 
eiency  of  evidence  can  relates.     We  do  not  think  this  is  a 
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oonect  view  of  the  law  upon  this  point  There  are  no 
express  findings  in  the  record,  but  it  is  the  presumption 
of  law  that  the  court  found  all  the  matters  of  fact  in  issue, 
and  necessary  to  support  its  judgment  in  favor  of  the 
successful  parly.  Such  findings  are  implied,  and  if  the 
evidence  is  insufficient  to  justify  the  court  in  finding 
any  material  or  necessary  fact,  such  implied  finding  of 
fact  may  be  excepted  to  in  the  same  manner  and  with 
the  same  effect  as  if  it  were  an  express  finding.  The 
action  of  the  appellant  in  thus  excepting  to  the  implied 
findings  was  proper. 

3.  The  Esperanza  Company  is  a  foreign  corporation, 
and  had  no  TrmTiagiTig  agent  or  other  officer  in  this  state 
upon  whom  service  of  summons  was  or  might  have  been 
made  in  the  action  which  plaintiff  brought  against  it  to 
recover  the  amount  due  upon  the  notes  referred  to  in 
the  complaint  This  being  so,  the  only  valid  judgment 
which  could  have  been  rendered  in  that  action  was  one 
in  the  nature  of  a  judgment  in  rem,  against  such  prop- 
erty as  may  have  been  seized  under  the  writ  of  attach- 
ment therein.  (Anderson  v,  Ooff,  72  CaL  65;  1  Am. 
St  Eep.  34;  Pennayer  v.  Neif,  95  U.  S.  714;  Cooper  v. 
Reynolds,  10  WalL  308.)  The  judgment  rendered  in 
that  action  was  a  general  one,  for  the  recovery  of  money 
only,  and  made  no  reference  to  the  fact  that  any  prop- 
erty had  been  attached  therein;  but  it  was  not  for  this 
reason  void,  if,  in  fact,  such  attachment  was  made.  In 
such  case  the  judgment  would  be  held  to  have  the  effect 
of  perpetuating  the  attachment  lien,  and  would  be  re- 
garded as  ^'bo  far  in  the  nature  of  a  proceeding  in  rem 
as  to  uphold  a  sale  of  the  attached  property,  and  consid- 
ered for  that  purpose  and  to  that  extent  is  not  void.'* 
(Anderson  v.  Ooff,  72  CaL  66 ;  1  Am.  St  Eep.  34;  Cooper 
V.  Reynolds,  10  WalL  308.)  It  follows  necessarily,  from 
this  view  of  the  law,  that  in  considering  whether  the 
court  below  was  justified  in  finding  that  plaintiff  recov- 
ered against  the  Esperanza  Company  the  judgment  al- 
leged in  the  complaint,  it  must  be  first  determined 
whether  the  evidence   is   sufficient  to   sostain   its   other 
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implied  finding  Aat  the  property  in  oontroversy  here 
was  attached  in  that  action.  If  snch  property  was  not 
attached^  then,  under  the  law  as  above  stated,  the  court 
was  without  jurisdiction  to  pronounce  any  judgment  in 
that  action  which  can  be  enforced  against  such  property. 
It  is  shown  that  the  writ  of  attachment  was  issued  in  the 
action  referred  to,  and  it  further  appears,  from  the  re- 
turn of  the  officer  in  whose  hands  it  was  placed  for  ser- 
vice, that  he  attached  all  property  "in  the  possession  and 
under  the  control  of  the  Paymaster  Mining  Company, 
by  delivering  to  and  leaving  with  Cyrus  Wheeler,  the 
acting  managing  agent  of  said  Paymaster  Mining  Com- 
pany, personally/'  a  copy  of  said  attachment,  etc 

This  return  is  not  conclusive  in  this  action.  The  Pay- 
master Mining  Company  was  in  possession  of  the  prop- 
erty involved  in  this  action,  and  aaauming  that  it  was  not 
capable  of  being  taken  into  manual  possession,  then,  un- 
der subdivision  5  of  section  542  of  the  Code  of  Civil  Pro- 
cedure, in  order  to  effect  its  attachment,  is  was  necessary 
to  serve  a  copy  of  the  writ  of  attachment,  and  a  notice  that 
the  property  was  attached  in  pursuance  thereof,  upon  the 
president,  or  other  head  of  that  corporation,  or  its  secre- 
tary cashier,  or  other  managing  agent  thereol  (Kermedy 
V.  Hibemia  8.  &  L,  8oc.j  38  CaL  151.)  It  is  not  claimed 
that  Wheeler,  upon  whom  the  writ  of  attachment  was 
served  in  plaintiff's  action  against  the  Esperanza  Com- 
pany, was  the  president  or  secretary  of  the  Paymaster 
Mining  Company,  and  the  evidence  does  not  show  that 
he  was  a  managing  agent  thereof.  On  the  contrary,  it 
appears  that  he  was  only  employed  by  that  corporation 
in  the  capacity  of  a  clerk  in  a  store  belonging  to  it,  and 
although  he  had  the  custody  of  money  belonging  to  the 
corporation,  and  it  was  a  part  of  his  duty  to  keep  the  ac- 
counts of  the  men  employed  in  the  mine  from  data  fur- 
nished him  by  the  superintendent,  and  to  pay  them, 
this  did  not  constitute  him  the  "cashier''  of  the  corpo- 
ration, as  that  word  is  employed  in  section  542  of  the 
Code  of  Civil  Procedure,  or  a  managing  agent  of  such 
corporation.     The  word  "cashier"  in  that  section  refers 
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to  an  executive  officer  of  a  oorporationy — as  the  cashier 
of  a  bank, — and  not  to  a  simple  employee,  who  is  not  a 
managing  agent  of  the  corporation. 

Upon  the  evidence,  we  think  it  must  be  held  that  in 
the  action  referred  to  there  never  was  any  valid  attach- 
ment of  the  property  of  the  Esperanza  Company,  and 
as  it  was  not  personally  served  with  summons  in  this 
state,  the  judgment  alleged  in  this  complaint  to  have 
been  recovered  by  plaintiff  against  that  corporation  was 
void.  The  implied  finding  of  the  court,  therefore,  that 
such  judgment  is  valid  and  is  a  lien  upon  the  property 
in  controversy,  is  not  sustained  by  the  evidence. 

4.  The  remaining  question  to  be  considered  is,  whether, 
in  view  of  the  other  allegations  of  the  complaint,  and 
found  by  the  court  to  be  true,  the  plaintiff  is  entitled  to 
the  relief  which  he  asks,  notwithstanding  his  failure  to 
obtain  a  valid  judgment  against  the  Esperanza  Company 
for  the  amount  of  the  claim  which  he  holds  against  that 
corporation.  The  general  rule  (to  which,  however,  there 
are  some  exceptions)  is,  that  a  creditor  must  first  have 
recovered  judgment  against  his  debtor,  and  execution 
thereon  be  returned  unsatisfied,  before  he  is  entitled  to 
resort  to  an  equitable  action  to  reach  property  fraudu- 
lently transferred  by  his  debtor.  (3  Pomeroy's  Eq.  Jur., 
sec  1415;  Bump  on  Fraudulent  Conveyances,  p.  522.) 
And  this  general  rule  is  embodied  in  section  3441  of  the 
Civil  Code,  which  declares:  "A  creditor  can  avoid  the  act 
or  obligation  of  his  debtor  for  fraud  only  when  the  fraud 
obstructs  the  enforcement  by  legal  process  of  his  rights  to 
take  the  property  affected  by  the  transfer  or  obligation." 

It  is  claimed  by  the  appellant  that  the  present  case 
falls  within  this  rule,  and  that  as  plaintiff  has  never  re- 
covered a  valid  judgment  against  the  Esperanza  Com- 
pany, the  foundation  of  his  right  to  maintain  this  action 
is  gone.     But  we  are  unable  to  agree  to  this  proposition. 

As  already  stated,  the  complaint  charges  that  the  Es- 
peranza Company  is  wholly  insolvent,  and  that  defend- 
ant is  now  in  possession  of  all  of  its  property,  without 
having  paid  any  consideration  therefor,  daiming^  own 
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the  same  by  virtue  of  the  fraudulent  transfers  before 
mentioned,  and  that  the  defendant  was  organized  bj  the 
officers  and  stockholders  of  the  Esperanza  Company  for 
the  purpose  of  taking  and  holding  its  property,  and  as 
part  of  a  scheme  to  defraud  and  cheat  the  plaintiff  and 
other  stockholders  of  the  Esperanza  Company.  These 
facts  are  all  clearly  alleged,  and  we  think,  as  against  a 
general  demurrer  and  after  judgment,  the  complaint 
may  also  be  regarded  as  sufficiently  averring  that  the 
notes  executed  to  plaintiff  by  the  Esperanza  Com- 
pany, as  evidence  of  its  indebtedness  to  him,  are  still 
unpaid.  These  are  all  material  allegations,  and  upon 
his  record,  express  findings  having  been  waived,  it 
must  be  presumed  that  they  were  all  found  to  be  true 
by  the  court  below. 

We  think,  upon  this  state  of  facts,  a  court  of  equity 
will  regard  the  defendant  as  a  mere  continuation  of  the 
former  corporation  under  a  different  name,  and  will  hold 
it  liable  for  the  indebtedness  of  the  Esperanza  Company, 
at  least  to  the  extent  of  the  value  of  the  property  which 
it  received  from  it  without  consideration,  and  under  the 
circumstances  stated.  Nominally,  the  two  corporations 
may  be  different,  but  as  viewed  in  equity,  they  are  the 
same,  and  the  plaintiff  is  not  prevented  from  asserting 
such  identity  in  fact.  This  was  so,  substantially,  held  in 
the  case  of  Hibemia  Insurance  Company  v.  Transportation 
Companyj  13  Fed.  Kep.  516.  In  that  case,  upon  a  state 
of  facts  similar  to  that  disclosed  by  this  record,  McCrary, 
circuit  judge,  after  referring  to  the  fact  that  it  was  doubt- 
ful whether  any  service  of  process  could  be  made  upon 
the  old  company  so  as  to  secure  a  judgment  at  law 
against  it,  proceeded  to  say:  "A  distinction  with  respect 
to  transactions  of  this  character  exists  between  a  corpo- 
ration and  a  natural  person.  A  natural  person  may  sell 
all  his  property  for  a  fair  consideration,  if  the  transac- 
tion is  bona  fide,  and  the  buyer  will  not  be  required  to 
take  care  that  the  seller  provides  for  and  pays  all  his 
debts.  A  corporation,  unlike  a  natural  person,  by  dis- 
posing of  all  its  property,  may  not  only  deprive  itself  of 
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the  xneaiis  of  paying  its  debtSi  but  may  deprive  itself  of 
corporate  existence,  and  place  itself  beyond  the  reach 
of  process  of  law.  At  all  events,  equity  cannot  permit 
the  owners  of  one  corporation  to  organize  another,  and 
transfer  from  the  former  to  the  latter  all  the  corporate 
property,  without  paying  all  the  corporate  debts.*' 

Treat,  district  judge,  in  a  concurring  opinion  in  that 
case,  said:  "A  mere  change  of  name  cannot  avoid  obli- 
gations. The  new  corporation  took  all  the  property  of 
the  old,  went  forward  with  its  business,  had  the  same 
stockholders,  except  a  few  formal  ones, — ^was,  in  short,  the 
old  corporation, — and  now  seeks  to  escape  the  obligations 
of  the  old,  rescuing  the  property  of  the  latter  from  the 
demands  the  former  was  bound  to  meet  Can  this  be 
sot  The  old  corporation  and  its  property  were  liable  to 
the  demands  of  the  plaintiff.  The  new  corporation  must 
respond  to  the  extent  of  the  property  acquired,  and  pos- 
sibly to  the  full  extent, — that  is,  if  property  sufficient 
therefor  is  in  its  possession.  This  is  a  proceeding  in 
equity,  wherein  mere  colorable  pretenses  are  to  be  dis- 
r^arded.  Shiftings  of  corporate  names  cannot  defeat 
positive  rights,  any  more  than  the  change  of  the  name 
of  a  natural  person  can  absolve  him  from  his  personal 
obligations.'' 

The  principle  of  this  decision,  which  we  regard  as 
eminently  just,  was  also  approved  by  the  supreme  court 
of  Pennsylvania  in  Montgomery  Web  Co.  v.  DieneU,  133 
Pa.  St  685. 

It  follows,  from  these  views,  that  plaintiff  is  entitled  to 
satisfy  the  demand  against  the  Esperanza  Company  out 
of  its  property  now  held  by  the  defendant,  and  that,  too, 
without  first  recovering  a  nominal  judgment  against  the 
Esperanza  Company. 

The  complaint  does  not  allege  the  rate  of  interest  the 
notes  there  referred  to  bear,  but  the  court  recites  in  its 
judgment  that  such  rate  is  eight  per  cent  per  annum. 
But  the  judgment  does  not  declare  that  the  amount 
unpaid  on  such  notes  is  a  lien  upon  the  property  in  con- 
troversy, but  that  the  judgment  referred  to  in  the  ooql* 
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plaint  oonsdtates  sndi  a  lien,  and  directs  a  sale  of  the 
propert7  ^  satififj  the  same.  The  amount  of  this  judg- 
menty  including^  as  it  does,  costs  of  the  former  action 
and  interest  upon  the  interest  which  had  accrued  upon 
said  notes  at  the  date  of  its  rendition,  exceeds  the  amount 
of  the  principal  and  interest  of  said  notes,  and  is  there- 
fore erroneous.  The  court  should  ascertain  the  amount 
due  upon  the  notes,  and  direct  a  sale  of  so  much  of  the 
property  in  controversy  as  may  he  necessary  to  pay  the 
same,  and  costs  of  the  action  and  of  making  the  sale. 

Judgment  and  order  reversed,  with  directions  to  the 
superior  court  to  find  the  amount  due  the  plaintiff  from 
the  Esperanza  Company  upon  the  notes  referred  to  in 
the  complaint,  and  thereupon  to  render  judgment  in 
accordance  with  this  opinion. 

KoFasland^  J.,  and  Shabfstxiv^  J.,  eonenrred. 

Hearing  in  Bank  denied. 


CNtt.  14688.    Department  One.  —  Angoit  %  IStt.] 

AMOS  E.  JEFFERSON  bt  ai.,  Appbujubtts,  i;.  R  E. 
HEWITT  BT  AL.,  Rbspondbkts. 

C0BP<mATl0N8  —  BUBSCBIPTIOK  TO  STOCK — STATamilTS  COKCaBHXlfO  FUTUBB 

Brara  —  Mattbbs  or  Opinion.  —  Statements  eoneerninf  the  heppen- 
Ing  of  ft  fatcre  erent,  being  neeeeeftrily  mfttten  of  oi^lnlon  merely,  eftn- 
not  be  relied  opon  to  ftTold  sabecrlptlone  obtained  hj  en  ftfent  ef  a 
corporation  for  shares  of  Its  capital  stock. 

Id.  —  SUBSCBIFTION  POB  BilLBOAD  SHAXIS  —  INCOBBBCT  STAniOWTB  AS  TO 

Tivs  ov  CoKPLvnoN  OF  BOAD  —  DNTSNai  TO  NoTB.  —  Statements  made 
by  an  agent  obtaining  sabscrlptlons  for  sbares  In  a  railroad  company,  to 
tbe  effect  that  the  railroad  would  be  completed  within  a  certain  time  and 
would  be  ballt  npon  a  certain  roate,  do  not  render  a  sobacrlption  made 
opon  the  faith  of  them  voidable,  or  constitute  a  defense  to  a  note  gireo 
fbr  snch  snbscrlptlon.  although  the  road  be  not  buUt  upon  the  route  or 
within  the  time  Indicated. 
lo.  —  CONDITIONAL  SUBSCRIPTION.  —  In  ordcr  that  delay  In  completion  ef  the 
load  may  be  available  as  a  defense  to  a  promissory  note  given  upon  a 
snbscrlptton  for  shares,  the  time  of  completion  must  me  «howB  to  have 
been  a  condition  agreed  npon  by  the  parties  as  a  tsm  of  the  suhaerlpdoa. 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
Orange  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  C.  Hamilton,  and  Houghton,  Silent  &  CampbeU,  for 

Appellants. 

Ray  Billingsley,  and  James  O.  Scarborough,  for  Eo- 
spondents. 

Patbeson,  J. — On  July  14,  1888,  the  defendants  exe- 
cuted and  delivered  to  the  Santa  Ana  Fair  View  and  Pa- 
cific Railroad  Company  their  non-negotiable  note  for  the 
sum  of  five  thousand  dollars,  payable  four  months  after 
date,  which  was  assigned  to  the  Fair  View  Development 
Company,  and  by  the  last-named  company  assigned  to 
these  appellants. 

The  court  foxmd  that  the  note  was  given  for  fifty 
shares  of  the  capital  stock  of  the  company  first  above 
named,  but  that  it  was  made  and  delivered  "upon  the 
sole  consideration  and  inducement  of  the  promise  and 
assurance  of  said  company  that  it  would  complete  its 
railroad  from  Fair  View  to  the  Pacific  Ocean  before 
the  maturity  of  said  promise  in  writing,  to  wit,  within 
sixty  or  ninety  days  from  said  date;  that  the  said  com- 
pany failed  to  complete  its  railroads,  or  any  part  thereof, 
....  within  the  said  time,  ....  and  that  no  part  of 
said  railroad  between  said  last-named  points  has  at  any 
time  been  conmienced  and  constructed  or  completed; 
that  by  reason  of  such  failure,  the  consideration  of  de- 
fendants' agreement  to  take  said  stock,  and  of  their 
promise  in  writing  set  out  in  the  complaint,  has  wholly 
failed";  but  that  the  note  "was  not  delivered  upon  the 
express  condition  that  the  railroad  ....  would  be  com- 
pleted ....  within  sixty  or  ninety  days  from  its  date, 
nor  upon  condition  that  if  said  road  was  not  so  com- 
pleted defendants  would  not  have  to  pay  said  instru- 
ment, or  any  part  thereof."  The  court  further  found  that 
the  defendants  notified  the  company  of  their  failure  to 
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oomplete  the  road  within  the  time  specified,  demanded 
the  return  of  their  note,  and  afterwards,  on  answering 
herein,  brought  the  certificate  of  stock  into  court,  and 
deposited  it  with  the  clerk  for  the  plaintiffs. 

The  defendant  R.  E.  Hewitt  testified  that  on  July, 
10,  1888,  Dr.  Bailey  stated  to  him  that  he  was  a  stock- 
holder, secretary,  and  director  in  the  railroad  company, 
and  that  there  was  a  limited  amount  of  the  capital  stock 
not  sold,  '%ss  than  fifteen  thousand  dollars  of  the  origi- 
nal sixty-thousand-doUar  issue,  and  that  he  was  au- 
thorized to  dispose  of  part  of  this  to  his  friends'' ;  that 
the  company  was  going  to  increase  the  stock  to  two 
hundred  thousand  or  three  hundred  thousand  dollars, 
and  place  it  on  the  market  at  once;  "that  the  railroad 
was  going  right  on  from  Fair  View  to  the  beach  within 
sixty  or  ninety  days  at  the  farthest,  and  that  he  would 
take  the  stock  if  he  could;  that  he  held  now  a  large 
amount  of  stock  in  the  company*';  that  on  the  13th  the 
doctor  came  to  his  house  and  said  that  "the  engine  and 
rolling  stock  of  the  company  was  paid  for,  but  that  the 
road  was  not  doing  much  now,  more  than  paying  ex- 
penses, but  that  it  would  be  on  a  good,  paying  basis  as 
soon  as  it  was  extended  to  the  beach,  and  that  every- 
thing was  ready  to  do  this";  that  on  the  14r.h  the  doctor 
said  he  could  rely  implicitly  upon  his  statements  as  a 
friend;  that  he  would  not  make  them  unless  they  were 
true;  and  from  his  position  in  the  company,  he  knew 
that  if  defendants  did  not  take  the  stock  they  would  re- 
gret it;  that  the  doctor  insisted  upon  his  taking  fifty 
shares  or  more;  that  witness  said  to  him  he  did  not  have 
the  faith  in  this  enterprise  that  the  doctor  had,  and  un- 
less the  road  was  completed  to  the  beach  he  would  not 
have  the  stock  as  a  gift. 

The  findings  of  the  court  show  that  the  statements  of 
Dr.  Bailey,  testified  to  by  the  defendant,  were  made  with- 
out any  fraudulent  purpose;  that  the  defendants  were 
prevented  from  making  any  investigation  by  reason  of 
the  statement  of  the  doctor  that  he  was  the  secretary  and 

director  of  the  company,  and  owned  a  large  amount  of  , 
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Btock  therein,  and  from  his  position  in  the  company  he 
knew  his  statements  were  true,  and  that  defendants  oould 
rely  upon  them;  that  the  defendants  believed  the  state- 
ments made  by  Bailey,  and,  relying  upon  them,  were  in- 
duced to  make  the  note  and  agree  to  take  fifty  shares  of 
the  capital  stock  of  the  company. 

We  do  not  think  that  the  facts  shown  by  the  record 
and  found  by  the  court  constitute  any  defense  to  the  ac- 
tion. The  rule  is  well  settled  that  statements  concerning 
the  happening  of  a  future  event  cannot  be  relied  upon 
to  avoid  subscriptions  obtained  by  an  agent  of  a  cor- 
poration. Belating  as  they  do  to  the  probability  or 
improbability  of  the  happening  of  a  future  event,  they 
must  necessarily  be  matters  of  opinion  merely.  Mora- 
wetz  states  the  proposition  thus:  ''A  statement  made  by 
an  agent  obtaining  subscriptions  for  shares  in  a  railroad 
company,  to  the  effect  that  the  proposed  road  would  be 
built  upon  a  certain  route  or  within  a  certain  period  of 
time,  would  not  render  a  subscription  made  upon  the 
faith  of  it  voidable,  though  the  statement  be  made  with 
the  intention  to  deceive,  and  the  road  be  not  built  upon 
the  route  or  within  the  time  indicated."  (1  Morawetz 
on  Private  Corporations,  sec.  98.)  And  a  large  number 
of  cases  are  cited  in  support  of  the  text  (See  also 
Thompson  on  Stock,  sec.  121.)  It  is  unnecessary  for  us 
to  indorse  the  rule  thus  stated  to  its  full  extent,  because, 
as  we  have  seen,  the  court  expressly  found  that  the  repre- 
sentations of  Dr.  Bailey  were  not  fraudulent 

The  construction  of  the  road  to  the  ocean  was  no  part 
of  the  consideration  of  the  note;  the  findings  negative 
the  averment  of  the  answer  that  the  note  was  given 
"upon  the  express  condition"  that  the  railroad  should 
be  completed  within  ninety  days.  The  matters  relied 
upon,  to  be  available  as  a  defense,  must  be  shown  to  have 
been  a  condition  agreed  upon  by  the  parties.  There  is 
nothing  in  the  cases  cited  by  respondent  inconsistent 
with  the  views  we  have  expressed. 

The  fair  import  of  the  testimony  is,  that  the  represen- 
tations referred  to  were  the  mere  confident  expresnan  of 
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opinion  of  one  member  of  the  board  of  directors  that  the 
road  wotdd  be  completed  within  ninety  daja,  and  that 
the  defendants,  placing  confidence  in  that  opinion,  exe- 
cuted the  note  in  suit 

The  judgment  and  order  are  reversed,  and  the  cause 
is  remanded  for  a  new  triaL 

.  HuuuBON^  J.y  and  Oabouttx^  J.,  concurred. 

Hearing  in  Bank  denied. 


CMo.  14782.    Department  Ood.  —  Aogast  •,  1802.] 

IT.  D.  SWITZER,  Appellant,  v.  A.  F.  BAKER,  R»- 

SPONDBNT. 

QUABAXTT  —  AB«umAHCB  VT  LB880B  TO  Bmplotbb  ov  Lbssis.  —  A  letter 
from  tbe  leseor  of  Und  to  ft  party  contemplfttlng  the  rendition  of  serTlcei 
to  the  leeeee,  telling  him  to  rest  ueared  that  he  would  get  hie  pay  for 
aU  work  done,  written  In  response  to  an  Inquiry  from  the  party  contem- 
plating the  serrlces  as  to  whether  he  would  be  paid  for  his  work,  does 
not  amount  to  a  guaranty. 

fix  —  AOBBnMnrr  to  Pat  Dbbt  of  Amothsb  —  Ambiguous  Languaob. — 
An  agreement  to  pay  the  debt  of  another  cannot  be  Inferred  from  doubt- 
fnl  langoage,  which  although  It  might  be  capable  of  being  construed  as 
a  guaranty,  does  not  exclude  an  inference  equally  reasonable  that  It  was 
only  Intended  to  express  oonddence  in  the  financial  ability  and  Integrity 
of  the  debtor. 

Aj^pbal  from  a  judgment  of  the  Superior  Oourt  of 
Tulare  County. 

The  facte  are  stated  in  the  opinion. 

N.  0.  Bradley,  for  Appellant. 

The  letter  written  by  the  defendant  amounted  to  a 
guaranty.  {Morse  v.  Holt,  10  Gratt  284;  Birdaall  y. 
Heaeoek,  82  Ohio  St.  177;  80  Am.  Rep.  672.) 

George  B.  Oraham,  for  Eespondent 

The  letter  did  not  constitute  a  contract  of  guaranty. 
(Civ.  Code,  sec  2787.) 
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Temple,  C.  —  This  appeal  is  from  a  judgment  upon 
demurrer,  plaintiff  declining  to  amend. 

Th€  action  is  to  recover  value  of  service  for  harvest- 
ing a  crop  of  grain;  and  it  is  averred  that  defendant 
owned  the  land  upon  which  the  grain  was  raised,  and  had 
leased  it  to  one  Traver,  who  cultivated  and  put  in  the 
grain;   that  defendant  owned  an  interest  in  the  crop. 

The  complaint  then  proceeds  as  follows:  ^^That  on 
or  about  the  ninth  day  of  June,  1889,  said  A,  Traver 
spoke  to  this  plaintiff  about  heading  said  crop  of  grain, 
and  plaintiff,  being  unacquainted  with  said  Traver,  and 
not  knowing  anything  about  his  financial  standing,  wrote 
to  said  defendant,  in  effect,  that  said  Traver  desired  this 
plaintiff  to  head  said  crop  of  grain,  and  inquiring  of  de- 
fendant as  to  whether  he,  plantiff,  would  be  paid  for  his 
work  if  he  cut  said  grain,  and  thereupon,  in  due  course 
of  mail,  plaintiff  received  an  answer  from  defendant^  of 
which  the  following  is  a  true  copy: — 

"  Teesno,  Cal.,  June  17,  1889. 
"  TdjB.  Dan  Switzee  :    Your  letter  received  to-day.    You 
may  rest  assured  that  you  will  get  your  pay  for  all  work 
done.  Yours  truly,  A.  F.  Bakes.'  *' 

It  is  also  charged  that  the  labor  was  reasonably  worth 
the  sum  of  $900,  $250  of  which  was  paid  by  defendant, 
leaving  still  unpaid  $650;  that  Traver  was  at  the  time, 
and  ever  since  has  been,  wholly  insolvent 

The  demurrer  is  general,  on  the  groxmd  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  plaintiff  must  base  his  claim  solely  upon  the 
proposition  that  Baker's  letter  in  reply  to  his  inquiries 
amounted  to  a  guaranty.  Whether  it  does  or  not  must 
depend  ujwn  the  contents  of  the  letter  to  which  it  was  a 
response.  The  letter  is  not  given  even  in  substance,  but 
in  effect  is  said  to  be  that,  uncertain  of  Traver's  finan- 
cial standing,  he  wrote,  informing  defendant  that  Traver 
desired  him  to  cut  the  grain,  and  inquiring  as  to  "whether 
he,  plaintiff,  would  be  paid  for  his  work  if  he  cut  said 
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grain."  The  reply  wa8  simply  a  very  positive  assurance 
that  he  would  get  his  pay. 

The  suit  assumes  a  contract  on  the  part  of  defend- 
ant to  pay, — ^to  become  responsible  for  Traver's  liabil- 
ity. There  is  here,  however,  only  an  assurance  that  if 
he  worked  for  Traver  he  would  get  his  pay;  and  this,  in 
response  to  inquiries  in  regard  to  Traver^s  financial  stand- 
ing. Any  one  who  has  full  confidence  in  the  financial 
ability  and  the  integrity  of  Traver  would  have  answered 
in  the  same  way. 

Even  if  the  language  used  be  capable  of  a  different 
construction,  still  it  does  not  exclude  the  inference  above 
drawn,  which  is  at  least  equally  reasonable.  We  cannot 
infer  an  agreement  to  pay  the  debt  of  another  from  such 
doubtful  language.  It  was  incumbent  upon  the  pleader 
to  make  out  his  case  affirmatively,  and  we  must  assume 
that  he  has  stated  the  facts  as  favorably  as  possible. 

We  advise  an  affirmance  of  the  judgment 

Belohee,  C,  and  Vanclief,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  th« 
judgment  is  affirmed. 

Patebson,  J.,  Haebison,  J.,  Gabouttb,  J, 


[No.   14448.     Department  Two.  —  August  6,   1892.] 

JEROME    CHURCHILL,    Appellant,    v.    H,    BAIT- 
MANN  ET  AL.,  Respondents. 

DZYBBSION  OF  WA1*EB PAETICIPATION  OF  PLAINTIFF  AS  VliNANT  IN  COM- 
MON—  Plbaoing  —  Dbnial  of  Injoby  —  ESTOPPSL.  —  In  an  action  to 
recover  damages  for  alleged  diversion  of  water  by  mmins  of  a  dam 
constructed  by  the  defendants,  it  may  be  shown  as  a  defense.,  under  the 
denial  of  Injury  to  the  plaintiff,  that  the  plaintiff  participated  with  the 
defendants  in  the  maintenance  of  the  dam  and  diversion  of  thA  water,  as  a 
tenant  in  common  with  the  defendants ;  and  It  is  not  necessary  specially 
to  plead  such  fact  as  an  estoppel.    (By  Sbarpstein,  J.,  and  McFarland,  J.) 

*J4.  —  Consent  to  Injury.  —  One  who  consents  to  an  act  which  occasions 
him  loss  Is  not  wronged  by  it. 

PLBADiMO  —  Answeb  —  NEW  Mattkb.  —  Any  matter  which   doea  not  dla- 
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charge  or  ftvoid  ft  cftUM  of  ftctlon  tlieretof6r«  trtiUng,  bat  fhe  porpoM 
of  which  1ft  to  fthow  thftt  the  ftltasftd  cftufto  of  ftotlOB  iMnr  did  ftslflt.  aaA 
thftt  mftterlftl  ftllegatlons  of  the  complftlnt  ftie  not  tmab  l0  not  new  mftt 
ter  ftuch  ftft  1ft  required  to  be  ■pedally  pleaded. 
Id.  —  Dbnzal  bt  AnriBMATZYft  AliiBGatzoii'i  —  FiifDxira.  •— An  lasoe  may  be 
taken  upon  ft  mftterial  allegation  of  the  complaint  bj  an  afflrmatiTe 
allegation  In  the  answer  Inconsistent  with  It ;  and  a  finding  of  afltrmatiTe 
facts  which  are  inconsistent  with  an  aTcrment  which  the  answer  denleft 
is  a  suflBcient  finding  that  the  aTerment  1ft  not  tmftw 

Appeal  from  a  judgment  of  the  Superior  Oooxt  of 

Modoc  County, 

The  facts  are  stated  in  the  opinion. 

Spencer  &  Raker,  and  (7.  A.  Baker,  for  Appellant 

J.  D.  Goodwin,  D.  W.  Jenks,  and  Jenks  A  Olaflin,  for 

Respondents, 

Vakouef,  C.  —  This  action  was  oonmienoed  on  the 
first  day  of  April,  1889,  to  recover  eight  thousand  eight 
hundred  dollars  damages  from  the  defendants  —  seven 
in  number  —  for  the  alleged  diversion  of  water  from  a 
natural  stream  —  Pine  Creek  —  in  Modoc  Coimty,  dur- 
ing the  years  1887  and  1888,  to  the  injury  of  plaintiff's 
riparian  and  appropriated  water  rights  below  the  point 
of  diversion;  and  also  to  enjoin  such  diversion  pendente 
lite,  and  upon  the  hearing,  perpetually. 

Judgment  passed  for  defendants,  and  plaintiff  appeals 
from  the  judgment  on  the  roll  and  without  a  bill  of  ex- 
ceptions. 

The  court  found  that  in  the  early  part  of  spring  the 
stream  affords  8,000  inches  of  water  under  a  four-inch 
pressure,  but  in  the  dryest  part  of  the  year  only  1,000 
inches;  that  in  June,  1882,  the  defendants  and  one  J. 
Thad,  Jones  constructed  a  dam  across  the  creek  above 
plaintiff's  riparian  lands,  and  above  all  the  points  from 
which  plaintiff  diverted  water,  by  which  they  diverted 
from  the  creek  550  inches  of  water  into  a  ditch  con- 
structed by  them,  through  which  they  conducted  that 
amount  of  water  to  certain  lateral  ditches  connected 
therewith,  through  which  the  water  in  the  main  ditoh 
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was  distributed  among  the  owners  in  proportion  to  the 
quantity  of  land  to  be  irrigated  thereby,  viz.,  60  inches 
of  water  to  160  acres  of  land.  "None  of  the  land  irrigated 
by  this  water  was  riparian  to  the  stream.  J.  Thad. 
Jones  owned  160  acres  of  land,  and  was  entitled  to  use, 
and  did  use,  60  inches  of  water  from  the  main  ditch  to 
irrigate  his  land  until  October,  1885,  when  he  conveyed 
his  land  and  water  right  to  the  plaintiff;  '%at  after  said 
J,  Thad.  Jones  conveyed  said  land  to  the  plaintiff,  and 
particularly  during  the  years  1886  and  1887,  plaintiff 
participated  with  and  assisted  the  defendants  in  main- 
taining said  dam,  and  in  keeping  said  dam  and  ditch  in 
repair,  and  acted  in  connection  with  them  in  diverting 
said  amount  of  650  inches  of  water  from  said  stream 
by  means  thereof;  and  plaintiff,  during  the  irrigating 
seasons  of  said  years  1886  and  1887,  did  use  the  water  so 
diverted  from  Pine  Creek  by  means  of  said  dam  and 
ditch  for  irrigation  upon  said  land  (purchased  from 
Jones),  to  the  extent  and  amount  theretofore  claimed  and 
used  upon  said  land  by  his  grantor,  J.   Thad.  Jones." 

It  was  further  found  that  plaintiff  was  in  possession 
of  all  his  riparian  lands  prior  to  1882,  and  has  been 
ever  since;  and  that  he  had  full  notice  of  the  construc- 
tion of  said  dam,  and  of  the  diversion  of  660  inches  of 
water  by  the  defendants  and  their  grantors  in  Jxme, 
1882,  and  thence  until  October,  1885,  when  he  purchased 
the  interest  of  Jones,  and  during  all  that  time  had  no- 
tice that  defendants  diverted  the  water  under  a  claim  of 
right;  yet  it  does  not  appear  that  he  ever  objected  to  the 
construction  of  said  dam,  or  the  diversion  of  the  water, 
until  he  did  so  by  the  conmiencement  of  this  action. 

As  conclusions  of  law,  the  court  found,  among  other 
things,  that  plaintiff  is  a  tenant  in  common  with  the  de- 
fendants in  the  dam,  ditch,  and  water  right;  and  that, 
by  his  participation  and  assistance  in  maintaining  the 
dam  and  diverting  the  water,  he  is  estopped  from  main- 
taining this  action. 

Counsel  for  appellant  make  the  point  that  no  estoppel 
was  pleaded  by  defendants,  and  therefore  the  findings  of . 
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facts  from  which  the  conclusion  of  an  estoppel  is  drawn 
are  outside  of  the  issues. 

Conceding  that  there  was  no  issue  as  to  estoppel,  it 
does  not  necessarily  follow  that  the  findings  of  fact  from 
which  the  court  drew  the  conclusion  that  plaintiff  wa? 
estopped  were  not  within  other  material  issues;  nor  does 
it  follow  that  those  findings  do  not  warrant  the  general 
conclusion  of  law,  that  plaintiff  was  not  entitled  to  re- 
cover in  this  action.  The  facts  found  necessarily  imply 
that  from  and  after  October,  1885,  until  after  all  the 
alleged  injurious  acts  of  the  defendants  had  been  done, 
the  plaintiff  consented  to  those  acts;  and  consequently 
was  not  injured  thereby, — volenti  non  fit  injuria.  In 
commenting  upon  this  maxim,  Mr.  Broom  says:  ^'It  is 
a  gtsneral  rule  of  the  English  law  that  no  one  can  main- 
tain an  action  for  a  wrong  where  he  has  consented  to 
the  act  which  occasions  his  loss"  (Broom's  Legal  Max- 
ims, side  p.  265) ;  and  section  3515  of  our  Civil  Code  is 
to  the  same  effect, — "He  who  consents  to  an  act  is  not 
wronged  by  it" 

Says  Judge  Cooley:  "Consent  is  generally  a  full  and 
perfect  shield  when  that  is  complained  of  as  a  civil  in- 
jury which  was  consented  to.  A  man  cannot  complain 
of  a  nuisance  the  erection  of  which  he  concurred  in  or 
countenanced.  He  is  not  injured  by  a  negligence  which 
is  partly  chargeable  to  his  own  fault  A  man  may  not 
even   complain    of   the   adultery   of   his   wife   which   he 

connived  at  or  assented  to But  in  case  of  a  breach 

of  the  peace  it  is  different  The  state  is  wronged  by 
this,  and  forbids  it  on  public  grounds."  (Cooley  on 
Torts,  2d  ed.,  187;  Crowin  v.  Railroad  Co.,  18  N.  Y.  49; 
Lyon  V.  Tallmadge,  1  Johns.  Ch.  187.) 

It  is  alleged  in  the  complaint  that  defendants  forcibly 
and  wrongfully  diverted  all  the  water  from  the  creek 
during  certain  specified  months  in  the  years  of  1887  and 
1888,  to  the  damage  of  the  plaintiff  in  the  sum  of  eight 
tnousand  eight  hundred  dollars. 

The  defendants  denied  that  they  ever  diverted  more 
than  550   inches  of  watei,   and  on   this  issue  the   court 
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found  in  their  favor.  They  further  denied  that  by  the 
diversion  of  the  650  inches  the  plaintiff  was  injured  or 
damaged  at  all.  Upon  this  issue  they  were  entitled  to 
prove  the  facts  found,  viz.,  that  the  plaintiff  was  inter- 
ested with  them  in  the  dam  and  ditch,  and  for  his  own 
purposes  co-operated  with  and  assisted  them  in  repair- 
ing and  maintaining  the  same,  and  in  diverting  water 
from  the  creek,  since  he  thereby  necessarily  consented 
to  all  the  acts  complained  of.  This  was  not  such  new 
matter  as  is  required  to  be  specially  pleaded,  since 
neither  its  purpose  nor  effect  was  to  discharge  or  avoid 
a  cause  of  action  theretofore  existing,  but  to  prove  thtit 
the  alleged  cause  of  action  never  did  exist,  by  showing 
that  the  material  allegation  of  injury  and  damage  to 
plaintiff  was  not  true.  (Bliss  on  Code  Pleading,  sees.  35£ 
et  seq.,  and  authorities  cited.)  An  affirmative  finding 
of  facts  inconsistent  with  an  averment,  and  from  which 
it  necessarily  follows  that  the  averment  is  not  true,  is  a 
sufficient  finding  that  the  averment  is  not  true  (Co- 
veny  v.  Hale,  49  CaL  552 ;  Water  Co.  v.  Richardson,  72 
CaL  698;  Miller  v.  Luco,  80  Cal.  257) ;  and  it  is  well  set- 
tled that  an  affirmative  allegation  may  be  traversed  in 
pleading  by  an  affirmative  averment  inconsistent  with 
it  (Miller  v.  Brigham,  50  Cal.  615.)  In  the  case  at  bar, 
however,  the  averment  of  injury  to  plaintiff  was  specifi- 
cally denied,  and  the  facts  found,  being  whoUy  incon- 
sistent, with  the  averment,  are  equivalent  to  a  direct 
negative  thereof,  and  are  sufficient  to  support  the  judg- 
ment 

As  there  is  nothing  in  the  record  tending  to  show 
that  plaintiff  withdrew  his  consent  before  the  com- 
mencement of  this  action,  the  averment  in  the  com- 
plaint, that  defendants  threaten  and  intend  to  continue 
the  acts  complained  of,  should  not  be  construed  to  mean 
that  they  intend  so  to  continue  without  his  consent;  but 
only  that  they  intended  to  do  as  they  had  done  thereto- 
fore, as  foxmd  by  the  court.  Therefore,  conceding  that 
plaintiff  might  have  been  entitled  to  an  injunction,  on 
the  groimd  of  mere  threats,  without  any  actual  infringe- 
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ment  of  his  right  (as  to  which  I  express  no  opinion), 
there  is  no  averment  or  finding  that  defendants  have 
threatened  or  intend  to  divert  water  otherwise  than 
they  had  done,  viz.,  by  plaintiff's  assistance  and  consent 
The  finding  of  the  court  is,  ^^that  the  defendants  threaten 
and  intend  to  continue  to  divert  and  use  the  waters  of 
said  stream,  to  the  extent  and  in  the  manner  hereinbe- 
fore found."  And  it  is  thereinbefore  found,  only,  that 
the  diversions  complained  of  were  made  to  the  extent 
of  550  inches,  and  with  the  active  co-operation  and  as- 
sistance of  the  plaintiff,  and  partly  for  his  benefit  This 
finding,  therefore,  does  not  mean  that  the  defendants 
threatened  or  intended  to  divert  more  than  650  inches, 
nor  any  quantity,  without  plaintiff's  consent;  and  con- 
sequently does  not  show  a  threatened  injury. 

It  is  contended,  however,  that  the  finding  that  plain- 
tiff assisted  in  repairing  and  maintaining  the  dam  and 
ditch,  and  in  diverting  the  water,  etc,  is  inconsistent 
with  another  finding  (24th),  to  the  effect  that  "defend- 
ants and  their  associates"  erected  and  maintained  the 
dam  and  ditch,  and  diverted  their  several  portions  of 
water  upon  their  respective  tracts  of  land  ever  since  the 
month  of  June,  1882. 

But  viewed  in  connection  with  the  finding  that  J. 
Thad.  Jones  was  one  of  the  "associates"  of  defend- 
ants from  June,  1882,  until  October,  1885,  and  that  plain- 
tiff succeeded  Jones  as  an  associate  in  October,  1885,  the 
alleged  inconsistency  does  not  appear. 

If  the  foregoing  views  of  the  case  are  correct,  all  other 
points  urged  by  appellant  are  immaterial. 

As  to  what  may  be  the  rights  of  the  parties  indepen- 
dently of  plaintiff's  consent  to  the  acts  complained  of,  it 
is  not  necessary  nor  intended  to  express  or  intimate  an 
opinion. 

I  think  the  judgment  is  justified  by  the  finding  that 
the  acts  complained  of  were  done  with  plaintiff's  con- 
sent, and  that  it  should  be  affirmed  on  that  ground. 

Bblohbb,  C,  and  Haynes,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  is  affirmed. 

Shabpstbin,  J.,  MoFabulnd^  J. 

Db  Hayxv^  J.,  concurring. — ^I  concur  in  the  judg- 
ment The  finding  of  the  court  below  that  plaintiff 
participated  with  defendants  in  the  maintenance  of  the 
dam  and  diversion  of  the  water  of  which  he  complains  is 
a  defense  to  the  action.  I  do  not,  however,  concur  in  so 
much  of  the  foregoing  opinion  as  holds  that  evidence  tend- 
ing to  prove  such  defense  was  properly  admitted  under 
the  denial  that  plaintiff  sustained  damage  by  reason  of 
the  matters  alleged  in  his  complaint  I  think  that  such 
defense  should  have  been  specially  set  out  in  the  answer. 
But  this  appeal  is  upon  the  judgment  roll  without  any 
bill  of  exceptions,  and  upon  this  record  the  presump- 
tion is,  that  the  evidence  by  which  this  defense  was  et'- 
tablished  was  received  without  objection,  and  that  the 
case  was  tried  by  consent  of  the  parties,  as  if  such  de- 
fense had  been  specially  alleged.  This  being  so,  appel- 
lant should  not  be  permitted  to  urge  here  for  the  first 
time  that  no  such  issue  was  made  in  the  court  below. 
(Horton  v.  Dominguez,  68  CaL  642.)  The  court  below 
should  have  directed  an  amendment  of  the  answer  so 
as  to  conform  to  the  proofs,  but  the  judgment  ought  not 
to  be  reversed  because  such  formal  amendment  was  not 
made. 

I  do  not  understand  that  the  case  of  Ortega  v.  Cordero, 
88  CaL  221,  is  necessarily  opposed  to  these  views.  In 
that  case  the  question  was,  what  effect  should  be  given 
to  a  finding  which  was  inconsistent  with  a  fact  admitted 
by  the  pleadings,  and  it  was  in  relation  to  this  that  the 
court  said  that  there  could  be  no  presimiption  that  the 
parties  consented  to  treat  admitted  facts  as  in  issue;  that 
a  judgment  which  was  in  conflict  with  a  fact  admitted 
upon  the  record  could  not  be  sustained,  and  that  upon 
such  a  record  there  was  no  presumption  that  a  party 
waived  the  benefit  of  an  admitted  fact  The  question 
here  is  different     The  finding  which  is  claimed  to  be  out- 
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side  of  the  issues  does  not  contradict  any  fact  admitted 
upon  the  record,  but  simply  avoids  what  would  oth0^ 
wise  be  the  effect  of  matters  alleged  in  the  complaint 
and  found  by  the  court  to  be  true.  If  the  plaintiff  made 
no  objection  to  trying  such  an  issue,  the  court  committed 
no  error  in  admitting  the  evidence  to  prove  it  If,  upon 
the  other  hand,  such  issue  was  tried,  and  evidence  ad- 
mitted against  the  objection  of  appellant,  the  fact  should 
have  been  made  to  appear  by  a  bill  of  exceptions.  Error 
cannot  be  presumed  for  the  purpose  of  reversing  a  judg- 
ment. 

Hearing  in  Bank  denied. 

Beattt^  C.  J.,  dissented   from   the   order   denjiog  a 

hearing  in  Bank. 


[Nof.  14845  and  14840.     In  Bank.  — Aogoit  %  1883.] 

COMBINATION  LAND  COMPANY,  Appbllant,  v. 
A.  C.  MORGAN,  Respondent. 

Obobb  Dbntino  Nbw  Tbial — Effect  of  Nunc  pbo  Tunc  AxaiiDicaMT— 
Bblation  to  Datx  of  Obobb  —  appbal.  —  A  nunc  pro  tunc  order  of  tlM 
trial  court  amending  an  order  denying  a  new  trial  after  the  taking  and 
perfecting  of  an  appeal  therefrom,  by  adding  a  recital  to  the  effect  that 
the  motion  for  a  new  trial  was  based  and  submitted  on  a  bill  of  excep- 
tion! filed  at  the  date  of  the  hearing  of  the  motion,  merely  corrects  the 
first  order,  and  takes  effect  as  of  the  date  of  the  order  corrected ;  and  a 
contention  that  the  last  order  superseded  the  first,  and  Is  the  only  order 
denying  a  new  trial,  which  should  have  been  api>ealed  from  Instead  of 
the  first  order,  is  untenable.    In  legal  effect  there  was  but  one  order. 

Nbw  Tbial  —  Bill  of  Excbptioms  —  Spbcifications  —  Insufficibnct  of 
Byidbncb  —  Dbcibion  against  Law.  —  Where  the  specifications  In  a  bill 
of  exceptions  used  on  a  motion  for  a  new  trial  include  a  doable  state- 
ment that  the  evidence  is  Insufllclent  to  Justify  the  decision,  and  that 
the  decision  is  against  law  in  the  particulars  specified,  the  ambiguity  Is 
removed  where  the  particulars  stated  show  that  the  objection  is  to  the 
insufficiency  of  the  evidence. 

VBin>OB'8  LiBN  —  Bona  Fidb  Pubchasbb  —  Noticb  bbfobb  Patmsnt.  —  In 
an  action  to  foreclose  a  vendor's  lien  upon  land,  a  defense  of  a  seooiid 
vendee,  that  he  was  a  bona  fide  purchaser  for  value  without  notice.  Is  not 
made  out  by  proof  that  he  purchased  in  good  falth«  without  any  prevkNis 
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knowledge  of  the  fact  Uiat  his  Tender  bad  not  fully  paid  the  original 
Tendor,  hot  It  is  alio  necessary  for  him  to  show  that  he  had  paid  for  the 
land  before  be  receWed  notice  of  the  original  vendor's  Hen. 

IB^ MOTXCB  or  NON-PATlCaKT  BY   VBMDOB  —  BmCT  UPON   SHCOND  VBMDBB 

—  DBDUcnoK  FiOK  PuBCHASB  Pbici.  —  Notico  to  s  Bscond  vendeo  of 
land  before  his  payment  for  the  land,  that  his  vendor  had  not  fully  paid 
the  original  vendor,  is  equivalent  to  a  notice  before  purchase,  and  he  is 
aileeted  pro  t»%io  as  to  the  amount  remaining  unpaid  by  his  vendor,  and 
if  he  pays  sacb  amount  be  can  enforce  repayment  from  his  vendor  by 
deducting  it  from  the  pnrcfaase  priot  or  valuation  of  the  land  sold  to 


Apptbat*  from  a  judgment  of  the  Superior  Court  of 
San  Diego  County,  and  from  an  order  denying  a  new 
trial 

The  facts  are  stated  in  the  opinion  of  the  oourt 

George  Fidler,  and  Noah  Hodge,  for  Appellant 

Hunedker,  Britt  A  Ooodrieh,  for  Bespondent 

BsATTT^  0.  J. — ^In  this  case  the  plaintiff  gave  one  no- 
tice of  appeal  from  the  judgment  and  from  the  order 
denying  its  motion  for  a  new  trial,  and  one  transcript  of 
the  record  would  have  sufficed  for  both  appeals,  but  two 
transcripts  of  the  same  record  have  been  filed;  one  la- 
beled 'Transcript  on  appeal  from  the  judgment,"  num- 
bered 14846,  and  the  other  labeled  ^'Transcript  on  appeal 
from  order  refusing  new  trial,"  numbered  14845,  thus 
apparently   making  two  cases  of  what  is  practically  one. 

All  errors  assigned  and  referred  to  in  the  argument 
are  presented  by  the  appeal  from  the  order,  and  to  that 
I  shall  confine  my  attention. 

The  objections  urged  by  the  respondent  to  the  right 
of  the  appellant  to  be  heard  on  this  appeal  are  unten- 
able. The  order  denying  a  new  trial  was  made  and  en- 
tered June  21,  1890,  and  the  notice  of  appeal  designates 
it  as  of  that  date.  After  the  appeal  had  been  taken  and 
perfected,  the  appellant,  on  the  19th  of  January,  1891, 
obtained  a  nunc  pro  tunc  order  of  the  superior  court 
amending  its  order  of  June  21,  1890,  by  adding  a  recital 
to  the  effect  that  the  motion  for  a  new  trial  was  J^ased 
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and  submitted  on  a  bill  of  exceptions  filed  at  the  date  of 
the  hearing.  The  contention  of  the  respondent  is,  that 
the  last  order  superseded  the  first,  and  was  and  is  the 
only  order  denying  a  new  trial,  and  that  it  never  has 
been  appealed  from.  We  think,  on  the  contrary,  the 
second  order  merely  corrected  the  first,  and  took  effect 
as  of  the  date  of  the  order  corrected.  In  legal  effect 
there  was  but  one  order.  The  new  trial  was  denied  June 
21,  1890,  and  the  time  for  appealing  began  to  run  at 
that  date. 

Another  objection  of  the  respondent  to  the  considera- 
tion of  the  errors  assigned  (which  relate  solely  to  the 
sufficiency  of  the  evidence  to  sustain  the  findings)  is, 
that  the  bill  of  exceptions  contains  no  specifications  of 
the  particulars  in  which  the  evidence  is  alleged  to  be  in- 
sufficient 

The  plaintiff  in  framing  his  bill  of  exceptions  prefaced 
his  specifications  with  this  statement:  ^Tlaintiff  says 
that  the  evidence  introduced  on  said  trial  is  insufficient 
to  support  said  decision,  and  said  decision  is  against  law 
in  the  following  particulars.''  The  respcmdent  claims 
that  because  this  statement  embraces  two  distinct  grounds 
of  motion  he  was  not  apprised  by  the  following  specifi- 
cations whether  the  attack  upon  the  decision  was  on  the 
ground  of  insufficiency  of  the  evidence  to  sustain  it,  or 
on  the  ground  that  it  was  against  law.  But  we  think 
that  whatever  view  may  be  taken  as  to  the  distinction 
between  a  decision  against  evidence  and  a  decision 
against  law,  and  however  ambiguous  the  expression 
above  quoted  may  be  held  to  be,  the  specifications  by 
which  it  was  followed  in  this  bill  of  exceptions  were 
amply  sufficient  to  remove  the  ambiguity,  and  apprise 
the  defendant  that  the  real  ground  of  attack  upon  the 
decision  was  insufficiency  of  the  evidence  to  justify  the 
findings  of  the  court,  to  the  effect  that  he  was  a  bona  fide 
purchaser  without  notice  and  for  a  valuable  oonaidera- 
tioiL 

The  case  as  presented  entitles  the  appellant  to  a  heai^ 
ing  on  the  merits. 
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The  material  facta  are  as  follows:  In  December,  1887, 
the  defendant  Clara  Foltz  and  the  respondent  Morgan 
agreed  together  that  they  would  purchase  from  the  plain- 
tiff a  small  tract  of  land  known  as  the  Sorrento.  The 
price  of  the  tract  was  $3,351.50.  Foltz  and  respondent 
agreed  that  each  would  contribute  one  half  of  the  pur- 
chase-money; that  Foltz  should  make  the  purchase,  take 
a  conveyance  of  the  land  in  her  own  name,  and  hold 
a  half-interest  in  trust  for  respondent  In  pursuance  of 
this  agreement,  respondent  gave  Foltz  his  half  of  the 
purchase-money,  and  she  procured  the  conveyance  to  bo. 
made  to  herself.  But  she  did  not  pay  the  entire  pur- 
chase price  in  cash.  There  was  a  balance  of  $574.84, 
for  which  she  gave  her  promissory  note.  Subsequently 
she  and  respondent  agreed  to  make  an  exchange  of  lands; 
that  is  to  say,  respondent  agreed  to  sell  her  a  house  and 
lot  valued  at  $5,300,  for  which  she  was  to  pay  by  assum- 
ing a  mortgage  thereon  amounting  to  $2,400,  by  con- 
veying the  Sorrento, — her  half-interest  therein  being 
valued  at  $1,250, — and  by  making  up  the  balance  in 
money.  In  pursuance  of  this  agreement  she  paid  $1,000 
in  cash,  conveyed  the  Sorrento  to  respondent,  and  gave 
him  her  note  for  the  balance  of  $650.  He  placed  her  in 
possession  of  the  house  and  lot,  but  retained  the  title  as 
security  for  the  payment  of  her  note.  Her  conveyance 
of  the  Sorrento  was  made  May  9,  1888,  and  it  is  found 
by  the  superior  court,  upon  evidence  which  is  sufficient 
to  sustain  such  finding,  that  up  to  this  date  respondent 
had  no  notice  of  the  fact  that  she  had  not  paid  to  plain- 
tiff the  full  purchase  price  of  said  tract  at  the  date  of  her 
purchase.  But  before  the  respondent  made  any  convey- 
ance to  her  of  the  house  and  lot,  and  while  he  still  held 
the  title  as  security  for  her  note,  he  was  fully  informed 
that  there  was  still  due  from  her  to  the  plaintiff,  upon 
the  purchase  price  of  the  Sorrento,  the  amount  of  her 
note  for  $574.84. 

This  action  is  to  foreclose  the  vendor's  lien  of  the 
plaintiff  on  the  Sorrento  for  said  amount.  The  defend- 
ant Foltz  suffered  judgment  by  default.     Her  co-defen<l- 
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anty  the  respondent  MoTgan,  defended  npon  the  ground 
that  he  was  a  bona  fide  purchaser  for  value. 

The  evidence,  as  above  stated,  is  'sufficient  to  sustain 
the  finding  of  the  court  that  he  purchased  in  good  faith, 
without  any  previous  knowledge  of  the  fact  that  his 
vendor  had  not  fully  paid  her  vendor,  the  plaintiff. 
But  this  is  not  sufficient  to  make  out  his  defense.  It 
was  also  necessary  for  him  to  show  that  he  had  paid  for 
the  land  before  he  received  notice  of  the  vendor's  lien, 
and  this  he  had  not  done.  The  only  payment  he  was 
to  make  was  by  conveyance  of  the  house  and  lot  which 
he  exchanged  for  the  Sorrento,  and  that  he  had  not  done 
before  notice.  The  fact  that  he  had  placed  Mrs.  Foltz 
in  possession  was  immaterial  so  long  as  he  held  the 
title  as  security  for  the  balance  due.  If,  upon  receiving 
notice  of  the  amount  of  her  indebtedness  to  plaintiff, 
he  had  paid  it,  there  is  no  doubt  that  he  could  have  en- 
forced repayment  from  her.  The  amount  so  paid  would 
simply  have  been  deducted  from  the  valuation  placed 
on  her  interest  in  the  Sorrento,  leaving  her  indebted  to 
him  on  the  house  and  lot  that  much  more,  secured,  like 
her  note  for  $650,  by  the  title  which  he  held,  and  its  col- 
lection enforceable  by  the  same  means. 

The  authorities  cited  in  the  appellant's  brief  amply  sus- 
tain the  proposition  that  notice  before  payment  is  equiv- 
alent to  notice  before  purchase,  and  that  when  there 
has  been  a  partial  payment,  before  notice  to  a  second 
vendee  of  the  original  vendor's  lien,  he  is  affected  pro 
tanto  as  to  the  residue.'  It  is  unnecessary  to  repeat  these 
citations  here. 

There  is  no  direct  and  explicit  finding  that  respond- 
ent paid  for  the  Sorrento  before  notice  of  plaintiff's 
lien,  nor  is  there  any  general  finding  which  very  clearly 
embraces  such  fact,  though  finding  3  was  perhaps  in- 
tended to  embrace  it  If  the  fact  is  not  found,  the  judg- 
ment is  erroneous;  if  it  is  found,  the  finding  cannot  be 
sustained.  Upon  either  hypothesis  the  appellant  ia  est 
titled  to  a  new  triaL 
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Judgment   and  order   reversed,   and   oauae   remanded. 

Habbisoh^  J.,  MoFablahd,  J.,  SHAspsTxnr,  J.^  Patss- 
wov,  3^  Dx  Havbn,  J.|  and  Gasouttb,  J.,  concurred. 


[»«.  14609.    Department  Oo^^AvgoMt  a,  1802.] 

S.    0-    LTTXIS    BT   AL.,    Appellants,    i;.    THE   EMI- 
GRANT DITC]^  COMPANY,  Ribspondbnt. 

FOKMMU  Adjudication  —  Action  dpon  DirrasBNT  Dbkand  —  Dnfnnsb  not 

CONCLUDBD  —  ETIDBNCB     OF     DiFrSBBNT     DBFBNSB. AlthOUSb     ft     Jud^ 

ment  apon  the  merits  Is  a  eoncluslye  determination  respecting  the  plain- 
tUTs  right  of  action,  and  respecting  all  matters  directly  In  issue  In  the 
action,  and  which  might  have  been  litigated  in  respect  to  the  plaintifrs 
demand,  yet  the  judgment,  as  an  estoppel,  is  limited  to  the  right  of  the 
.  plaintiff  to  maintain  the  action  in  which  It  was  rendered,  and  a  judg- 
ment for  the  defendant  does  not  estop  him,  in  another  action  upon  a  dif- 
ferent demand,  either  as  to  the  defense  which  was  pleaded  in  the  former 
action,  or  as  to  any  other  defense  which  might  haye  been  interposed 
therein,  or  from  showing  that  the  evidence,  which  establlshd  an  affirm- 
ative defense  which  defeated  the  former  action,  was  sufficient  also  to 
establish  a  different  fact,  which  becomes  material  to  a  defense  to  any 
other  demand  by  the  same  plaintiff. 
Id.  —  JuDGMBNT  NOT  CONCLasivB  AS  TO  CoLLATsaAL  Hattbbb.  —  A  judg- 
ment only  concludes  the  parties  as  to  facts  in  issue,  as  distinguished 
from  facts  in  controversy,  and  is  not  conclusive  of  any  matter  which  only 
comes  collaterally  in  Issue,  nor  of  any  matter  incidentally  oognisable; 
nor  of  any  matter  to  be  Inferred  by  argument  from  the  judgment ;  nor  of 
any  collateral  facts  which  are  offered  in  evidence  to  establish  matters 
or  facts  in  Issue. 

Id.  —  ACTION  FOB  DlVBBaiON  OF  WATBB  —  DanDNSB  OF  PBBSCBiraTD  BlOHT 

—  BFFBCT  of  JaDOMBNT  —  ADMISSION  OF  AnSWBB  —  BZTBNT  OF  BlOHT. 

—  In  an  action  for  the  diversion  of  water,  where  the  real  issue  before  the 
court  is  as  to  the  right  of  the  defendant  to  divert  the  water,  the  diver- 
sion of  which  is  complained  of,  although  the  defendant  pleaded  as  a 
defense  a  prescriptive  right  to  divert  a  certain  amount  of  water,  with  re- 
spect to  which  he  asked  an  affirmative  relief,  the  amount  of  the  diversion 
to  which  the  prescriptive  right  extends  is  not  a  material  issue,  and  is  not 
conclusively  determined  by  a  judgment  in  favor  of  the  defendant,  al- 
though the  findings  state  such  amount,  in  accordance  with  the  answer, 
and  does  not  preclude  him  from  defending  a  subsequent  action  complain- 
ing of  a  greater  diversion,  by  proof  of  a  greater  prescriptive  right  The 
answer  in  the  former  action  has  only  the  effect,  in  the  subsequent  action* 
of  an  inconclusive  admission  of  the  fact  stated  as  to  tte  eztiBt  ef  tte 
prescriptive  right 
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IB.  —  FiaDIirOd  ODT8IDI  09  I88UBB  IN  FOBKn  ACTIOIT  —  BnOBN CS  —  FAUt 

DIB  TO  nmK  —  FlxidlDsi  outside  of  the  lieaes  In  the  former  aetloii,  as 
to  the  extent  of  the  preserlptlye  rl^ht,  not  entering  Into  the  Jodcment, 
eonld  hSTe  no  effect  In  that  action,  and  cannot  haye  any  greater  elEMt 
la  a  subseqoent  action  than  would  any  other  declaration  of  the  Judge 
who  tried  the  former  action,  and  cannot  haye  the  effect,  as  eTldenee  la 
the  subeequent  action,  to  require  a  finding  to  be  made  upon  an  Issue 
upon  which  there  Is  no  other  erldence  in  support  of  the  claim  made. 

Id.  —  DiTBBsiON  OF  Watu  —  BnoBNcn  —  Wastb  of  Watbb.  —  The  com- 
plaint haying  averred  that  the  court  had  decided  in  the  former  action 
that  the  defendants  had  the  legal  right  to  dlyert  water  enough  to  fill 
their  ditch,  eyldence  that  after  the  dlyerslon  of  the  water  by  means  of 
the  ditch  a  portion  of  It  was  turned  back  Into  the  stream  bj  a  waste- 
way  Is  properly  excluded. 

Id.  —  Plbadino  —  BFracr  of  Fobmbs  Judoicbiit  —  ByioBNCB  CoxfTBAn  to 
AOMI88I0M.  —  An  ayerment  in  the  complaint  that  the  court  had  de- 
cided certain  facts  In  the  former  action  carries  with  It  the  admission 
that  the  decision  was  sustained  by  sufficient  evidence  to  support  It,  and 
precludes  evidence  for  the  plaintiff  to  prove  the  contrary:  nor  Is  the 
effect  of  such  admission  qualified  or  controlled  by  an  averment  in  the 
complaint  of  the  contrary  fact  sought  to  be  proved. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  trial 

The  facts  are  stated  in  the  opinion  of  the  court 

Brown  dk  Daggett,  and  Daggett  <t  Adams,  for  Appellants. 

Tf •  D.  Tupper,  for  Eeapondent 

BLlebison  J. — ^The  plaintiffs  brought  this  action 
against  the  defendant  to  obtain  a  judgment  declaring 
that  the  defendant  is  not  entitled  to  divert  from  the 
channel  of  Cole  Slough  any  greater  quantity  of  water 
than  forty  cubic  feet  per  second,  or  to  divert  from  said 
channel  any  water  whatever,  except  at  times  when  there 
is  more  than  five  hundred  cubic  feet  of  water  per  second 
passing  down  the  channel,  and  by  the  head  of  defend- 
ant's ditch;  and  that  the  defendant  be  perpetually  en- 
joined from  diverting  any  water  from  said  channel, 
except  at  such  times  and  in  such  an  amount.  In  their 
complaint,  the  plaintiffs  allege,  as  grounds  for  such  judg- 
jnent,  that  in  an  action  brought  by  them  in  the  superior 
court  of  Tulare  County,   in   October,    1883,   ajg;a]nst    the 
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defendant,  for  the  purpoee  of  obtaining  a  perpetual  in- 
junction a^unst  it  from  placing  or  maintaining  a  dam 
or  other  obstruction  in  Cole  Slough,  and  from  diverting 
from  said  channel  any  of  the  waters  thereof  by  menas 
of  its  ditch  or  otherwise,  the  defendant,  in  its  answer  to 
their  complaint,  alleged  that  it  had  acquired  a  prescrip- 
tive right  to  divert  from  said  channel,  by  means  of  a 
ditch  twenty  feet  wide  at  the  bottom  and  forty  feet  wide 
at  the  top,  about  one  hundred  cubic  feet  of  water  per 
second,  measured  under  a  four^inch  pressure,  and  that 
plaintiffs'  right  of  action  was  barred  by  the  statute  of 
limitations;  and  that  upon  the  trial  of  the  issues  in  said 
action,  the  court  found  that  the  plaintiffs'  right  of  action 
was  barred  by  the  statute  of  limitations,  and  that  the 
defendant,  in  the  month  of  December,  1875,  had  ac- 
quired and  ever  since  had  the  right,  as  against  the 
plaintiffs,  to  divert  from  the  channel  of  said  slough,  by 
means  of  said  dam  and  ditch,  a  sufficient  amount  of  the 
vraters  flowing  in  said  slough  to  fill  a  ditch  twenty  feet 
wide  at  the  bottom  and  forty  feet  wide  at  the  top;  upon 
which  findings  judgment  was  rendered  that  the  plaintiffs 
take  nothing  by  their  action.  The  complaint  herein 
further  alleges,  that  at  the  time  of  the  construction  of 
said  ditch  by  the  defendant  in  1875,  it  claimed  the  right 
to  divert  from  said  slough  sufficient  water  to  fill  the 
ditch  at  such  times  when  there  was  more  than  five  hun- 
dred cubic  feet  of  water  per  second  flowing  down  the 
channel  by  and  beyond  the  head  of  the  ditch,  but  that 
prior  to  October,  1888,  of  the  one  hundred  cubic  feet  of 
water  per  second  which  was  diverted  into  said  ditch, 
sixty  cubic  feet  were  at  all  times  turned  back  into  the 
channel,  and  that  the  defendant  had  not  permanently 
turned  away,  or  claimed  the  right  to  turn  away,  more 
than  forty  cubic  feet  per  second,  and  had  not,  prior  to 
October,  1883,  acquired  the  right  to  divert  and  perma- 
nently turn  away  from  said  channel  more  than  fortj 
cubic  feet  of  water  per  second;  that  since  the  twelfth 
day  of  October,  1883,  and  during  the  pendency  of  the 
aforesaid   action,    the   defendant  had    deepened   its   said 
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ditch,  and  enlarged  its  carrying  capacity^  and  had  di- 
verted and  permanently  tnmed  away  from  the  channel 
of  the  slough  one  hundred  and  ninety  cubic  feet  of 
water  per  second^  and  had  threatened  to,  and  unless  en- 
joined from  so  doing  would^  permanently  divert  said 
quantity  of  water  from  said  channel  The  defendant, 
in  its  answer  herein,  traversed  the  allegations  in  the 
complaint,  which  denies  its  right  to  divert  the  waters  of 
the  channel,  and  alleged,  in  substance,  that  by  virtue 
of  its  acts  in  December,  1875,  and  subsequent  thereto, 
it  has  acquired  the  right  to  divert  from  the  channel  of 
said  slough  a  sufficient  quantity  of  water  to  fill  its  said 
ditch;  that  the  capacity  of  said  ditch  is  sufficient  to 
carry  one  hundred  and  ninety  cubic  feet  of  water  per 
second;  and  that  it  has  by  means  of  its  said  ditch  and 
dam  continuously,  since  December,  1875,  diverted  that 
amount  of  water  from  the  channel  of  said  slough;  and 
that  the  plaintiffs'  cause  of  action  is  barred  by  the  stat- 
ute of  limitations.  Upon  the  trial  of  these  issues,  the 
court  found  in  favor  of  the  defendant,  and  in  its  judg- 
ment adjudged  and  decreed  ^^that  in  the  month  of  De- 
cember, 1875,  the  defendant  acquired  the  right,  and  has 
ever  since  had  and  now  has  the  right,  as  against  the 
plaintiffs  and  the  whole  world,  to  divert  from  the  waters 
flowing  in  Ciole  Slough  a  sufficient  amount  thereof  to 
fill  a  ditch  twenty  feet  wide  at  the  bottom  and  forty  feet 
wide  at  the  top,  to  wit,  about  one  hundred  and  ninety 
cubic  feet  of  water  flowing  per  second,  for  the  purposes 
of  irrigation."  From  this  judgment,  and  from  an  order 
denying  a  new  trial,  the  plaintiffs  have  appealed. 

The  complaint  in  the  judgment  roll  in  the  former  ac- 
tion between  the  parties  in  the  superior  court  of  Tulare 
County,  which  was  offered  in  evidence  on  the  part  of 
the  plaintiffs  at  the  trial  herein,  set  forth  the  rights  of 
the  plaintiffs  as  riparian  proprietors  to  the  waters  of  Cole 
Slough,  and  alleged  that  the  defendant  had,  prior  to 
February,  1883,  constructed  a  dam  in  the  channel  of  the 
slough,  by  means  of  which,  and  through  a  ditch  leading 
therefrom  which    they    had    also    constructed,    they    had 
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diverted  the  waters  away  from  the  plaintiffs'  lands,  and 
had  thereby  caused  them  damage  to  the  amount  of  ten 
thousand  dollars,  and  that  they  threatened  to  continue 
said  trespass  and  damage,  for  which  the  plaintiffs  asked 
for  a  judgment  of  ten  thousand  dollars  damages,  and 
that  defendant  be  perpetually  enjoined  from  maintain- 
ing said  dam,  or  diverting  any  of  the  waters  of  said 
slough.  The  answer  of  the  defendant  therein  traversed 
the  allegations  of  trespass  and  damage,  and,  as  a  sepa- 
rate defense  to  the  plaintiffs'  right  to  maintain  the  ac- 
tion, alleged  that  by  virtue  of  its  acts,  commenced  in  the 
year  1875,  it  had  acquired  a  presciptive  right,  by  means 
of  a  ditch  twenty  feet  wide  at  the  bottom  and  forty  feet 
wide  at  the  top,  and  a  dam  across  the  channel  of  the 
slough  just  below  the  head  of  said  ditch,  then  constructed 
by  it,  to  divert  from  said  slough  about  one  hundred  cu- 
bic feet  of  water  flowing  per  second,  measured  under  a 
four-inch  pressure;  and  that  the  plaintiffs'  cause  of 
action  was  barred  by  the  statute  of  limitations.  Upon 
these  issues,  the  court  found  that  the  plaintiffs  had  not 
been  damaged  in  any  sum  of  money  whatever  by  any 
act  of  the  defendant,  and  also  found  that  the  defendant 
had  acquired  a  prescriptive  right  to  divert  from  the 
waters  of  the  slough  a  sufficient  quantity  of  water  to  fill 
its  ditch  twenty  feet  wide  at  the  bottom  and  forty  wide 
at  the  top,  and  that  the  plaintiffs'  cause  of  action  was 
barred  by  the  statute  of  limitations.  The  court  also 
found  that  the  defendant  had  never  claimed  the  right  to 
divert,  and  had  never  in  fact  diverted,  any  of  the  waters 
of  said  slougb,  except  at  times  when  there  was  more  than 
five  hundred  cubic  feet  of  water  flowing  per  second  in 
said  slough  by  the  head  of  the  defendant's  ditch;  and 
upon  these  findings  judgment  was  rendered  that  the 
plaintiffs  take  nothing  by  their  suit,  and  that  the  de- 
fendant recover  from  them  its  costs. 

It  is  contended  by  the  plaintiffs  that  this  judgment 
was  a  conclusive  determination  by  the  court  that  the 
right  of  the  defendant  to  divert  waters  from  said  slough 

can  be  exercised  only  to  the  extent  of  one  hundred,  cubici 
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feet  of  water  per  pecond,  and  to  that  extent  only  when 
there  shall  flow  in  the  channel  of  the  slough  bj  the  head 
of  its  ditch  more  than  five  hundred  cubic  feet  of  water 
per  second^  and  that  by  said  judgment  the  defendant  is 
estopped  from  claiming  any  other  right  of  diversion  of 
said  waters. 

A  judgment  rendered  in  any  action  upon  the  merits 
is  a  conclusive  determination  respecting  the  plaintiff's 
right  of  action  upon  the  demand  sued  on,  and  operates 
as  an  estoppel  in  any  subsequent  action  upon  the  same 
demand  between  the  same  parties.  If  the  judgment  be 
in  favor  of  the  plaintiff,  it  estops  the  defendant  from 
afterwards  setting  up  any  other  defense  to  the  daim 
than  was  presented  in  that  action;  and  if  it  be  in  favor 
of  the  defendant,  it  estops  the  plaintiff  from  afterwards 
presenting  any  other  argument  or  evidence  in  support 
of  that  claim.  It  is  of  such  a  judgment  that  it  is  fre- 
quently said,  that  it  is  conclusive  not  only  as  to  the  mat- 
ters which  were  therein  litigated,  but  as  to  any  other  mat- 
ter which  might  have  been  litigated  therein.  It  has  be- 
come a  final  determination  of  the  rights  of  the  parties  in 
reference  to  the  demand  upon  which  it  was  rendered. 
If,  however,  the  defendant  in  such  action  sets  up  a  de- 
fen^  which  is  sufficient  to  defeat  the  plaintiff's  demand, 
although  the  judgment  is  conclusive  against  the  plaintiff 
as  to  any  ground  or  matter  which  he  mi^t  have  pre- 
sented in  support  of  such  demand,  yet  in  an  action  by 
him  against  the  defendant  upon  another  demand,  it  is 
not  conclusive  upon  the  defendant,  either  as  to  the  de- 
fense which  was  pleaded  therein,  or  as  to  any  other 
defense  which  he  might  have  interposed  to  the  action. 
A  judgment  in  favor  of  a  defendant  upon  an  affirmative 
defense  to  the  plaintiff's  demand  conclusively  establishes 
the  existence  of  the  fact  which  constitutes  that  defense, 
and  estops  the  plaintiff  from  questioning  its  sufficiency 
to  defeat  his  cause  of  action,  or  from  maintaining  another 
action  upon  the  same  demand.  It  does  not,  however, 
estop  the  defendant,  in  an  action  upon  another  demand, 
from  showing  that  the  evidence  by  which  that^fact  was 
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established  is  sufScient  to  establish  a  different  fact,  nor 
does  it  limit  such  evidence  to  the  determination  of  the 
defense  which  was  then '  before  the  contt.  The  issue 
then  tried  by  the  court  was  the  right  of  the  plaintiff  to 
maintain  his  action,  and  the  judgment  as  an  estoppel 
is  limited  in  its  operation  to  that  issue;  but  the  fact  by 
which  the  defendant  defeated  the  plaintiff's  right  of 
recovery  is  not  so  limited,  and  may  be  invoked  by  him 
in  support  of  a  defense  to  any  other  demand  by  the 
same  plaintiff.  As  to  the  successful  party,  the  judgment 
is  conclusive  in  favor  of  his  right,  but  not  as  to  all  the 
means  which  he  ntiight  have  presented  for  the  purpose 
of  establislmig  that  right  In  other  words,  it  is  con- 
clusive upon  the  issues,  but  not  upon  the  facts  necessary 
to  establish  those  issues.  In  any  other  action  between 
the  same  parties  upon  a  different  demand,  though  in* 
volving  facts  which  were  litigated  in  the  former  action, 
such  judgment  is  conclusive  only  as  to  the  same  mat- 
ters in  issue  which  were  determined  in  the  former  action, 
and  which  were  also  essential  to  the  rendition  of  the 
judgment  It  was  stated  by  Lord  Chief  Justice  De  Grey 
in  the  Duchess  of  Kington's  case,  that  '^neither  the  j.udg- 
ment  of  a  concurrent  or  exclusive  jurisdiction  is  evidence 
of  any  matter  which  only  came  collaterally  in  question, 
though  within  their  jurisdiction;  nor  of  any  matter  inci- 
dentally cognizable;  nor  of  any  matter  to  be  inferred  by 
argument  from  the  judgment"  ^The  matter  adjudi- 
cated, to  become  as  a  plea,  a  bar,  or  as  evidence  conclu- 
sive, must  have  been  directly  in  issue,  and  not  merely 
collaterally  litigated.  (1  Greenl.  Ev.,  sec.  528;  Fulton  v. 
HarUow,  20  Cal.  451, 486 ;  McDonald  v.  B.  R.  W.  <&  M.  Co., 
15  Cal.  145 ;  Hopkins  v.  Lee,  6  Wheat  109.)  It  must  be 
u  fact  'immediately  found  according  to  the  pleadings, 
not  that  on  which  the  verdict  was  merely  based, — a 
fact  in  issue  as  distinct  from  a  fact  in  controversy.' 
(Potter  V.  Baker,  19  N.  H.  166 ;  McDonald  v.  B.  B.  W.  & 
M.  Co.,  15  Cal.  145.)"  (Caperton  v.  Schmidt,  26  Cal. 
494.)  "A  fact  or  matter  in  issue  is  that  upon  which 
the  plaintiff  proceeds  by  his  action,   and  which  the>  de-    j 
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fendant  oontroverts  in  his  pleadings;  while  collateral 
facts  are  such  as  are  offered  in  evidence  to  establish 
the  matters  or  fads  in  issue;  Und  notwithstanding  they 
may  be  controverted  at  the  trial,  they  do  not  come 
within  the  rule."     (Garwood  v.  Garwood,  29  CaL  521.) 

In  CromweU  v.  Sac  Co.,  94  U.  S.  851,  the  plaintiff  had 
brought  an  action  against  the  defendant  upon  certain 
coupons,  in  which  judgment  was  rendered  in  favor  of  the 
county,  upon  the  ground  of  fraud  and  illegality  in  the 
original  issuance  of  the  bonds.  Subsequently,  the  plain- 
tiff in  this  action,  who  was  the  real  party  in  interest  in 
the  former  action,  brought  another  suit  upon  other  cou- 
pons on  the  same  bonds,  and  although  it  was  contended 
that  the  former  judgment  was  an  estoppel  against  the 
recovery,  yet  it  was  held  otherwise,  and  that  the  plain- 
tiff was  not  estopped  from  proving  that  he  had  paid 
value,  and  was  a  hona  -fide  purchaser,  since  the  former 
judgment  was  not  a  conclusive  determination  that  the 
bonds  were  invalid,  but  was  conclusive  only  upon  the 
fact  that  they  were  invalid  in  the  hands  of  one  who  had 
not  paid  value  for  them.  In  Campbell  v.  Consalus,  25 
N.  Y.  613,  an  action  had  been  brought  to  declare  a  mort- 
gage satisfied,  on  the  ground  that  it  had  been  paid,  and 
an  accounting  between  the  parties  was  had  therein,  from 
which  it  was  ascertained  that  there  was  $2,788  unpaid 
thereon,  and  thereupon  judgment  was  rendered  dismiss- 
ing the  action.  Afterwards  an  action  was  brought  to 
foreclose  the  mortgage,  and  it  was  contended  that  the  for- 
mer judgment  was  conclusive  as  to  the  amount  unpaid 
thereon,  but  it  was  held  otherwise,  upon  the  ground  that 
the  amount  due  on  the  mortgage  was  not  put  in  issue 
in  the  former  action,  but  only  the  fact  whether  the  mort- 
gage had  been  fidly  paid,  and  that  the  amount  that  was 
unpaid  was  only  incidental  and  collateral  to  this  main 
issue.  (See  also  Leivis  and  Nelson's  Appeal,  67  Pa.  St 
158 ;  King  v.  Chase,  15  N.  HL  9 ;  MouUofi  v.  lAbbey,  16 
N.  a  480 ;  Stannard  v.  Hubbell,  123  N.  Y.  520.  In  Sweet 
V.  Tvitle,  14  N.  Y.  465,  it  was  held  that  where  the  defend- 
anty  together  with  five  others  as  plaintiffs,  had  brought 
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an  action  in  which  a  judgment  was  rendered  against 
them,  he  was  not  estopped,  in  a  subsequent  action  against 
him  hj  the  defendant  in  the  former  action  arising  out 
of  the  same  transaction,  from  showing  that  seven  others 
were  jointly  liable  with  him,  and  ought  to  have  been 
joined  as  defendants  in  said  action. 

When,  therefore,  in  the  second  action  the  former  judg- 
ment is  offered  in  evidence,  it  is  necessary  to  ascertain, 
in  the  first  instance,  whether  the  cause  of  action  upon 
which  it  was  rendered  is  the  same  as  that  under  prose- 
cution, and  if  so,  it  becomes,  as  a  matter  of  law,  conclu- 
sive upon  the  rights  of  the  parties  in  the  second  action. 
If,  however,  the  cause  of  action  or  demand  upon  which 
the  former  judgment  was  rendered  is  different  from  the 
one  prosecuted  in  the  second  action,  it  is  then  necessary 
to  ascertain,  as  a  question  of  fact,  what  issues  or  matters 
were  determined  in  the  former  action,   and  then  to  de- 
termine,  as  a  matter  of  law,  whether  those  issues   and 
their  determination  were   essential   to   the   former   judg- 
ment;   for  it  is  only  issues    upon    which    that    judgment 
depends  that  the  parties  are  estopped  from  litigating  in 
any  other   action.     (1   Greenl.    Ev.,   sec.  528.)     Matters 
i^hich    were    merely    collateral    or    incidental    to    the 
former     determination     do    not    constitute    an    estoppel, 
even   though   they   were   litigated   and    decided    therein; 
and   the  evidence  which  was   introduced   in   support  of 
such  issues  may  alway;8  be  introduced  in  support  of  a 
defense   in    any   other    action.      The    judgment    in    such 
a   case   does  not  become   an   estoppel   as   to   all   matters 
which   might   have   been   litigated   therein,    but    only   as 
to  such  as  were  actually  litigated,   and  which  were  ne- 
cessary  to   be   determined    by    the   court   before   render- 
ing its  judgment  upon  the  demand  or  the  defense.     For 
example,  if,   in   a   suit   in  ejectment,   the   defendant   al- 
leges and  proves  a  right  to  the  possession  of  the  land 
by  virtue  of  having  acquired  an  estate  therein  for  years, 
he  will  not  be  precluded,  in  a  subsequent  action  against 
him  by  the  same  plaintiff  to  quiet  title  to  the  same  land, 
for   showing   that   he  was,    at   the    time   of   the   former 
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judgment,  the  owner  in  fee  of  the  land  'That  onlv 
is  deemed  to  have  been  adjudged  in  a  former  judg- 
ment which  appears  upon  its  face  to  have  been  so  ad- 
judged, or  which  was  actually  and  necessarily  included 
herein,  or  necessary  thereto."  (Code  Civ.  Proc,  sec. 
19110 

The  former  action  between  the  parties  hereto  was 
brought  by  the  plaintiffs  for  the  purpose  of  recovering 
damages  resulting  from  the  diversion  of  the  water^  and 
to  prevent  the  defendant  from  making  any  further 
diversion.  The  issue  presented  by  the  plaintiffs  for 
determination  by  the  court  was  the  right  of  the  defend- 
ant to  make  any  diversion  of  the  water,  and  for  the  pur- 
pose of  meeting  that  issue  it  was  incumbent  upon  the 
defendant  to  establish  a  right  of  diversion  to  such  an 
extent  as  would  preclude  the  plaintiffs  from  a  recovery; 
but  the  limit  of  the  extent  to  which  that  right  had  been 
acquired  was  immaterial,  except  as  a  matter  of  evidence 
upon  the  controverted  fact  in  issue.  If  it  had  such 
right,  the  plaintiffs  had  no  right  to  recover  damages 
therefor,  however  much  loss  they  might  have  suffered. 
The  first  question,  then  to  be  determined,  and  the  real 
issue  before  the  court,  was  the  right  of  the  defendant  to 
do  the  act  which  the  plaintiffs  charged  as  an  invasion 
of  their  rights.  If  that  right  existed,  the  plaintiffs' 
cause  of  action  fell,  and  for  the  purpose  of  showing  that 
such  right  did  exist,  the  defendant  pleaded  and  the  court 
found  that  all  the  water  which  the  plaintiffs  showed  to 
have  been  diverted  by  the  defendant  was  taken  under 
a  right  acquired  by  it  by  prescription.  The  amount  of 
the  diversion  to  which  that  prescriptive  right  extended 
was  not  an  issue  in  the  case.  The  court  was  not  called 
upon  to  determine  the  extent  of  the  prescriptive  right, 
but  only  whether  the  diversion  shown  by  the  plaintiffs 
was  within  the  limits  of  that  right  The  defendant  did 
not  seek  any  affirmative  relief  by  reason  of  this  prescrip- 
tive right  thus  set  up,  but  had  merely  pleaded  it  as  a 
defense  to  the  plaintiff's  demand.  It  was  incumbent 
upon  the  plaintiffs,  in  order  to  maintain  their  demand. 
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to  show  to  the  court  the  entire  extent  of  the  diversion 
complained  of^  but  it  was  only  necessary  for  the  defend- 
ant to  show  such  facts  as  would  defeat  the  showing  made 
by  the  plaintiffs.  If  the  judgment  had  been  in  favor  of 
the  plaintiffs,  it  would  have  been  a  conclusive  determina- 
tion against  the  defend  ant^  by  which  it  would  have  been 
estopped  from  afterwards  showing  a  right  to  any  diver- 
sion of  the  water ;  but  the  judgment  in  favor  of  the  de- 
fendant only  determined  that  the  plaintiffs  had  no  right 
to  recover  damages  for  any  diversion  that  had  been 
made  by  it,  and  did  not  estop  the  defendant  from  show- 
ing, in  another  action,  that  its  prescriptive  right  was 
greater  than  was  necessary  for  the  defeat  of  the  plain- 
tiff's claim  in  that  action.  In  McDonald  v.  Bear  B.  & 
M.  Co.,  15  CaL  145,  the  plaintiff,  in  a  former  action  to 
recover  damages  for  the  diversion  of  water,  had  alleged 
the  right  to  one  thousand  inches  of  water,  as  against  the 
defendants,  and  had  recovered  a  verdict  against  them 
for  damages.  In  a  subsequent  action  to  enjoin  them 
from  diverting  water  from  the  stream,  it  was  contended 
that  the  plaintiff's  right  to  this  quantity  of  water  had 
been  determined  in  the  prior  action,  but  the  court  held 
that  the  averm^it  in  regard  to  the  quantity  of  water 
to  which  the  plaintiff  was  entitled  was  immaterial,  and 
that  his  right  to  recover  could  not  have  depended  upon 
such  proof. 

Upon  the  allegations  and  the  evidence  before  it,  the 
court  found  in  the  present  case  that  in-  the  month  of 
December,  1875,  the  defendant,  under  a  claim  of  right, 
appropriated  and  diverted  a  portion  of  the  waters  flow- 
ing in  said  Oole  Slough,  sufficient  to  fill  a  ditch  twenty 
feet  wide  on  the  bottom,  and  forty  feet  wide  on  the  top, 
leading  out  from  Cole  Slough,  and  had,  each  and  every 
year  since  said  month,  continuously,  and  by  means  of 
the  same  ditch  and  the  same  dam,  under  the  same 
claim  of  right,  taken  and  diverted  sufficient  water  to 
fill  said  ditch  for  the  purposes  of  irrigation,  adversely 
to  the  plaintiff  and  the  whole  world,  and  that  said  ditch 

is  of  sufficient  capacity  to  carry  about  190  cubic  feet  of, 
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water  flowing  per  second,  and  that  defendant  has,  by 
means  of  said  ditch  and  dam  as  aforesaid,  under  the 
same  claim  of  right,  and  in  the  same  manner  during 
the  same  time,  carried,  taken,  and  diverted  from  said 
slough  about  190  cubic  feet  of  water  flowing  per  second; 
and  as  a  conclusion  of  law,  that  it  had  acquired  a  pre- 
scriptive right  to  divert  that  amount  of  water  from  the 
slough.  The  evidence  before  the  court  was  suflScient  to 
sustain  this  finding,  unless  the  judgment  in  the  former 
action  was  conclusive  against  the  right  of  the  defendant 
to  divert  more  than  one  hundred  cubic  feet  of  water  per 
second;  but,  as  we  have  before  seen,  that  judgment  cannot 
be  regarded  as  conclusive  against  the  defendant  upon 
this  point  The  judgment  itself  was  merely  a  determina- 
tion that  the  plaintiffs  had  no  right  to  recover  damages 
against  the  defendant  for  any  diversion  that  it  had  made, 
and  aside  from  its  determination  of  the  facts  implied  in 
its  finding  upon  the  statute  of  limitations,  the  only  issue 
determined  by  the  court  which  was  essential  to  the 
judgment  was,  that  the  defendant  had  acquired  a  right 
"to  divert  from  the  waters  flowing  in  Cole  plough  a 
sufficient  amount  thereof  to  fill  a  ditch  twenty  feet  wide 
at  the  bottom  and  forty  feet  wide  at  the  top,  to  be  used 
for  the  purposes  of  irrigation."  The  effect  of  this  judg- 
ment, and  also  of  the  determination  of  this  issue,  is  not 
limited  by  the  fact  that  the  defendant  therein,  in  its 
answer,  in  addition  to  its  plea  of  the  statute  of  limita- 
tions, alleged  that  it  had  acquired  the  right  to  divert 
one  hundred  cubic  feet  of  water  per  second.  That  alle- 
gation was  only  a  statement  made  by  the  party  for  the 
purpose  of  meeting  the  plaintiff's  demand.  As  an  ad- 
mission in  the  action  in  which  it  was  made,  the  defend- 
ant would  have  been  bound,  but  in  any  other  action  it 
would  have  no  higher  effect  than  any  other  statement 
(Boileau  v.  RtUlin,  2  Ex.  681.)  "As  a  mere  statement 
or  allegation,  it  had  no  greater  effect  than  any  other 
mere  admission  or  assertion  of  a  party  respecting  a  ma- 
terial fact  As  an  admission,  it  was  evidence,  but  not 
conclusive.      In   the   judgment   there  was  jio  determina- 
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tion  of  the  fact  On  the  contrary^  it  simply  shows  that 
the  plaintifFs  failed  in  their  action,  and  that  the  defend- 
ant recovered  his  costs."  (Sweet  v.  Tuttle,  14  K  Y.  470.) 
The  conrt  did  not  purport,  either  in  its  finding  or  in  its 
judgment,  to  determine  the  extent  to  which  the  defend- 
ant had  acquired  the  right  to  divert  the  waters.  It  did 
determine  that  it  had  the  right  to  divert  a  sufficient 
amount  to  fill  a  ditch  of  certain  dimensions,  hut  did  not 
determine  what  that  amount  was,  or  the  capacity  of  the 
ditch.  In  the  present  case  it  determines  that  that  ditch 
is  of  sufficient  capacity  to  carry  about  190  cubic  feet  of 
water  flowing  per  second,  and  that  that  is  the  amount 
which  the  defendant  has,  during  the  exercise  of  its 
prescriptive  right,  taken  and  diverted  from  said  slough. 
The  evidence  was  sufficient  to  sustain  the  finding  of  the 
court,  that  the  capacity  of  the  ditch  was  sufficient  to  di- 
vert this  amount  of  water  per  second.  The  contention 
of  appellants,  that  there  was  uncontradicted  testimony 
that  in  a  certain  part  of  the  ditch  its  capacity  was  much 
less,  does  not  impair  the  testimony  respecting  the  ca- 
pacity of  the  ditch  at  the  point  of  diversion.  The  sec- 
tion of  the  ditch  to  which  this  evidence  of  the  plaintiffs 
was  directed  was  about  three  miles  below  the  point  of 
diversion,  and  the  testimony  as  to  its  capacity  at  that 
point  is  not  inconsistent  with  the  testimony  respecting 
its  capacity  at  the  point  of  diversion,  since  it  was  shown 
that  much  of  the  water  was  taken  from  th*e  ditch  before 
it  reached  that  point. 

The  failure  of  the  court  to  find  upon  the  claim  of  the 
plaintiffs,  that  the  defendant  had  no  right  to  divert  any 
of  the  waters  of  the  slough,  except  at  times  when  there 
is  more  than  five  hundred  cubic  feet  of  water  in  the 
channel,  flowing  past  the  head  of  the  defendant's  ditch, 
cannot  be  regarded  as  error.  The  plaintiffs  were  not 
entitled  to  a  finding  upon  this  issue,  unless  there  was 
evidence  before  the  court  in  support  of  their  claim,  nor 
unless  a  finding  thereon  would  counteract  the  other  find- 
ings to  such  an  extent  as  to  invalidate  the  judgment 
The  only  evidence  in  support    of    the    averment   i^  the  . 
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finding  to  that  effect  made  by  the  court  in  the  former 
action;  but  as  that  finding  was  outside  of  the  issues  in 
that  action,  and  did  not  enter  into  the  judgment  therein^ 
it  could  not  have  any  effect  in  that  action,  and  cannot 
have  any  greater  effect  as  evidence  in  the  present  action 
than  would  any  other  declaration  made  by  the  judge 
who  tried  the  former  action.  (See  People  v.  Johnson, 
38  N.  T.  63;  97  Am,  Dec  770;  Springer  v.  Bien,  128  N.  Y. 
99.) 

The  plaintiff  Lillis  was  asked  whether,  prior  to  the 
twelfth  day  of  October,  1883,  the  water  that  was  diverted 
at  the  head  of  defendant's  ditch  was  carried  down  to  a 
point  between  two  and  three  miles  below  the  headgate 
of  the  defendant's  ditch,  and  then  a  portion  of  it  at  that 
point  turned  back  into  a  waste-way,  throTigh  which  it 
returned  to  the  slougL  This  question  was  objected  to, 
and  the  answer  excluded  by  the  court  In  this  ruling 
the  court  did  not  err. 

The  plaintiffs  had  alleged  in  their  complaint,  that  in 
the  action  brought  by  them  against  the  defendant,  Oo^ 
tober  12,  1883,  it  had  been  decided  by  the  court  that  the 
defendant  had,  prior  thereto,  acquired  the  right  to  di- 
vert, by  means  of  its  ditch  and  dam,  from  the  waters 
fiowing  in  the  slough,  a  su£Scient  amount  thereof  to  fill 
a  ditch  twenty  feet  wide  at  the  bottom  and  forty  feet 
wide  at  the  top,  and  had,  since  the  month  of  December, 
1875,  continuously,  by  means  of  that  ditch,  and  under 
its  said  claim  of  right,  taken  and  diverted  sufficient 
water  to  fill  said  ditcL  This  averment  of  such  decision 
by  the  court  carried  with  it  the  admission  that  the  de- 
cision was  sustained  by  sufficient  evidence,  and  was  in 
accordance  with  the  fact,  and  was  itself  an  admission 
of  record,  which  was  inconsistent  with  the  evidence 
thus  offered,  and  which  the  plaintiffs  could  not  be 
permitted  to  contradict.  The  effect  of  the  admission 
was  not  qualified  by  a  previous  averment  in  the  com- 
plaint, that  the  defendant  had  not,  in  fact,  at  any  time 
prior  to  October  12,  1883,  permanently  diverted  more 
than    forty    cubic    feet   of    water   per   second  ffom    the 
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slough,  for  Buch  averment  was  itself  contradictory  to 
the  averment  of  what  the  court  had  decided,  and  between 
the  two  inconsistent  averments,  that  respecting  the  de- 
cision of  the  court  has  the  greater  weight,  and  must  be 
taken  against  the  plaintiff.  Upon  the  case  presented  in 
their  complaint,  the  plaintiffs,  by  this  averment  of  the 
decision  of  the  court,  conceded,  in  legal  effect,  the  right 
of  diversion  from  the  slough  of  water  enough  to  fill  the 
ditch,  and  it  was  immaterial  that,  after  such  diversion 
had  been  rightfully  made  by  the  defendant,  some  of  the 
water  found  its  way  back  to  the  slough.  The  plaintiffs, 
moreover,  did  not  attempt  to  show  that  the  defendant 
caused  any  of  the  water  that  had  been  diverted  by  it  to 
be  returned  to  the  slough. 

The  judgment  and  order  are  affirmed. 

Gabouttb,  J.,  concurred. 

Patebson^  J. — ^I  concur.  I  do  not  think  it  was  es- 
sential in  the  former  action  for  the  court  to  determine 
the  quantity  of  water  flowinsr  through  the  ditch,  but 
if  it  was  material,  such  quantity  was  not  fixed.  The 
court,  by  its  decree  in  this  action,  has  made  certain  that 
which  was  left  uncertain  in  that  respect  in  the  former 
case,  where  the  findings  described  the  quantity  as  being 
"sufficient  to  fill  a  ditch  twenty  feet  wide  at  the  bottom 
and  forty  feet  wide  at  the  top."  Neither  the  findings 
nor  tbe  judgment  in  that  case  attempt  to  fix  the  num- 
ber of  cubic  feet  of  water,  and  as  neither  the  depth  of 
the  ditch  nor  its  grade  is  given  it  is  impossible  to  tell 
what  the  capacity  of  the  ditch  was.  It  is  true,  the  de- 
fendants, in  their  answer  in  that  action,  claimed  that 
they  had  acquired  by  appropriation  "the  right  to  divert 
from  said  Cole  Slough,  and  to  use  for  the  purposes  of 
irrigation  and  other  purposes,  as  aforesaid,  about  one  hun- 
dred cubic  feet  of  water  flowing  per  second,  measured  under 
a  four-inch  pressure,  of  the  waters  thereof* ;  but  as  counsel 
for  appellants  himself  states,  the  addition  of  the  words 
"measured  under  a  four-inch  pressure"  makes  the  whole 
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description  ^'a  hydraulic  absurditj.  One  hundred  cubic 
feet  of  water  per  second  is  one  thing.  One  hundred  cu- 
bic feet  of  water  measured  under  a  four-inch  pressure 
is  altogether  a  different  thing.  In  calculating  the  dis- 
charge of  flowing  water,  the  principles  of  hydraulics 
require  that  the  discharge  shall  be  measured  by  time  or 
by  pressure,  and  a  discharge  cannot,  in  the  nature  of 
things,  be  estimated  by  time  and  pressure  together." 
The  decree  in  this  case  describes  the  ditch  exactly 
as  it  was  described  in  the  former  action* 


[Mo.  1477e.    Department  Twow— August  9,  1881.] 

J.  W.  BEALL,  RKSPOiTDKirT,  t;.  S.  0.  FISHER,  Af- 

FELLAHT. 

Briourca  —  Tbbms  of  Wbittbn  Agbbbmbmt.  —  When  the  terms  of  aa 
agreement  haye  been  reduced  to  writing  by  the  parties,  it  Is  to  be  con- 
sidered as  containing  all  those  terms,  and  as  between  the  parties  there 
can  be  no  other  eyldence  of  the  terms  of  the  agreement,  except  in  certain 
cases  mentioned  In  section  1856  of  the  Code  of  ClYil  Procedure. 

Id.  —  MflBQBB  OF  OsAL  NsooTiATioNS.  —  All  the  oral  negotiations  and  agree- 
ments concerning  the  exchange  rf  lands  are  merged  in  the  deeds  and 
mortgsges  given  in  pursuance  of  such  negotiations,  and  evidence  of  prior 
negotiations  eontradlcting  the  temia  of  such  instraments  is  laadmissibla. 

Appteat.  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

Oregon  Sanders,  and  Church  d  Corey,  for  Appellant 

H.  H.  Welsh,  for  Respondent 

Vakoubf,  C.  —  On  May  12,  1890,  plaintiff  was  the 
owner  of  320  acres  of  land  situated  in  the  county  of 
Fresno,  subject  to  a  mortgage  to  secure  his  debt  to  the 
mortgagee,  then  amounting  —  principal  and  interest  — 
to  about  $5,700.  At  the  same  time  defendant  owned 
1,010  acres  of  land  situated  in  Tulare  County,  subject  to 
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a  mortgage  to  secure  hig  debt  for  the  principal  sum  of 
$6y060y  on  which  had  then  accrued  about  $118  interest 

On  that  day  verbal  negotiations  were  coiimienced  be- 
tween plaintiff  and  defendant  for  an  exchange  of  their 
lands,  and  proceeded  so  far  that  they  supposed  they 
understood  each  other  as  to  the  terms  upon  which  tho 
exchange  was  to  be  made.  About  ten  days  thereafter 
(May  22d),  they  met  at  the  office  of  Mr.  L.  L.  Cory,  an 
attorney  at  law  and  notary  public,  for  the  purpose  of 
executing  the  deeds  and  other  writings  necessary  to  ef- 
fect the  exchange.  Nothing  of  their  previous  negotia- 
tions had  been  reduced  to  writing.  Mr.  Cory  drew  the 
deeds  and  other  papers,  which  were  then  executed,  con- 
sisting of  a  deed  from  plaintiff  to  defendant  of  the  land 
in  Fresno  County,  subject  to  the  mortgage  above  men- 
tioned, which  mortgage  the  defendant  by  the  terms  of 
the  deed  assumed  and  agreed  to  pay;  also  a  deed  from 
defendant  to  plaintiff  of  defendant's  land  in  Tulare 
County,  which  deed  contained  the  following:  "This 
grant  is  made  subject  to  a  mortgage  for  $6,060  to  the 
California  Savings  and  Loan  Society,  which  the  grantee 
assumes  and  agrees  to  pay,"  and  also  a  promissory  note 
of  defendant  to  plaintiff  for  $3,000,  to  secure  which  de- 
fendant executed  to  plaintiff  a  mortgage  on  the  land  in 
Fresno  County  which  had  been  conveyed  to  him  by  the 
plaintiff. 

This  action  is  founded  upon  what  is  alleged  to  have 
been  the  verbal  agreement  on  May  12,  1890.  Plaintiff 
alleges  that  the  verbal  agreement  was  to  the  effect  that 
the  defendant  was  to  pay  the  interest  upon  his  mortgage 
on  the  Tulare  County  land  up  to  the  date  when  the  deeds 
should  be  executed,  and  also  "to  pay  said  plaintiff  upon 
the  day  when  said  conveyance  and  exchange  should  be 
made,  as  one  of  the  considerations  for  said  exchange, 
the  sum  of  $360,  the  difference  between  $5,700,  amount 
of  mortgage  upon  plaintiff's  land,  and  $6,060,  amount 
of  mortgage  upon  said  defendant's  land."  Plaintiff  also 
daims  that  defendant  is  indebted  to  him  in  the  sum  of 
twenty  dollars,  for  interest  on  the  note  and  mortgage 
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for  three  thousand  dollars  above  mentioned.  It  is  al- 
leged that  defendant  has  refused  to  pay  any  of  these 
several  sums. 

The  defendant  denies  the  alleged  verbal  agreementa, 
and  alleges,  in  substanoey  that  all  verbal  negotiations  for 
the  exchange  of  lands  were  merged  in  the  above-men- 
tioned deeds,  note,  and  mortgage. 

The  court  found  for  plaintiff  on  all  the  issues,  and 
rendered  judgment  in  his  favor  for  the  amount  of  the 
several  sums  claimed. 

Defendant  appeals  from  the  judgment,  and  from  an 
order  denying  his  motion  for  a  new  trial 

1.  Appellant  contends  that  all  prior  oral  negotiationa 
and  agreements  between  the  parties  were  merged  in  the 
deeds,  mortgage,  and  promissory  note  drawn  by  Cory 
and  executed  by  the  parties  on  May  22,^  1890;  and  that 
the  court  erred  in  admitting  in  evidence,  against  defend- 
ant's objections,  such  prior  negotiations;  and  this  point 
seems  to  be  well  taken. 

Section  1625  of  the  Civil  Code  provides  that  ''the 
execution  of  a  contract  in  writing,  whether  the  law  re- 
quires it  ta  be  written  or  not^  supersedes  all  the  oral 
negotiations  or  stipulations  concerning  its  matter  which 
preceded  or  accompanied  the  execution  of  the  instra- 
ment''  And  it  is  provided  by  section  1856  of  the  Code 
of  Civil  Procedure:  ''When  the  terms  of  an  agreement 
have  been  reduced  to  writing  by  the  parties,  it  is  to  be 
considered  as  containing  all  those  terms'';  that  as  be- 
tween the  parties,  there  can  be  no  other  evidence  of  the 
terms  of  the  agreement,  except  in  certain  cases,  of  which 
this  is  not  one.  And  further  declares  that  "the  term 
'agreement'  [used  in  this  section]  includes  deeds  and 
wills,  as  well  as  contracts  between  parties/'  (Nicholson  v. 
Tarpey,  89  Cal.  617;  Wharton  on  Evidence,  sees.  1014, 
1054.) 

In  this  case  the  plaintiff  was  permitted  to  testify,  not 
only  to  prior  negotiations,  but  also  to  alleged  prior 
agreements  flatly  contradictory  of  the  terms  of  the  deed 
which  he  accepted  from  the  defendant;    not  for  the  pur^ 
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pose  of  disputing^  correcting^  or  construing  the  deed, 
but  for  the  purpose  of  compelling  the  defendant  to  pay 
money,  which,  by  the  plain  terms  of  the  deed,  he  (plain- 
tiff) had  assumed  and  agreed  to  pay. 

That  the  negotiations  were  continued  up  to  and  during 
the  time  the  deeds  were  being  drawn  by  Mr.  Cory,  and 
that  plaintiff  accepted  the  defendant's  deed  with  full 
knowledge  of  its  contents  and  meaning,  is  made  clear 
by  his  own  testimony,  as  follows  2 — 

"When  the  papers  were  drawn  up,  Mr.  Fisher,  G. 
Frank  Abbott,  Mr.  Cory,  and  myself  were  present  I 
told  Mr.  Fisher  at  that  time  that  there  was  a  difference 
of  over  three  hundred  dollars  due  me.  I  had  spoken  to 
him  several  times  of  the  difference  in  the  mortgages  in 
my  favor.  Mr.  Fisher  said  that  he  was  not  to  pay  that; 
that  he  would  not  pay  it,  or  something.  Don't  know 
exactiy  what  he  did  say.  He  expressed  himself  as  not 
desiring  to  pay  it 

"Q.  Didn't  he  say  that  that  was  not  the  agreement, 
that  it  was  all  understood,  and  that  was  not  the  agreement, 
and  that  he  was  to  give  you  a  mortgage  for  three  thou- 
sand dollars?     A.  Just  what  he  said  I  couldn't  tell  you. 

"Q.  Was  not  that  the  substance!  A.  He  said  he  was 
not  to  pay  that;  was  not  going  to  pay  it  This  took 
place  before  the  papers  passed.  After  that  I  took  the 
deed  and  accepted  the  three-thousand-dollar  mortgage. 
I  could,  as  a  matter  of  fact,  have  refused  to  have  gone  on 
with  the  trade  then.  I  thought  of  doing  it,  but  did  not 
Mr.  Fisher  had  refused  to  pay  me  this  money.  I  didn't 
know  that  he  positively  refused  to  pay  it  He  said  that 
was  not  his  understanding.  He  never  agreed  at  any 
time  after  that  to  pay  it  At  the  time  the  trade  was 
made  and  the  deed  and  papers  passed  he  didn't  agree  to 
it  At  that  time  I  told  him, — I  said  there  was  a  differ- 
ence there  which  was  due  me.  Mr.  Fisher  said  he 
didn't  understand  he  was  to  pay  it  I  didn't  say,  'All 
right,  let's  go  ahead.'  After  this  the  papers  passed, — 
my  deed  to  Mr.  Fisher  and  his  deed  to  me." 

2.    As  to  the  count  for  twenty  dollars  interest  on  the 
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mortgage  for  three  thousand  doUara,  the  evidence  was 
not  subject  to  the  objection  above  considered,  and  though 
conflicting^  was  sufficient  to  justify  the  finding  upon  that 
count 

I  think  the  judgment  and  order  should  be  reversed, 
and  a  new  trial  granted. 

BsLOHBR,  C,  and  Temple,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  reversed,  and  a  new  trial 
granted. 

Shabpbtsih^  J.,  MoFabland,  J.,  Db  Havxh,  J« 


[No.  18277.     In  Bank.  — ADgnst  10,  1892.] 

S.  a.  PHELPS,  Appbllawt,  t;.  J.  E.  BROWN  vr  jlu, 

Bespobdbnts. 

VBNDOB    and    PUBCHASBB RB8CI8SION    OF    COMTBACT    OF    SAXtM BBGOYBBT 

OF   PUBCHASB-MONBT   PAID  —  BBCOUPMBMTS   OF   DAMAOa.  —  WImB   ft   COB- 

tract  of  sale  and  purchase  of  lands  is  abandoned  or  rescinded  by  the  par- 
ties, the  yendee,  though  In  default,  may  recover  back  Installmenta  of  the 
purchase-money  paid,  less  the  actual  damage  to  the  vendor,  oeeaaloned 
by  his  breach  of  the  contract 

lOb  —  Rbcoybbt     fbok     Agbnts     of     Vucdu BSTOPPn.     OF     Aqbmt. — 

Where  a  firm  of  real  estate  agents,  who  negotiated  a  sale  and  purchase 
of  land,  received  from  the  vendee  for  the  vendor  a  checl:  for  a  sum  of 
money  as  a  deposit  or  ilrst  payment  upon  the  land,  and  took  a  receipt 
therefor  from  the  vendor,  as  the  agents  of  the  vendee,  and  upon  an 
abandonment  and  rescission  of  the  contract  by  the  parties,  received  back 
the  amount  of  the  check  from  the  vendor,  delivering  back  and  cancel- 
ing their  receipt  therefor  as  agents  of  the  vendee,  they  are  estopped 
from  denying  an  agency  for  the  vendee,  and  the  vendee  la  entitled  to 
recover  back  from  such  agents  the  amount  so  received  by  them. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jackson  Hatch,  T.  B.  Laine,  and  Laine  A  Hatch,  for 

Appellant 

Crandall  &  Biddle,  for  Eespondenta. 
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BxATTY^  0.  J.  —  This  is  an  action  by  the  vendee  in  a 
eontract  for  the  purchase  and  sale  of  lands  to  recover 
back  the  sum  of  five  hundred  dollars,  paid  at  the  date 
of  the  contract  as  a  forfeit  The  decision  of  the  superior 
court  was  against  the  plaintiff,  and  she  appeals  from  the 
judgment  on  the  judgment  roll. 

The  following  are  the  material  facts  disclosed  by  the 
record:  "In  June,  1887,  one  Norton  and  wife  owned  a 
tract  of  land  in  Santa  Clara  County,  which  was  encum- 
bered by  a  mortgage  for  nine  thousand  dollars,  and  the 
plaintiff,  a  married  woman,  owned  a  house  and  lot  in 
the  city  of  San  Jose.  The  Nortons  wished  to  exchange 
their  land  for  the  lot  of  plaintiff,  and  to  negotiate  the 
exchange  they  employed  the  defendants,  who  were  real 
estate  agents  doing  business  in  San  Jose,  as  partners 
under  the  firm  name  of  Brown  &  Ensign,  and  orally 
agreed  to  pay  them  five  hundred  dollars  as  a  commission 
if  the  exchange  should  be  made.  The  proposition  of  the 
Nortons  was,  that  they  would  convey  their  land  to  the 
plaintiff  for  twenty  thousand  dollars,  and  that  in  pay- 
ment thereof  she  should  assume  and  pay  the  mortgage 
on  the  land,  and  should  convey  her  lot  to  them  for  six 
thousand  five  hundred  dollars,  and  pay  to  them  the  bal- 
ance of  four  thousand  five  hundred  dollars  in  cash  when 
the  deeds  should  be  executed.  This  proposition  was  put 
in  writing  and  given  to  the  defendants,  and  they  deliv- 
ered it  to  the  plaintiff.  She  was  willing  to  accept  the 
proposition  and  make  the  trade  if  she  could  realize  $6,750 
for  her  lot,  and  not  otherwise.  The  defendants  then 
agreed  to  pay  her  $250  out  of  their  commissions  when 
the  trade  should  be  consummated.  This  arrangement 
was  satisfactory,  and  she  thereupon  drew  her  check  upon 
a  local  bank  for  five  himdred  dollars,  payable  to  the 
Nortons,  and  handed  the  same  to  the  defendants  as  'a 
deposit  or  first  payment.  The  defendants  on  the  same 
day  gave  the  check  to  the  Nortons,  who  executed  a  re- 
ceipt therefor,  closing  with  the  words,  Hrade  to  be  fin- 
i»»hod  within  two  weeks  from  date,  or  this  deposit  to  hn 
forfeited    without  recourse.      Title   to   prove  good 
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sale,  and  this  deposit  to  be  retumed.'  A  few  days  later 
the  defendants  handed  back  to  the  plaintiff  her  check, 
and  she  thereupon  gave  to  them,  in  place  of  the  check, 
five  hundred  dollars  in  money,  which  they  at  oxice  paid 
over  to  the  If ortons.  Subsequently  it  appeared  from  the 
abstract  of  title  furnished  by  the  plaintiff  that  an  attach- 
ment  issued  in  an  action  against  her  husband  had  been 
levied  on  her  property;  and  on  learning  this  the  Nortons 
refused  to  accept  her  deed,  or  to  carry  out  the  proposed 
exchange,  unless  she  would  have  the  attachment  removed* 
She  offered  to  give  them  a  warranty  deed,  but  refused  to 
procure  the  discharge  of  the  attachment  The  Nortons 
were  ready  and  willing  to  complete  the  trade,  and  ten- 
dered a  deed  of  their  property  to  plaintiff,  but  she  never 
offered  to  convey  to  them  an  unencumbered  title  to  her 
property,  and  never  tendered  or  offered  to  pay  the  bal- 
ance of  the  purchase-money.  Thereupon  the  Nortona 
abandoned  the  trade,  and  without  the  knowledge  of 
plaintiff,  and  without  any  directions  as  to  the  disposition 
to  be  made  of  the  money,  returned  the  five  hundred  dol- 
lars to  the  defendants,  and  the  latter  returned  to  them 
their  receipt,  with  an  indorsement  thereon  as  follows: — 

"  'Money  returned,  and  their  receipt  is  canceled. 
"  'July  25,  1887.  Brown  &  Ensiok.' 

''  'We  agree  to  release  the  signers  of  this  receipt  from 
any  expense,  legal  or  otherwise. 

"  'Brown  &  Ensign.'  " 

Upon  these  facts  two  questions  arise:  1.  Was  the 
plaintiff  entitled  to  receive  her  money  back  when  the 
Nortons  abandoned  the  trade?  2.  If  so,  can  she  recover 
it  back  from  these  defendants  f 

It  is  assimied  throughout  the  argument,  and  we  shall 
su  assume  without  deciding,  that  the  failure  or  refusal 
of  plaintiff  to  clear  her  land  of  an  attachment  levied  upon 
ii  in  a  suit  against  her  husband  was  a  failure  or  refusal 
to  do  something  which  her  contract  bound  her  to  do; 
and  that  she  thereby  placed  herself  in  default  exactly 
the  same  as  if  she  had  refused  to  pay  an  installment  of 
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the  purchase  price  when  dua  But  aflflUTning  this  to  be 
60,  and  that  the  Nortons  were  not  in  default  when  thej 
abandoned  the  trade  and  put  an  end  to  the  contract,  the 
plaintiff  nevertheless  immediately  became  entitled  to 
receive  back  the  five  hundred  dollars  which  she  had 
paidy  less  the  actual  damage  caused  bj  the  breach  of  her 
contract  This  proposition  is  fully  sustained  by  two 
recent  decisions  of  this  court  {Chary  v.  Folger,  84 
Cal.  816;  18  Am,  St  Rep.  187;  Drew  v.  Pedlar,  87  CaL 
443;  22  Am.  St  Eep.  257.)  Bespondents^  however,  insist 
that  these  decisions  are  in  conflict  with  later  as  well  as 
earlier  decisions  of  this  court;  citing  England  v.  Rogers, 
41  CaL  420;  Scott  v.  Glenn,  87  Cal.  221;  Dennis  v.  Strass- 
burger,  89  CaL  688;  Boston  v.  Montgomery,  90  CaL  307; 
Newton  v.  Htdl,  90  Cal.  487 ;  Anderson  v.  Strassburger,  92 
CaL  88. 

It  is  tine  that  in  the  case  of  Cleary  v.  Folger,  84  Cal. 
816,  18  Am.  St  Bep.  187,  which  was  decided  in  Depart- 
ment, and  never  brought  under  review  of  the  court  by 
petition  for  hearing  in  Bank,  it  was  held  contrary  to  the 
earlier  and  later  decisions,  that  in  case  of  mutual  and 
dependent  stipulations  to  be  concurrently  performed, 
both  parties  are  in  default  if  the  time  of  performance 
passes  without  tender  of  performance  on  either  side,  and 
that  the  contract  is  at  an  end.  As  to  this  proposition, 
that  case  has  been  expressly  overruled  in  Newton  v.  Hull, 
90  CaL  492,  and  the  correct  rule  of  the  earlier  cases  re- 
stored; but  the  further  proposition  involved  and  decided 
in  that  case,  and  in  Drew  v.  Pedler,  87  CaL  443,  22  Am. 
St  Bep.  257,  viz.,  that  when  a  contract  of  sale  and  pur- 
chase of  lands  is  abandoned  or  rescinded  by  the  parties, 
the  vendee,  though  in  default,  may  recover  back  install- 
ments paid  of  the  purchase-money,  less  the  actual  dam- 
age to  the  vendor  occasioned  by  his  breach  of  contract, 
has  never  been  reversed  or  modified.  In  Drew  v.  Pedlar, 
87  CaL  443,  22  Am.  St  Bep.  257,  the  parties  expressly 
stipulated  that  one  thousand  dollars,  paid  at  the  date  of 
the  contract,  should  be  retained  by  the  vendor  as  liqui- 
dated damages  in  case  of  failure  by  the  vendee  to  oom* 
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plete  the  purchase^  and  this  stipulation  was  held  void 
under  the  statute.  In  Cleary  v.  Polger,  84  CaL  316,  18 
Am.  St  Eep.  187,  it  was  held,  and  we  think  correctly, 
that  a  stipulation  to  forfeit  the  first  payment  in  case  of 
failure  by  the  vendee  to  complete  the  purchase  was  in 
effect  a  stipulation  for  liquidated  damages,  and  void.  In 
both  cases  it  was  held  that  the  vendee  could  recover,  sub- 
ject to  the  right  of  the  vendor  to  recoup  his  actual  damage. 
In  this  case  the  plaintiff^s  right  to  recover  does  not 
depend  on  the  proposition  erroneously  decided  in  Cleary 
V.  Folger,  84  CaL  316,  18  Am.  St  Eep.  187;  for  the  con- 
tract with  the  Nortons  was  ended  by  their  voluntary 
abandonment  of  it  in  consequence  of  her  failure  to  clear 
the  title  to  the  property  which  she  was  to  convey  in  the 
exchange.  The  contract  was  at  an  end,  and  the  Nortons 
were  left  with  plaintiff's  money  in  their  hands.  There  is 
no  claim  in  the  pleadings  or  finding  by  the  court  that 
they  were  actually  damaged  by  the  failure  of  plaintiff  to 
complete  the  transaction;  they  could  not  retain  the  five 
hundred  dollars  as  liquidated  damages,  and  therefore  it 
became  their  duty  to  pay  it  back. 

There  is  not  the  slightest  conflict  in  the  decisions  of 
this  court  as  to  these  points.  In  each  of  the  several  cases 
cited  and  relied  on  by  respondents  in  which  the  vendee 
of  land  was  defeated  in  an  action  to  recover  purchase 
money,  the  decision  went  upon  the  ground  that  the  ven- 
dee was  not  only  not  in  default,  but  the  contract  was 
still  in  force.  (Scott  v.  Olenn,  87  CaL  221;  Dennis  y, 
Strassburger,  89  CaL  683 ;  Boston  v.  Montgomery,  90  CaL 
307 ;  Anderson  v.  Strassburger,  92  Cal.  38.) 

The  respondents  endeavor  to  distinguish  Drew  v.  Ped- 
lar, 87  Cal.  443,  22  Am.  St  Rep.  257,  from  this  case, 
upon  the  ground  that  there  it  appeared  that  the  vendee, 
long  after  he  was  in  default,  and  the  vendor  had  elected 
to  treat  the  contract  as  abandoned  and  rescinded,  had 
made  a  tardy  offer  of  performance.  But  while  the  fact 
was  as  the  respondents  claim,  the  decision  did  not  pro- 
ceed upon  that  distinction,  but  upon  the  broad  ground 
above   stated,   as   to   which   this   case   is   practically    the 
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same.  We  are  entirelj  satisfied  with  the  correctness  of 
the  decision  in  Drew  v.  Pedlar,  and  upon  that  authority 
hold  that  when  the  Nortons  abandoned  their  contract 
the  plaintiflF  was  entitled  to  receive  her  five  hundred  dol- 
lars back. 

As  to  the  second  question  above  stated,  the  respond- 
ents claim  that  there  can  be  no  recovery  against  the 
defendants,  even  if  the  Nortons  were  liable  to  refund 
the  purchase-money  paid;  and  they  rely  upon  the  de- 
cision in  Bogart  v.  Crosby,  80  Cal.  195.  But  this  case  is 
very  different  from  that  There  the  defendants  were 
agents  for  the  vendors  exclusively,  and  they  claimed  the 
money  as  their  own  against  both  parties  to  the  contract 
They  did  not  receive  it  under  any  agreement,  express 
or  implied,  to  pay  it  over  to  the  vendee  or  to  assume  the 
liability  of  the  vendor.  Here  the  facts  found  by  the 
superior  court  fully  justified  its  conclusion,  "that  the  de- 
fendants, on  receiving  the  five  hundred  dollars  from  the 
Kortons,  took  their  place  as  to  the  money  and  assumed 
all  liabilities  as  to  the  plaintiiT  that  the  Nortons  had  in- 
curred." 

But  more  than  this,  the  findings  show  clearly  that  the 
defendants  received  the  money  as  plaintiff^s  agent  and 
for  her  use.  They  held  the  receipt  of  the  Nortons  as  her 
agents,  and  when  they  gave  it  up  they  canceled  it  as 
her  agents.  Unless  they  were  her  agents  for  that  pur- 
pose, they  had  no  right  to  deliver  up  and  cancel  that  re- 
ceipt on  return  of  the  money;  and  having  assumed  to 
represent  her  for  one  purpose,  they  cannot  be  heard  to 
say  they  did  not  represent  her  for  the  other. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  directions  to  the  superior  court  to  enter  a  judgment 
for  the  plaintiff  on  the  findings. 

Db  Havbn,  J.,  MoFabland,  J.,  Shabpstbin,  J.,  Pats*- 
809,  J.,  HABBiBoir,  J.,  and  Gabouttb,  J.^  conconed. 
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[Mo.  14272.     In  Bank.  —  Angast  10,  1892.] 

A.  W.  POTTEK,    Rbspondent,   t;.  PARKEE    DEAE, 
Appbllant. 

GOXPOBATIOK  —  UMFAID     BUBSCEJFTIONS     TO     BTOCX  —  CBIDITOB'g     BiLL    «0 

BiTfOSCB  Patkbht.  —  A  judgment  creditor  who  htm  exhaoeted  his  legal 
remedies  againat  a  ooriK>ratlon  may  maintain  a  creditor's  bill  against 
one  or  more  stockholders  to  recover  the  amount  due  to  the  corporation 
upon  unpaid  subscriptions  to  its  stock. 
Id.  —  Pabtibs  to  Cbbditob'8  Bill -^  Nom-joindbb  or  Cobpobatzoh  — 
Plb^imo  —  Waiybb  ov  Objbctxon.  —  The  corporation  should  be  made 
a  party  to  a  creditor's  bill  against  subscribing  stockholders,  but  Is  not 
an  indispensable  party,  unless  the  object  of  the  action  Is  to  saeure  an 
adjudlcatton  of  the  righto  and  llabiUUes  of  aU  the  parties,  and  a  final 
settlement  of  all  the  affairs  of  the  company;  and  when  the  action  is 
against  a  single  stockholder,  objection  to  the  non-Joinder  of  the  corpora- 
tion is  waiyed.  If  not  made  by  demurrer  or  answer. 

IBW' <- JUBISDICTIOM    OF    BQUITT  — LBGAL    BbIIBDT    AOaiNBT    StOCKHOLDBBB 

^ItrsoLYBMCT  or  Btockholdbbs  hot  Joimbd.  —  A  court  of  equity  will 
entertain  Jurisdiction  over  an  action  by  a  Judgment  creditor  who  has  ex- 
hausted his  legal  remedies  against  the  corporation  to  compel  payment  of 
unpaid  subscriptions  to  Ite  stock,  without  regard  to  the  ezhauBtlon  of 
any  concurrent  legal  remedy  against  the  stockholders  upon  their  Indl- 
▼Idual  liability,  and  without  regard  to  the  insolvency  of  subscribing 
stockholders  not  Joined  as  defendants. 
IB.  —  Land  and  Impbovbmbnt  Cokpant  —  Subbcubbd  Cafxtai.  Bbock. — 
A  land  and  improvement  company,  organised  for  the  purpose  of  acquir- 
ing real  property,  by  purchase  or  otherwise,  buying  and  selling  the  same, 
building  hotols,  street-railroads,  and  otherwise  developing  lands,  stands 
upon  the  same  basis  as  banking,  railroad,  insurance,  and  like  commercial 
corporations  having  a  $ub$orib€d  capitol  stock. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Diego  County,  and  from  an  order  denying  a  new 
trial. 

The  action  was  brought  by  the  respondent  as  a  judg- 
»-nent  creditor  of  the  Santa  Eosa  Land  and  Improvement 
Company,  to  compel  a  payment  of  an  unpaid  suhecrip- 
tion  of  the  appellant  to  its  capital  stocL  Other  faets 
are  stated  in  the  opinion  of  the  court 

c/.  E*  Deakin,  and  A.  Branson,  for  Appellant 

A.  E.  Cochran,  and  Byron  Waters,  for  Bespondent 

Patebsoi!^^  J. — ^Many    of   the   questions    discuased   hj 
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oounsel  were  considered  in  Baines  v.  Bdbeoek,  pari,  p.  583, 
this  day  filed^  and  upon  the  authority  of  that  case  must 
be  determined  adversely  to  the  contentions  of  appellant 
herein. 

In  this  case  the  corporation  was  not  made  a  party. 
No  objection  on  the  ground  of  non-joinder  of  the  corpo- 
ration as  a  party  defendant  was  made  in  the  court  below 
by  demurrer  or  by  answer.  The  defect  was  therefore 
waived.  (Code  Civ.  Proa,  sec.  434.)  Doubtless  the  cor- 
poration should  always  be  made  a  party  to  the  suit;  but 
it  is  not  an  indispensable  party,  unless  the  object  of  the 
action  is  to  secure  an  adjudication  of  the  rights  and  lia- 
bilities of  all  the  parties,  and  a  final  settlement  of  the 
affairs  of  the  company.  When  the  purpose  of  a  suit  is 
to  compel  payment  of  a  debt  out  of  the  unpaid  subscrip- 
tion of  a  single  stockholder,  the  corporation  if  not  made 
a  party  cannot  be  prejudiced  by  a  judgment  against  the 
stockholder,  and  if  he  sees  fit  to  go  to  trial  and  judg- 
ment without  objecting  to  the  non-joinder  of  the  corpo- 
ration, he  win  not  thereafter  be  heard  to  complain.  It 
is  not  claimed  in  this  case,  as  it  was  in  Baines  v.  Bab- 
cock,  that  aU  the  stockholders  were  necessary  parties 
defendant 

It  is  contended  by  appellant  that  the  Santa  Eosa  Land 
and  Improvement  Company  is  similar  in  its  nature  to 
the  South  Mountain  Consolidated  Mining  Company,  the 
mining  corporation  considered  by  Judge  Sawyer  in  8 
Saw.  866.  It  is  a  sufficient  answer  to  this  contention  to 
state  the  purposes  for  which  the  corporation  under  con- 
sideration was  organized,  viz.,  '^for  the  purpose  of  ac- 
quiring real  property  by  purchase  or  otherwise  in  the 
county  of  San  Diego,  state  of  California,  buying  and  sell- 
ing the  same,  building  hotels,  street-railroads,  and  other- 
wise developing  lands."  It  stands  upon  the  same  basis 
as  the  'Thanking,  railroad,  insurance,  and  like  commer- 
cial corporations  having  a  subscribed  capital  stock,"  re- 
ferred to  by  Judge  Sawyer. 

It  is  claimed  that  there  is  another  distinction  between 
»lii«  case  and  the  case  of  Baines  v.   Babcock.      It  ia^^ajjdr^T^ 
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that  the  complaint  in  the  latter  case  showed  that  some 
of  the  stockholders  of  the  corporations  were  either  insol- 
vent or  absent  from  the  state^  and  that  no  such  claim  k 
made   in   this   case;   that   there   is  no  necessity   shown, 
therefore,  for  invoking  the  powers  of  a  court  of  equity, 
plaintiff  having  a  complete  and  adequate  legal  remedy 
under  section  322  of  the  Civil  Code;  that  the  decisions 
cited  by  respondent  "were  all  rendered  at  places  or  in 
times  when   there  was  no  legal  remedy  available   to  the 
creditor  except  one  against  the  corporation  itself^;  and 
that  there  is  no  authority  for  holding  that  "an  equitabk 
remedy  can  be  pursued  by  a  creditor  before  he  has  ex 
hausted  his  legal  remedies,   both  against  the  corporation 
and  the  stockholders,"  unless  by  reason  of  the  insolvency 
or  absence  from  the  state  of  some  of  the  stockholders,  aa 
in  the  case  of  Baines  v.   Bahcoch,  the  legal  remedy   af- 
forded by  the  statute  would  not  be  adequate. 

We  do  not  think  there  is  any  materiality  in  the  dis- 
tinction  pointed    out,    or    any   merit   in   the   contention 
made   thereon.     It   is   true,    in   Baines   v.   Bahcoch    the 
complaint    alleged   that   some   of   the   stockholders    were 
''non-residents    or    insolvent    persons,"    which     allegation 
was  denied,  but  the  court  treated  the  issue  as  an  imma- 
terial  one,  and   found  that   the   stockholders   referred   to 
were  not  necessary  parties  to  the  action,  and  this  view 
was    sustained  here.      In  Morawetz  on  Private  Corpora- 
tions, it  is  said  that  a  judgment  creditor,  after  the  return 
of  his  execution  rmlla  bona,  may  maintain  an  action  "to 
compel   the   share-holders  to   contribute  so  much  of  the 
capital  subscribed  by  them  as  will  be  sufficient  to  satisfy 
the  claims  of  the  plaintiff  and  other  creditors  who  may 
come  in  for  payment.     Such  a  proceeding  may  be  main- 
tained, although  the   creditors   have   a  statutory  right  to 
proceed  against  the  share-holders  directly  at  law."     (Sec 
866.)     The  error  of  the  appellant  arises  from  his  failure 
to  consider  the  unpaid  subscriptions  as  a  corporate  as- 
set, which  a  creditor  has  the  undoubted  right  in  equity 
to   follow  wherever  the   same   may  be  found,   when  his 
remedy    at   law    against    the    corporation   has    been  jbk- 
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hausted.  The  corporation  and  the  stockholder  are  as 
distinct  and  separate  debtors  with  diflferent  nndertak- 
inga  as  if  they  had  never  had  any  business  relations 
with  each  other,  and  we  know  of  no  rule  which  requires 
a  creditor  to  exhaust  his  legal  remedies  against  all  his 
debtors  before  he  can,  in  equity,  pursue  the  assets  of  one 
of  them  against  whom  he  has  exhausted  his  legal  rem- 
edy. Mr.  Thompson,  in  his  chapter  on  "The  Forum: 
Law  or  Equity,"  says:  "The  elemental  rule  of  equity 
jurisprudence  that  a  court  of  this  character  will  deny 
its  aid  to  a  suitor  who  has  an  adequate  remedy  at  law, 
except  in  cases  of  concurrent  jurisdiction,  applies  to  this 
subject  only  so  far  as  that  these  courts  withhold  their 
aid  to  a  judgment  creditor  of  a  corporation  in  respect  to 
the  liabilities  of  share-holders,  when  there  are  legal 
assets  of  the  corporation  within  reach  of  his  execution. 
The  general  rule  is,  that  although  a  creditor  has  a  con- 
current remedy  against  a  share-holder  at  law,  this  does 
not  oust  the  jurisdiction  of  the  courts  of  equity." 
(Thompson  on  Stockholders,  sec  265.) 
Judgment  and  order  a£Srmed. 

Ds  Havsn^  J.,  Shabpstbih^  J.,  and  M oFablahd,  J, 
concurred. 

Habbisoit^  J.y  dissented. 


[No.  14224.     In  Bank.  —  Angnst  10,  1802.] 

W.  K  BAINES,  Eespondbnt,  t;.  E.  S.  BABCOOK,  Jb., 

BT  AL.,  ApPBLLANTS. 

COBPOBATioirB  —  Unpaid  SxiBSCBiPTZoifs  to  Stock  —  Cbbditob'b  Bixx  to 
BMVOBca  Patmsnt.  —  A  Jadgment  creditor  who  has  exhaasted  his  legal 
remedlea  against  a  corporation  may  maintain  an  action  against  Its  stock- 
holders to  recover,  for  the  benefit  of  all  the  creditors  who  may  desire  to 
come  in  and  be  made  parties,  the  amount  due  apon  unpaid  subscrip- 
tions for  stock,  when  the  corporation  neglects  or  refuBes  to  collect  tbo 
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Id.  —  Stockholdbb's  Pbbsonal  Liability  to  Cbbditobs -— Conbtbuctioii 
OF  CoDB.~The  remedy  giyen  bj  section  822  of  the  CItU  Code,  fixing 
the  personal  llabilitar  of  the  stockholders  of  a  corporation,  la  purely 
statutory,  and  famishes  to  creditors  of  corporations  additional  aeeorlty, 
by  making  the  stockholders  directly  liable  for  their  proportion  of  the 
corporate  debts,  and  was  not  intended  to  diminish  the  assets  of  the  cor- 
poration by  releasing  the  stockholder  from  his  indebtedness  to  th«  eor^ 
poratlon  on  account  of  his  unpaid  subscription  for  stock,  or  to  take  away 
from  the  creditor  the  right  to  resort  to  a  court  of  equity  to  compel  Its 
payment 

Id.  —  Sbtbbal  Liability  Of  Stockholdbbs  upon  Stjbbcbiftions  —  Pab- 
tibb  to  Cbbditob's  Bill.  —  The  liability  of  each  stockholder  upon  his 
subscription  to  the  capital  stock  of  a  corporation  is  sereral  and  not  Joint ; 
and  upon  a  creditor's  bill  by  a  judgment  creditor  wno  has  exhausted 
his  legal  remedies  against  the  corporation,  to  subject  the  amount  due 
from  the  stockholders  for  unpaid  subscriptions  for  stock  to  the  pay- 
ment of  the  judgment,  it  is  not  necessary  that  all  of  the  stockholders 
should  be  made  parties  defendant 

Id.  —  Byidbncb  —  Pubsuit  of  Statutoby  Liability  —  Bxhaubtiow  of 
Bbmbdibs  —  Rbtubn  of  BxBcunoN  Unbatibfibd.  —  It  Is  not  necesssry 
for  the  judgment  creditor  of  the  corporation,  who  Is  sed^ing  in  equity  to 
enforce  payment  of  subscriptions  to  stock,  to  show  that  he  had  pursued 
his  statutory  remedy  against  the  stockholders,  and  proof  that  the  credi- 
tor had  exhausted  his  legal  remedies  against  the  corporation  is  shown  l^y 
the  Introduction  in  eyidence  of  the  judgment  against  the  corntoration 
with  the  return  of  the  execution  issued  thereon  unsatisfied. 

Id. — CONCLUSIYBNBSS   OF   RBTUBNS — IHADMISSIBLB   IDVIDBNCB PBOFBBTY 

Subjbct  to  Bxbcution. — The  return  of  the  execution  issued  upon  the 
judgment  as  unsatisfied  is  concluslYe,  In  the  equitable  action  agalnBt 
the  stockholoers,  that  the  creditor  has  exhausted  his  legal  remedy  upon 
the  judgment ;  and  eyidence  offered  by  the  defendants  for  the  purpose  of 
showing  that  the  corporation  was  the  owner  and  in  the  possession  of  a 
large  amount  of  personal  property,  which  might  haTS  been  lerled  upon, 
is  properly  rejected  by  the  trial  court 

Id. CONCLUSIYBNBSS  OF  JUDOMBNT JNAOUIBBIBLB  ASSAULT  BY  STOCB- 

HOLDBB8.  —  Dbbt  OF  CoBPOBATiON  Ultba  VIBB8.  —  A  judgment  against 
a  corporation  for  an  alleged  corporate  indebtedness  is  coneluslye  upon 
it,  and  of  the  right  of  the  creditor  to  subject  Its  property  to  the  n.tls- 
taction  thereof;  and  in  the  absence  of  fraud  is  equally  conduslye  upon 
the  stockholder,  when  it  is  sought  to  satisfy  the  judgment  out  of  the 
assets  of  the  corporation  in  his  hands;  and  evidence  offered  by  the 
stockholders  In  the  action  against  them  to  show  that  the  Indebtedness 
for  which  the  judgment  against  the  corporation  was  reeoyered  arose 
upon  a  contract  which  was  ultra  viret.  Is  properly  excluded  by  the  trial 
court 
Id.  —  Acts  of  Cobpobation  Bindiko  upon  Stockholobbb  hi  Abbbhgb  of 
Fbaud.  —  A  corporation  represents  and  binds  its  stockholders  In  all 
matters  within  the  limits  of  its  corporate  powers,  so  long  as  it  acts  In 
good  faith  and  without  fraud  upon  their  rights;  and  In  the  bringing 
and  defending  of  suits  affecting  the  rights  and  obligations  of  the  corpo- 
ration, it  binds  the  stockholders  as  fully  as  in  the  making  of  oontraetB; 
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and  with  ItM  right  to  maintain  and  defend  actions  concerning  Ita  corpo- 
rate rlghta  or  Uabllltlea,  the  itockholders  cannot  Interfere,  except  when 
the  directora  refuae  to  act,  or  are  guilty  of  fraud  In  the  maintenance  or 
defense  of  the  action. 
iBb  —  Stock  uc  Naju  of  DaFBNDAinr  —  Liabilitt  of  Holdsb  to  Cbbditobs 
^- IXAOKiaaiBLB  BvioBRcn  —  Agbnct  fob  Ownbbs.  —  One  to  whom 
stock  la  Issaed  by  a  corporation,  and  who  has  the  same  placed  In  his  name 
on  the  corporation  books  as  the  owner,  Is  liable  to  the  creditors  of  the 
corporation  as  though  he  were  the  absolute  owner,  although  he  was  Id 
fact  a  pledgee,  agent,  or  trustee  for  the  real  owner;  and  In  an  action 
against  a  stockholder  to  subject  the  amount  due  from  him  for  unpaid 
snhBOEiptioiis  to  stock  to  the  payment  of  an  unsatisfied  Judgment  avalnst 
the  corporation,  evidence  la  Inadmissible  to  show  that  he  was  the  real 
owner  of  onlj  part  of  the  shares  Issued  to  him  by  the  corporation,  and 
that  the  others  standing  in  his  name  were  owned  by  other  partlea,  and 
were  lasaed  to  him  for  the  purpose  of  negotiating  a  loan  for  the  real 


ApFEiX  from  a  judgment  of  the  Superior  Court  of  San 
Di^go  County^  and  from  an  order  denying  a  new  trial 

The  facts  are  stated  in  the  opinion  of  the  court 

Hunsaker,  Briti  &  Ooodrich,  for  Appellants. 

Under  the  common  law  and  the  law  of  this  state,  this 
action  is  not  maintainahle,  and  the  demurrers  to  the 
complaint  for  want  of  facts  should  have  been  sustained. 
(Bawyer  v.  Hoag,  17  Wall.  610,  620;  Thompson  on  Liabil- 
ity of  Stockholders,  sec  10;  Cook  on  Stock  and  Stock- 
holders, 2d  ed,  sec.  199;  Wood  v.  Dumner,  3  Mason 
808;  Gray  v.  Coifin,  9  Cush.  199;  Salt  Lake  City  Bank  v. 
JEr6tk2ncibon^40N.J.L.54,  55;  Thomas  v.  Dakin,  23  Wend. 
96;  Ailing  v.  Ward,  24  N.  E.  Eep.  551;  French  v.  Tesche- 
maker,  24  Cal.  640;  In  re  South  Mountain  Consolidated 
Min.  Co.j  8  Saw.  366.)  There  is  a  defect  of  parties,  as 
all  the  stockholders  should  have  been  made  defendants. 
(Mann  v.  Pentz,  8  N.  T.  416-423 ;  Griffith  v.  Mangam,  73 
N.  T.  611,  612;  Adler  v.  Milwaukee  P.  B.  M.  Co.,  13  Wis. 
67-63;  Coleman  v.  White,  14  Wis.  700-705;  80  Am.  Dec. 
797;  Umgtead  v.  Buskirk,  17  Ohio  St.  113;  Bonewitz  v. 
Yan  Wert  County  Bank,  41  Ohio'  St  78 ;  Wellington  v. 
ContinerUal  C.  &  I.  Co.,  5  N.  Y.  Supp.  588 ;  Thompson  on 
Liability  of  Stockholders,  sees.  353,  361.)  The  indebted- 
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ness  was  upon  a  contract  which  was  idtra  vires,  and 
therefore  could  furnish  no  ground  for  an  action  against 
the  stockholder.  (Cox  v.  Ootdd,  4  Blatchf.  341,  346; 
Ball  V.  Auburn  Turnpike  Co.,  27  Gal.  256 ;  87  Am,  Dec- 
76 ;  Miners'  Ditch  Co.  v.  Zellerbach,  37  Gal.  643 ;  99  Am. 
Dec.  300;  Pearce  v.  Madison  etc.  B.  B.  Co.,  21  How.  441 ; 
City  of  8t.  Joseph  v.  SavUle,  39  Mo.  460 ;  Hoagland  v. 
Hannibal  etc.  B.  B.  Co.,  39  Mo.  461;  Sumner  v.  Marcy,  3 
Wood.  &  M.  106.)  The  judgment  against  the  corpo- 
ration did  not  preclude  a  defense  by  the  stockholders. 
(Neilson  v.  Crawford,  62  GaL  249;  McMahon  v.  Macy,  51 
N".  Y.  165;  Miller  v.  White,  50  N.  Y.  142;  Southmayd  v. 
Buss,  3  Conn.  52,  57.)  The  return  of  the  sheriff  upon 
the  execution  was  not  conclusive  evidence  of  the  insol- 
vency of  the  corporation,  and  of  the  exhaustion  of  the 
creditor's  remedy.  (PoL  Gode,  sec.  4178;  2  Freeman 
on  Executions,  sec  365;  WaUcer  v.  Sedgwick,  8  Gal. 
398.)  The  defendant  Babcock  should  have  been  per- 
mitted to  show  that  he  did  not  own  the  shares  of  stock 
standing  in  his  name.  The  books  of  the  company 
were  at  most  only  prima  facte  evidence  in  this  regard. 
{Mudgeti  v.  Horrall,  33  Gal.  26.  See  McMahon  v.  Macy, 
51  N.  Y.  161;  Parrott  v.  ByerSy  40  Gal.  614.)  The  equi- 
table title  remained  in  the  parties  for  whom  Bab<x)ck 
was  trying  to  borrow  the  money.  {Broadway  Bank  v. 
McElrath,  13  N.  J.  Eq.  26.)  And  they  were  lie  persons 
who,  as  regards  this  amount  of  stock,  constituted  the 
stockholders  liable  for  the  debt  of  plaintiff.  (Larrahee  v. 
Baldwin,  35  Gal.  166.) 

Works,  Oibson  &  Titus,  and  Bprigg  A  Barber,  for  Ap- 
pellants. 

Originally,  in  this  state,  both  the  equitable  liability  of 
stockholders  and  a  statutory  liability  similar  to  the  pres- 
ent one  were  expressly  provided  for  by  statute  (Stats. 
1850,  p.  347,  sec  4) ;  but  in  the  codes  but  one  of  these 
liabilities,  viz.,  the  statutory  one,  has  been  provided  for 
(Giv.  Gode,  sec  322)  ;  and  therefore  it  is  quite  clear  that 
it  was  intended  by  the  law-makers  that  the  liability  of 
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atockholders    provided    by    the    statute    should    be    their 
whole  liability.     (State  v.  Conkling,  19  Gal.  501,  512 ;  Jes- 
sup  V.  Carnegie,  80  N.  Y.  442 ;  36  Am.  Rep.  643 ;  Mills  v. 
Stewart,  41  N.  Y.  389.)     The  right  to  resort  to  unpaid 
subscriptions  of  stock  was  held  to  be  a  substitute  for  the 
personal    liability    which    subsists    in    private    copartner- 
ships.    {Sanger  v.  Upton,  91  U.  S.  56,  60.)  And  the  equity 
remedy  was  allowed,  because  at  common  law  the  stock- 
holders were  not  personally  liable  for  the  debts  of  the 
corporation.     (Thompson  on   Liabilities  of   Stockholders, 
sec.  11.)     But  in  this  state  an  absolute  personal  liability 
which  can  be  enforced  at  law  having  been  provided  for, 
this  substitute  therefor  is  no  longer  necessary,  and  should 
not  be  allowed,  at  least  until  this  legal  remedy  has  been 
exhausted,  and  has  failed  to  bring  the  creditor  his  money. 
(Loivry  v.  Inman,  46  N.  Y.  119 ;  Shaw  v.  Boylan,  16  Ind. 
384;  Allen  v.  Walsh,  25  Minn.  543,  556;   Mansfield  etc. 
Works  V.  Willcox,  52  Pa.  St  S17;  Hoard  v.  Willcox,^7 
Pa.  St  51 ;  Cook  on  Stockholders,  sec.  220 ;  Adler  v.  Mil- 
waukee etc.  Mfg.  Co.,  13  Wis.  63 ;  Taylor  v.  Bowker,  111 
U.  S.  110;  4  Am.  &  Eng.  Ency.  of  Law,  574.)     It  is  not 
shown    that    the    legal    remedy    was    exhausted    simply 
because   the    execution   against   the   corporation   was    re- 
turned   nulla    bona,    as    not    only    are    the    stockholders 
primarily  liable,  but  they   are  jointly   and   severally  lia- 
ble,   and   the   creditor   may   maintain   an   action   against 
the   stockholders   without   attempting   to    make    his    debt 
out  of  the  corporation.      (Const,  art  XIL,  sec.  3;  Civ. 
Code,  sec.   322 ;  Mokelumne  C.  &    M.  Co.  v.   Woodbury, 
14  Cal.  265;  Davidson  v.  Rankin,  34  Cal.  503;  Young  v. 
Bosenbaum,S9  Cal.  646;  Prince  v.  Lynch,  38  Cal.  530; 
99  Am.  Dec.  427;  Sonoma  Valley  Bank  v.  Hill,  59  Cal. 
109;  Morrow  v.  Superior  Court,  64  Cal.  383;    Hyman 
V.  Coleman,  82  Cal.  650;  16  Am.  St  Eep.   178.)     The 
court    below    erred    in    finding    that    other    stockholders 
than  those  sued  were  not  necessary  parties.     The  rule  is 
well  settled  that  in  an  equitable  proceeding  of  this  kind 
the  suit  is  for  the  benefit  of  all  the  creditors,  and  that 
all    the    stockholders    are    necessary    parties    defendant  i 
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(Cook  on  Stock  and  StockholderB,  sees.  206,  206;  AUen  t. 
Wahh,  25  Minn.  548,  658 ;  Pollard  v,  Bailey,  20  Wall  520; 
Morawetz  on  Corporations,  sec  866;  Thompson  on  Lia- 
bility of  Stockholders,  sec.  358 ;  Wetherhee  v.  Baker,  86 
N.  J.  Eq.  501;  OriffUh  v.  Mangam,  78  N.  Y.  611;  Adler  v. 
Milwaukee  etc.  Co.,  18  Wis.  68 ;  Patterson  v.  Lynde,  112  HL 
196 ;  Hadley  v.  Russell,  40  N.  H.  109 ;  Erickeon  v.  Nesmith, 
46  N.  H.  871;  Thompson  v.  Reno  Savings  Bank,  19  Nev. 
103;  3  Am.  St  Eep.  815.)  The  court  erred  in  refusing 
to  allow  the  defendants  to  prove  that  the  corporation 
had  property  subject  to  execution  out  of  which  the  debt 
could  have  been  made,  as  the  return  of  the  execution 
nulla  bona  was  not  conclusive  as  to  the  insolvency  of  the 
corporation.  (Windhaus  v.  Bootz,  25  Pac  Rep.  404; 
Grouse  v.  Bailey,  10  N.  Y.  Supp.  278 ;  Walker  v.  Sedgwick, 
8  Cal.  403;  Harris  v.  Taylor,  16  CaL  848;  Lee  v.  Orr,  70 
CaL  898.) 

/ 

Branson,  Wilson  &  Lamme,  also  for  Appellants. 

A  l^al  change  of  the  corporate  purposes  will  absolve 
the  stockholder  from  his  liability  upon  his  subscription 
to  the  capital  stock  (Angell  &  Amas  on  Corporations, 
sec  537;  Banet  v.  Alton  dk  Sangamon  B.  R.  Co.,  18  IlL 
508 ;  Pennsylvania  etc.  Canal  Co.  v.  We66,  9  Ohio,  186 ; 
Union  Locks  and  Canals  v.  Towne,  1  N.  H.  44 ;  8  Am.  Dec 
32 ;  Middlesex  Turnpike  Co.  v.  Swan,  10  Mass.  884 ;  Bur- 
rows V.  Smith,  10  N.  Y.  550 ;  Marrietta  etc.  B.  R.  Co.  v.  El- 
liott, 10  Ohio  St.  57 ;  Woodhovse  v.  Commonwealth  Ins.  Co., 
64  Pa.  St.  307 ;  Hester  v.  Memphis  etc.  R.  R.  Co.,  82  Miss. 
378 ;  McCullough  v.  Moss,  6  Denio,  580 ;  Troy  etc.  R.  R. 
Co.  V.  Kerr,  17  Barb.  607 ;  PlanJe  Road  Co.  v.  Lapham,  18 
Barb.  315) ;  and  therefore  a  wholly  illegal  and  tdtra  vires 
one  will  do  so,  particularly  when  the  creditor  knew  of 
the  illegal  and  ultra  vires  acts.  A  corporation  represents 
and  binds  the  share-holder  only  in  such  matters  as  are 
within  the  limits  of  the  corporate  powers.  (Green's 
Price's  Ultra  Vires,  2d  Am.  ed.,  77-4679  and  notes; 
Railway  v.  Allerton,  18  Wall.  238.) 
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Ffunk  W.  Burnett,  for  Bespondent 

This  action  is  clearly  maintainable.  {Harmon  v.  Page, 
62  OaL  448-464;  Hatch  v.  Dana,  101  U.  S.  886;  Cook  on 
Stockholders^  sec  199,  and  cases  cited;  Sawyer  v.  Hoag, 
17  WalL  610-620;  Morawetz  on  Corporations,  sees.  820, 
821.)  It  was  not  necessary  to  make  all  of  the  stock- 
holders parties  defendant  (Hatch  v.  Dana,  101  U.  S. 
205 ;  Brundage  v.  Monumental  Gold  etc.  Co.,  12  Or.  322. 
See  also,  of  the  later  cases,  Thompson  v.  Reno  Savings 
Bank,  19  Nev.  108 ;  8  Am.  St.  Rep.  797 ;  Samaingo  v. 
atUea,  20  Pac.  Eep.  607  (Ariz.)  ;  Cornell's  Appeal,  114  Pa. 
St  158;  Cook  on  Stockholders,  note  to  sec.  206.)  The 
claim  that  the  judgment  was  rendered  for  indebtedness  con- 
eontracted  vUra  vires  is  no  defense  to  the  action.  (Cook 
on  Stockholders,  sec  187,  188.)  The  judgment  is  con- 
dnsive  in  this  action.  (Cook  on  Stockholders,  sec  209; 
MorawetE  on  Corporations,  sec  865,  886;  Thompson 
on  Stockholders,  sec  829;  Slee  v.  Bloom,  20  Johns.  669.) 
As  the  defendant  Babcock  was  the  legal  holder  of  the 
stock  transferred  to  him,  he  is  liable  in  this  action,  and 
not  the  equitable  owner.  (Cook  on  Stockholders,  sec 
245 ;  Morawetz  on  Corporations,  sees.  852-854.) 

Myrick  <6  Deering,  also  for  Bespondent 

The  code  has  not  taken  away  the  creditor's  right  to 
resort  to  unpaid  subscriptions  to  the  stock  of  the  cor- 
poration. (Harmon  v.  Page,  62  Cal.  448 ;  1  Pomeroy's  Eq. 
Jut.  sees.  276  et  seq.)  The  reason  for  subjecting  the 
unpaid  subscriptions  to  the  payment  of  judgment  credi- 
tors is  not  because  there  was  formerly  no  resort  to  the 
stockholders  personally,  but  because  the  unpaid  sub- 
scriptions were  a  trust  fi^id  belonging  to  the  corporation. 
(Thompson  on  Liability  of  Stockholders,  sec.  18;  Cook 
on  Stockholders,  sec.  200.)  The  creditor  need  not  sue 
the  stockholder  on  his  statutory  liability  before  resorting 
to  the  unpaid  subscriptions.  (Thompson  on  Liability 
of  Stockholders,  sec  265;  2  Morawetz  on  Corporations, 
■ea  866.)     Neither  was  it  necessary  to  make  all  (^^tJie  i 
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Etockliolders  parties  defendant  (Hatch  r.  Dana,  101 
TJ.  S.  205,  210-211;  HUl  v.  Merchants'  Ins.  Co.,  184  U.  S. 
515,  527.)  It  was  not  error  for  the  court  to  refuse  to 
allow  the  defendants  to  prove  that  the  corporation  had 
property,  subject  to  execution  out  of  which  the  debt 
might  have  been  made,  as  the  return  was  conclusive. 
(Jones  V.  Oreen,  1  Wall,  830,  832 ;  Cook  on  Stockhold- 
ers, 2d  ed.,  pp.  208,  209.)  The  judgment  is  conclusive 
upon  the  stockholders.  (Oook  on  Stockholders,  sec 
209.)  And  the  return  upon  the  writ  of  execution  be- 
comes part  of  the  record,  and  is  entitled  to  the  same 
weight  as  evidence.  (2  Freeman  on  Executions,  2d  ed., 
sec.  363;  Bank  of  U.  8.  v.  Dallam,  4  Dana,  574,  579; 
Pigoi  V.  Davis,  3  Hawks,  25 ;  Jones  v.  Oreen,  1  WalL  880, 
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McNealy,  Trippett  &  Neale,  and  M.  8.  Babcocky  also  for 

Respondent 

The  CouBT. — This"  cause  was  submitted  in  Depart^ 
ment,  and  a  decision  was  rendered  therein,  affirming 
the  judgment,  on  September  23,  1891.  Thereafter,  on 
petition  of  appellants,  a  rehearing  was  granted,  and  the 
cause  was  submitted  in  Bank. 

We  have  given  to  the  arguments  and  briefs  of  counsel 
and  the  cases  therein  cited,  careful  attention  and  con- 
sideration, and  are  satisfied  with  the  opinion  and  con- 
clusion of  Department  Two.  Some  of  the  points  might 
be  more  elaborately  discussed  and  additional  authorities 
cited  in  support  of  the  conclusions  reached,  but  we  deen^ 
it  imnecessary  to  do  so. 

For  the  reasons  given  in  the  opinion  of  Mr.  Justice 
De  Haven,  in  Department,  the  judgment  and  order  are 
affirmed. 

Habbison,  J.,  dissented. 

The  following  is  the  opinion  above  referred  to,  ren- 
dered in  Department  Two,  on  the  28rd  of  September, 

1891.— 
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Db  Havsn^  J. — This  is  an  action  to  subject  the  amount 
due  from  defendants  for  unpaid  subscriptions  for  stock 
in  the  San  Diego  Stree^Car  Company  to  the  payment 
of  a  judgment  in  favor  of  plaintiff^  and  against  said  cor- 
poration. The  findings  of  the  courts  following  the  alle- 
gations of  the  complaint,  show  that  execution  was  issued 
upon  this  judgment,  and  by  the  sheriff  returned  unsatis- 
fied, because  he  could  find  no  property  of  the  corporation 
to  apply  to  the  satisfaction  thereof.  It  is  also  alleged 
and  found  that  the  officers  of  the  corporation  have  ne- 
glected and  refused  to  make  any  assessment  upon  its 
stock,  or  to  collect  the  balance  remaining  unpaid  upon 
subscriptions  for  its  stock.  The  plaintiff  recovered 
judgment,  and  from  this,  and  an  order  denying  their 
motion  for  a  new  trial,  the  defendants  appeal. 

1.  It  is  well  settled  that  a  judgment  creditor  who  has 
exhausted  his  legal  remedies  against  a  corporation  may 
maintain  an  action  against  its  stockholders  to  recover, 
for  the  benefit  of  all  creditors  who  may  desire  to  come 
in  and  be  made  parties,  the  amount  due  upon  unpaid 
subscriptions  for  stock,  when .  the  corporation  neglects 
or  refuses  to  collect  the  same.  The  action  is  sustained 
upon  the  principle  that  such  unpaid  subscriptions  are 
a  part  of  the  capital  stock  of  the  corporation,  and,  like 
other  debts  due  to  it,  constitute  a  fund  to  which  credi- 
tors may  look  for  the  payment  of  their  claims;  and  when 
the  corporation  neglects  to  call  them  in,  a  court  of  equity 
will  enforce  their  payment.  (Sanger  v.  Upton,  91  U.  S. 
66.)  The  contention  of  appellants,  that  this  equitable 
remedy  is  superseded  in  this  state  by  section  322  of  the 
Civil  Code,  and  that  the  only  personal  liability  of  the 
stockholder  is  that  fixed  by  that  section,  is  not  tenable, 
and  was  so  held  by  this  court  in  Harmon  v.  Page,  62  Cal. 
448.  The  remedy  given  by  that  section  of  the  code  is 
purely  statutory  and  furnishes  to  creditors  of  corpora- 
tions additional  security  by  making  the  stockholder  di- 
rectly liable  for  his  proportion  of  the  corporate  debts, 
and  was  not  intended  to  diminish  the  assets  of  the  cor- 
poration  by   releasing  the   stockholder  from   his   ^P^f^kQlp 
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edneas  to  the  corporation  on  account  of  lus  nnpaid 
subscription  for  stock,  or  to  take  away  from  the  creditor 
the  right  to  resort  to  a  court  of  equily  to  compel  its  pay- 
ment 

2.  All  the  stockholders  were  not  made  parties  defend- 
Buty  and  the  objection  to  their  non-joinder  was  taken 
both  by  demurrer  and  answer.  The  objection  is  not 
well  taken,  although  the  rule  contended  for  by  appel- 
lants finds  support  in  some  of  the  decided  cases.  The 
precise  question  arose  in  the  case  of  Hatch  v.  Dana,  101 
U.  S.  205 ;  and  it  was  there  held,  in  an  opinion  the  rea- 
soning of  which  seems  to  us  to  be  condusiye,  that  it  is 
not  necessary  that  all  the  stockholders  should  be  made 
defendants  in  this  kind  of  an  action.  The  court  there 
say:  "The  liability  of  a  stockholder  for  the  capital  stock 
of  a  company  is  several,  and  not  joint  By  his  sub- 
scription each  becomes  a  several  debtor  to  the  company, 
as  much  so  as  if  he  had  given  his  promissory  not  for 
the  amoimt  of  his  subscription.  At  law,  certainly,  his 
subscription  may  be  enforced  against  him  without  join- 
der of  other  subscribers;. and  in  equity  his  liability  does 
not  cease  to  be  severaL  •  •  •  •  It  may  be  that  if  the  ob- 
ject of  the  bill  is  to  wind  up  the  affairs  of  this  corpora- 
tion, all  the  share-holders,  at  least  so  far  as  they  can  be 
ascertained,  should  be  made  parties,  that  complete  jusr 
tice  may  be  done  by  equalizing  the  burdens,  and  in 
order  to  prevent  multiplicity  of  suits.  But  this  ia  no 
such  case.  The  most  that  can  be  said  is  that  the  presr 
ence  of  all  the  stockholders  might  be  convenient,  not 
that  it  is  necessary.  When  the  only  object  of  a  bill  is 
to  obtain  payment  of  a  judgment  against  a  corporation 
out  of  its  credits  or  intangible  property, — that  is,  out  of 
its  unpaid  stock, — ^there  is  not  the  same  reason  for  requir- 
ing all  the  stockholders  to  be  made  defendants.  In  such 
a  case  no  stockholder  can  be  compelled  to  pay  more  than 
he  owes.''  And  this  rule  is  followed  by  other  courts. 
(Thompson  v.  Bank,  19  Nev.  103 ;  8  Am.  St  Eep.  797 ;  JJoH- 
lett  V.  Drew,  67  N.  Y.  687 ;  Brundage  v.  Mining  Co.,  12 
Or.  322.) 

Digitized  by  VjOOQIC 


Aug.  1892.]  Binrxs  v.  Baboook.  691 

8.  It  was  not  neoessaiy  for  plaintiff  to  show  that  he  had 
pnrsued  his  statutory  remedy  against  the  stockholders. 
The  rale  is,  that  a  creditor  has  a  right  to  resort  to  the 
equitable  remedy  invoked  by  the  plaintiff  in  this  action 
after  he  had  exhausted  his  legal  remedies  against  the 
corporation,  and  this  was  shown  in  this  case  by  plain- 
tiff's judgment,  and  the  return  of  the  execution  issued 
thereon  unsatisfied. 

4.  The  court  did  not  err  in  refusing  to  allow  defend- 
ants to  show  that  the  corporation  was  the  owner  and  in 
possession  of  a  large  number  of  street^cars  and  other 
personal  property,  and  a  line  of  street-railway  and  of 
Taluable  franchises  within  the  city  of  San  Diego.  The 
purpose  of  this  offered  evidence  was  to  show  that  plain- 
tiff had  not  exhausted  his  legal  remedy  upon  his  judg- 
ment, but  was  not  competent  for  that  purpose.  The 
rule  upon  this  point  is  thus  stated  by  Mr.  Justice  Field 
in  Jones  v.  Oreen,  1  WalL  832 :  "The  court,  when  its 
aid  is  invoked,  looks  only  to  the  execution,  and  the  re- 
turn of  the  officer  to  whom  the  execution  was  directed. 
The  execution  shows  the  remedy  afforded  at  law  has 
been  pursued,  and  of  course  is  the  highest  evidence  of 
the  fact  The  return  shows  whether  the  remedy  has 
proved  effectual  or  not,  and  from  the  embarrassments 
which  would  attend  any  other  rule  the  return  is  held 
conclusive.  The  court  will  not  entertain  inquiries  as 
to  the  diligence  of  the  officer  in  endeavoring  to  find 
property  upon  which  to  levy.'' 

6.  The  appellants  offered  to  show  that  the  indebted- 
ness for  which  plaintiff's  judgment  against  the  corpora- 
tion was  recovered  arose  upon  a  contract  which  was 
ultra  vires.  The  evidence  was  excluded,  and  this  ruling 
is  assigned  as  error.  The  question  is  thus  presented, 
whether  such  judgment  is  conclusive  upon  the  stock- 
holders of  the  corporation  in  this  action,  and  that  it  is 
we  entertan  no  doubt.  The  object  of  this  suit  is  to 
compel  the  corporation  against  whom  the  judgment  was 
recovered  to  satisfy  the  same  out  of  its  assets,  and  it  is 
not  competent  for  the  defendants,  who  are  simply  (^U^^ip 
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upon  to  pay  what  they  owe  to  the  corporation  in  order 
that  its  obligations  may  be  discharged,  to  reopen  the 
question  whether,  upon  the  facts,  the  plaintiff  ought  to 
have  had  judgment  against  the  corporation.  The  judg- 
ment was  a  conclusive  determination  of  that  fact  as 
against  the  corporation  and  all  persons  in  privity  with 
it,  and  carries  with  it,  without  relitigating  the  facts  upon 
which  it  is  based,  the  undoubted  right  of  enforcement 
against  the  property  of  the  corporation,  and  that  is  all 
that  is  sought  in  this  case.  A  corporation  represents 
and  binds  its  stockholders  in  all  matters  within  the 
limits  of  its  corporate  power,  so  long  as  it  acts  in  good 
faith  and  without  fraud  upon  their  rights;  and  in  the 
bringing  and  defending  of  suits  affecting  the  rights  and 
obligations  of  the  corporation,  it  binds  the  stockholders 
as  fully  as  in  the  making  of  contracts.  The  right  to  sue 
and  be  sued,  to  maintain  and  defend  actions  concerning 
corporate  rights  and  corporate  liabilities,  is  a  power  in- 
cident to  every  corporation.  In  this  state  it  is  not  only 
conferred  by  statute,  but  is  preserved  by  constitutional 
provision.  (Const,  art.  XII.,  sec,  4.)  And  with  this 
right  of  the  corporation  to  maintain  and  defend  actions 
concerning  its  corporate  rights  or  liabilities  the  stock- 
holder cannot  interfere,  except  when  the  directors  refuse 
to  act,  or  are  guilty  of  fraud  in  the  maintenance  or  de- 
fense of  the  action.  (Newby  v.  Railroad  Co.,  1  Saw.  63 ; 
Memphis  City  v.  Dean,  8  Wall.  73 ;  Ware  v.  Bazemore,  58 
Ga.  316 ;  Oreaves  v.  Oouge,  69  N.  Y.  154 ;  Brewer  v.  Boston 
Theatre,  104  Mass.  378.)  It  must  necessarily  follow, 
from  the  nature  of  this  corporate  power,  that  a  judgment 
against  a  corporation  for  alleged  corporate  indebted- 
ness is  conclusive  upon  it,  and  of  the  right  of  the  credi- 
tor to  subject  its  property  to  the  satisfaction  thereof;  and, 
in  the  absence  of  fraud,  equally  conclusive  upon  the 
stockholder  when  it  is  sought  to  satisfy  the  judgment 
out  of  the  assets  of  the  corporation  in  his  hands.  This 
was  so  held  in  Marsh  v.  Burroughs,  1  Woods,  471.  Mr. 
Justice  Bradley,  in  delivering  the  opinion  of  the  court 
in  that  case,  said:  ^'The  stockholders  of  the  Jiank  c«ft- 
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not  ask  to  go  behind  the  judgments  rendered  against 
the  bank  and  question  the  original  cause  of  action^  un- 
less they  can  show  collusion  between  the  plaintiff  and 
the  banky  entered  into  for  the  purpose  of  defrauding 
the  stockholders."  And  this  view  is  also  sustained  by 
the  following  cases:  Olenn  y.  Williams^  60  Md.  93;  Henry 
V.  Elder,  63  Ga.  347;  Lehman  v.  Olenn,  87  Ala.  618;  Ste- 
phens V.  Fox,  83  N.  T.  317 ;  Bank  v.  Chandler,  19  Wis. 
435.  See  also  Morawetz  on  Private  Corporations,  sec 
865. 

6.  The  appellant  Babcock  offered  to  show  upon  the 
trial  that  he  was  the  real  owner  of  only  425  of  the  shares 
issued  to  him  by  the  corporation,  and  that  the  others 
standing  in  his  name  on  its  books  were  owned  by  other 
parties,  and  that  they  were  issued  to  him  as  a  matter  of 
convenience  to  enable  him  to  negotiate  a  loan  for  such 
owners.  The  evidence  was  excluded,  and  in  our  opinion, 
the  ruling  was  correct.  It  seems  to  be  well  settled  that 
one  to  whom  stock  is  issued  by  the  corporation,  and  who 
has  the  same  placed  in  his  name  on  the  corporation 
books  as  the  owner,  is  liable  to  the  creditors  of  the  cor- 
poration as  though  he  were  the  absolute  owner;  and 
this  whether  he  was  in  fact  a  pledgee,  agent,  or  trustee 
for  the  real  owner.  (Bank  v.  Case,  99  TJ.  S.  631 ;  Cook  on 
Stockholders,  sees.  249-253;  Thompson  on  Stockhold- 
ers, sec.  223 ;  Thompson  v.  Bank,  19  Nev.  103 ;  3  Am. 
St  Eep.  797.)  The  foregoing  views  dispose  of  all  the 
questions  presented  by  this  appeal  requiring  special 
discussion. 

Judgment  and  order  affirmed* 

BsATTT,  0.  J.,  and  MoFablahd,  J^ 
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[IVo.  20946.    In  Bank.  —  August  11,  1892.] 

THE  PEOPLE,  EBBPOiTDBirT,  v.  JOHN  MoNTJLTY.  Af- 

PXLLANT. 

Arrmu,  —  DiSKXsaAL  —  FBtroLouBXias.  —  An  appeal  will  not  be  dismissed 
upon  motion  therefor,  upon  the  ground  that  It  Is  triyolous.  To  dismiss 
an  appeal  is  to  refuse  to  consider  its  merits,  and  therefore  there  can  be 
no  dinnissal  of  an  appeal  on  the  ground  that  it  is  without  merit 

In.  —  AppnAL  nr  CmcnriJi  Camm  —  Qiounds  or  Dismissal.  —  Under  sec- 
tion 1248  of  the  Penal  Ood^  the  supreme  court  is  forbidden  to  dismisi 
an  appeal  in  a  criminal  ease,  unless  the  appeal  itself  is  irregular  In  some 
substantial  particular,  to  be  determined  by  reference  to  the  order  or 
judgment  appealed  from,  and  the  steps  taken  to  perfect  the  appeaL 

In.  —  APPIALABLI     OSDU  —  CBIMZNAL     LAW  —  HOMICIDB ORDBB     FlXIlfO 

Tzu  AMD  PZiACB  fOB  BxncuTXOM.  —  An  order  made  after  the  affirm- 
ance of  a  capital  conyictlon,  fixing  the  time  and  place  of  execution.  Is  an 
appealable  order,  and  an  appeal  therefrom  cannot  be  considered  upon  its 
nerits  upon  a  motion  to  dismiss,  or  be  dismissed  upon  the  ground  that 
It  is  frlTolons. 
to.  —  Stat  or  BzacunoM  —  CnmncAxa  or  PaoBABLa  Causb  —  An  appeal 
from  such  on^er  does  not  ipso  ^octo  stay  the  execution  of  the  sentence; 
but  in  order  to  effect  such  a  stay,  a  certificate  of  probable  cause  for  the 
appeal  must  be  obtained  from  either  a  Judge  of  ths  trial  court  or  of  the 
appellate  court 

Motion  to  dismiss  an  appeal  from  an  order  made  after 
the  a£Srmance  of  a  capital  conviction  fixing  the  time 
and  place  of  execution.  The  facts  are  stated  in  the 
opinion  of  the  conrt 

CarroU  Cook,  and  /•  E.  FotMs,  for  Appellant 

Attomey-Oeneral  W.  JBT.  H.  Hart,  for  Respondent 

BxATTT,  C.  J. — ^The  defendant  in  this  case  was  oon- 
victed  of  murder  in  the  first  degree,  and  sentenced  to 
suffer  deatL  He  appealed  from  the  judgment  of  con- 
viction, which  was  finally  affirmed  by  this  court  in  Feb- 
ruary last  Upon  the  going  down  of  the  remittitur,  the 
superior  court  made  an  order  fixing  the  twelfth  day  of 
August,  1802,  as  the  time  and  the  county  jail  of  San 
Francisco  as  the  place,  of  execution  of  the  judgment 
From  this  order  the  defendant,  on  the  eighth  day  of 
August,  served  and  filed  his  notice  of  appeal  The  peo- 
ple now  move  to  dismiss  the  appeal^  upon  the  ground 
that  it  is  frivolous. 
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This  is  not  an  appeal  from  the  judgment  of  oonvic- 
tion,  but  only  an  appeal  from  the  order  last  above  men- 
tioned^ made  and  entered  on  June  17,  1892,  and  the  fact 
that  said  order  is  designated  in  the  notice  of  appeal  as 
a  judgment  does  not  make  it  an  appeal  from  the  judg- 
ment of  conviction  which  was  made  and  entered  more 
than  three  years  before  this  last  appeal  was  taken.  An 
appeal  from  the  judgment  in  a  criminal  case  must  be 
taken  within  one  year  after  its  rendition.  (Pen.  Code, 
sec.  1239.) 

Thisy  then^  is  an  appeal  taken  under  subdivision  3  of 
section  1237  of  the  Penal  Code,  which  allows  the  defend- 
ant in  a  criminal  action  to  appeal  ''from  any  order  made 
after  judgment  affecting  the  substantial  rights  of  the 
party." 

In  People  v.  Sprague,  54  CaL  92,  and  in  two  subsequent 
cases  decided  by  this  court,  it  has  been  held  that  an  or- 
der made  after  affirmance  of  a  capital  conviction  fixing 
the  time^and  place  of  execution  is  one  of  the  orders  in- 
cluded by  said  subdivision.  There  can  be  no  doubt  of 
the  correctness  of  this  view,  and  it  therefore  follows  that 
this  defendant  had  a  right  to  take  and  to  prosecute  this 
appeaL 

Can  it  be  dismissed  upon  the  ground  that  it  is  friv- 
olous ? 

To  dismiss  an  appeal  is  to  refuse  to  consider  its  merits, 
and  therefore  there  can  be  no  dismissal  of  an  appeal  on 
the  ground  that  it  is  without  merit;  for  to  reach  this 
conclusion  the  merits  must  be  considered,  and  the  rec- 
ord must  be  examined. 

The  motion,  therefore,  is  in  terms  self -contradictory, 
and  must  be  viewed  in  its  real  character  as  a  motion  for 
a  summary  hearing  of  the  appeal  and  affirmance  of  the 
order  of  the  superior  court  This  conclusion  seems  to 
be  inevitable  upon  the  grounds  stated,  but  if  it  were 
not,  the  statutory  provision  makes  it  so. 

By  section  1248  of  the  Penal  Code  it  is  expressly  pro- 
vided as  follows:  "If  the  appeal  is  irregular  in  any  sub- 
stantial particular,  but  not  otherwise,  the  appellate  court 
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may  on  any  day,  on  motion  of  the  respondent,  upon  five 
days'  notice,  accompanied  with  copies  of  the  papers  upon 
which  the  motion  is  foimded,  order  it  to  be  dismissed^" 
By  this  provision  the  supreme  court  is  forbidden  to  dis- 
miss an  appeal  in  a  criminal  case  unless  the  appeal  itself 
is  irregular  in  some  substantial  particular,  and  this  is  to 
be  determined  by  reference  to  the  order  or  judgment 
appealed  from,  and  the  steps  taken  to  perfect  the  appeal 
Looking  to  this  order,  notice  of  appeal,  etc.,  we  find  an 
appealable  order  and  notice  of  appeal  therefrom  substan- 
tially and  formally  sufficient,  regularly  served  and  filed, 
and  in  due  time.  The  appeal,  therefore,  cannot  be  dis- 
missed without  a  plain  violation  of  the  express  inhibi- 
tion of  the  statute. 

Nor  can  we  consider  and  determine  the  appeal  upon 
its  merits  upon  this  motion  and  in  this  summary  man- 
ner. The  record  is  not  before  us,  and  the  cause  is  not 
brought  to  a  hearing  in  accordance  with  the  rules  of 
practice  of  the  court,  nor  pursuant  to  any  ordv  modify- 
ing or  dispensing  with  such  rules. 

The  argumentum  ab  inconvenienti,  so  strongly  insisted 
upon  by  the  attorney-general  as  a  reason  for  putting  a 
different  construction  upon  the  above-quoted  provision 
of  the  Penal  Code  relative  to  the  dismissal  of  appeals  in 
criminal  cases,  is  without  any  force,  for  the  simple  rea- 
son that  the  inconvenience  suggested  cannot  possibly 
arise.  He  says  that  unless  such  an  appeal  as  this  can. 
be  summarily  dismissed  upon  the  groimd  that  it  is  frivo- 
lous, it  will  be  in  the  power  of  every  person  condemned 
to  death  to  delay  the  execution  of  the  sentence  again  and 
again,  as  often  as  he  chooses,  by  the  simple  expedient  of 
taking  an  appeal  from  each  successive  order  appointing 
the  time  and  place  of  execution  so  short  a  time  before 
the  date  of  execution  as  to  preclude  the  hearing  of  the 
appeal  before  the  day  has  passed. 

This  argument  assumes  that  the  taking  of  the  appeal 
ipso  facto  stays  the  execution  of  the  sentence.  But  the 
assumption  is  contrary  to  the  express  provision  of  the 
statute.      Section  1243  of  the  Penal  Code  is  as  fpUows: 
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'^An  appeal  to  the  supreme  court  from  a  judgment  of 
conviction  stays  the  execution  of  the  judgment  in  all 
capital  cases^  and  in  all  other  caaes  upon  filing  with  the 
clerk  of  the  court  in  which  the  conviction  was  had  a 
certificate  of  the  judge  of  such  courts,  or  of  a  justice  of 
the  suprme  court,  that  in  his  opinion  there  is  probable 
cause  for  the  appeal,  but  not  otherwise." 

It  is  clear  from  a  reading  of  this  section  that  it  is  only 
the  appeal  from  the  judgment  of  conviction,  which,  as 
we  have  seen,  must  be  taken  within  one  year  after  its 
rendition,  that  stays  the  execution  propria  vigore.  In 
case  of  any  other  appeal,  such,  for  instance,  as  this  ap- 
peal from  an  order  after  judgment,  the  mere  appeal  has 
no  effect  in  staying  execution,  unless  the  judge  of  the 
superior  court  or  a  justice  of  this  court  will  grant  a  cer- 
tificate of  probable  cause  for  the  appeaL  This,  of  course, 
involves  an  examination  of  the  original  record  or  a  copy 
by  the  judge  to  whom  the  application  is  made,  and  is 
the  regular  and  only  method  prescribed  by  the  statute 
for  a  determination  whether  the  appeal  is  frivolous.  In 
pursuing  this  method,  the  onus  rests  upon  the  appellant 
to  convince  the  judge  of  the  superior  court  or  one  of  the 
justices  of  this  court  that  there  is  some  merit  in  his  ap- 
peaL If  he  cannot, — ^if  his  appeal  is  clearly  frivolous, — 
no  certificate  will  be  granted,  and  there  will  be  no  stay. 
This  being  so,  there  is  no  occasion  in  such  case  for  the 
people  to  assume  the  laboring  oar,  and  on  motion  to  dis- 
miss the  appeal,  show  that  it  is  frivolous. 

Motion  denied. 

De  Haven,  J.,  Habbison,  J.,  Shabpsteht,  J.,  and  Ga- 
BOUTTE,  J.,  concurred. 

.M0FABI.ANI),  J.,  dissenting.  —  I  dissent  I  think  that 
the  papers  submitted  show  upon  their  face  that  they 
constitute  a  mere  confessed  attempt  to  take  a  second  ap- 
peal from  the  judgment,  and  should  be  so  considered. 
The  appeal  should,  in  my  opinion,  be  dismissed. 
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[No.  10004.    jJepartment  Two.— Aogast  12,  1892.] 

HENRY  GUTZEIL,  Ebspondbwt,  v.  JAMES  0.  PEN- 

NIE  ST  AL.^  ApPBIXAJTTS. 

UaMBEAKxiio  (m  Apfial  —  BxBcunoii  BT  FouiaN  SuBan  CoxpoBAnoir 
— •▲UTHOBIR  ov  OmcsB^.  — An  undertakliix  apon  appeal,  executed  by 
a  foretgn  aurety  corporation,  and  signed  In  behalf  of  the  corporation 
■nrotj  hj  Ita  eecond  yloe-preeldent  and  Its  assistant  secretary,  with  the 
seal  of  the  corporation  affixed,  will  not  be  declared  Told,  as  not  being 
properly  signed,  where  there  Is  nothing  to  show  that  such  officers  were 
not  authorised  to  sign  and  dellyer  It 

ID. AUTHOBITT  OF  FOBDOH  COBFORATION  TO  TBANSACT  BUSXNBSa — CBBTIV- 

ICJLTM  ov  Ivsu&iMca  CoKKissioiniB  —  Dismissal  or  Appbal. — ^A  motion 
to  dismiss  an  appeal  npon  the  ground  that  the  undertaking  was  executed 
by  a  foreign  surety  corporation  which  had  not  filed  with  the  secretary  of 
•tats  a  designation  of  som :  person  residing  in  this  state  upon  whom  ser- 
Tles  of  process  conld  be  made,  as  required  by  the  act  of  April  1,  1872 
(Btats.  1871-72,  p.  826),  *.ill  be  denied,  where  It  appears  from  the  certlfl- 
eats  of  the  Insurance  commissioner  of  this  state  that  the  surety  corpora- 
tion Is  duly  authorised  to  transact  business  In  this  state. 
In.  —  Bffbct  of  CntTiFicATB  —  Pbbsumption.  —  There  Is  a  presumption 
that  the  Insurance  commissioner  properly  performed  his  official  duty  In 
Issuing  the  certificate,  and  such  certificate  Is  prima  facie  eyldence  that 
the  surety  company  has  compiled  with  section  616  of  the  CItU  Code, 
though  It  does  not  expressly  so  state. 

Id.  ^-  COMSTBUCTXOM  OF  CODB  —  DBSIOKATION  OF  AOBNT  OF  FOBSION  SUBSTT 

OoBFOBATioii  —  Filing  im  Officb  of  Insubancb  Commissioxeb — Stat- 
un  OF  Limitations.  —  Section  1056  of  the  Code  of  Civil  Procedure,  glT- 
Ing  the  Insurance  commissioner  the  same  jurisdiction  and  powers  to 
«nmlne  the  affairs  of  a  surety  corporation  as  he  has  In  other  cases,  and 
requiring  him  to  file  similar  statements  and  Issue  similar  certificates,  and 
section  616  of  the  Political  Code,  providing  that  the  commissioner  Is  not 
authorised  to  Issue  such  a  certificate  to  a  foreign  Insurance  company  until 
It  has  first  filed  In  his  office  '*the  name  of  an  agent  and  his  place  of  res- 
idence In  this  state,  on  whom  summons  and  other  process  may  be  served 
la  all  actions  or  other  legal  proceedings,"  apply  to  a  foreign  surety  com- 
pany ;  and  when  such  a  corporation  has  filed  with  the  Insurance  commfs- 
■lonar  the  designation  required  by  section  616,  that  Is  all  that  Is  required 
of  It  in  the  matter  of  naming  an  agent  upon  whom  process  may  be 
■erred,  to  entitle  It  to  do  business  In  this  state,  although  the  failure  to 
fllo  such  designation  with  the  secretary  of  state  might  deprive  It  of  the 
baneflt  of  the  statute  of  limitations,  as  provided  by  the  second  section  of 
tlM  set  of  April  1,  1872. 

Honoir  to  dismiss  an  appeal  from  the  Superior  Oonrt 
of  Santa  Clara  Coimtj.  The  facts  are  stated  in  the 
opinion  of  the  court. 

Barker  A  Lexb,  ior  Appellants.  r^         i 
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Eugene  N.  Deuprey,  W.  L.  OiU,  and  J.  B.  PaUon,  for 
Bespondent. 

Db  Havxn^  J.  —  The  undertaking  on  appeal  herein 
was  executed  by  the  American  Surety  Company,  a  for- 
eign corporation,  and  the  respondent  moves  to  dismiss 
the  appeal,  upon  the  ground  that  the  undertaking  is  not 
properly  signed,  and  upon  the  further  ground  that  the 
corporation  has  not  filed  with  the  secretary  of  state  a 
designation  of  some  person  residing  in  this  state  upon 
whom  service  of  summons  may  be  made,  as  required  by 
the  act  relating  to  foreign  corporations,  approved  April 
1,  1872.     (Stats.  1871-72,  p.  826.) 

1.  The  undertaking  is  signed  in  behalf  of  the  cor- 
poration surety  by  its  second  vice-president  and  its 
assistant  secretary,  a^ad  has  affixed  to  it  the  seal  of 
the  corporation.  There  is  nothing  before  us  to  show 
that  these  officers  were  not  authorized  to  sign  and 
deliver  the  undertaking,  and  we  cannot,  therefore, 
hold  that  the  imdertaking  is  void  because  not  prop- 
erly signed. 

2.  The  corporation  has  never  filed  with  the  secretary 
of  state  a  paper  designating  the  person  upon  whom  ser- 
vice of  process  can  be  made  for  it  in  this  state,  as  re- 
quired by  the  act  of  the  legislature  above  referred  to; 
but  it  appears  from  the  certificate  of  the  insurance  com- 
missioner for  this  state  that  '^the  American  Surety 
Company  of  New  York  City,  New  York,  is  duly  author- 
ized to  transact  business  in  this  state,  and  has  been  so 
authorized  since  December  6,  1884."  It  is  provided  by 
iSection  1056  of  the  Code  of  Civil  Procedure  that  in  re- 
spect to  corporations  organized  for  the  purpose  of  becom- 
ing surety  on  bonds  or  undertakings  authorized  by  law, 
^^the  insurance  commissioner  shall  have  the  same  juris- 
diction and  powers  to  examine  the  affairs  of  such  corpo- 
rations as  he  has  in  other  cases;  [and]  shall  require 
them  to  file  similar  statements,  and  issue  to  them  a  sim- 
ilar certificate." 

The  certificate  referred  to  in  this  section  is  one  that 
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corporation  is  authorized  to  transact  business  in  this  state, 
and  the  insurance  commissioner  is  not  authorized  to  is- 
sue such  a  certificate  to  a  foreign  insurance  company 
until  it  has  first  filed  in  his  office  ^'the  name  of  an  agent 
and  his  place  of  residence  in  this  state,  on  whom  sum- 
mons and  other  process  may  be  served  in  all  actions 
or  other  legal  proceedings  against  such  corporation  or 
company/'  (Pol.  Code,  sec.  616,)  We  think  that  under 
section  1056  of  the  Code  of  Civil  Procedure  this  provis- 
ion of  section  616  of  the  Political  Code  also  applies  to 
corporations  like  that  executing  the  undertaking  on  ap- 
peal in  this  case,  and  that  when  such  corporation  has 
filed  with  the  insurance  commissioner  the  designation 
required  by  this  section  of  the  Political  Code,  that  is  all 
that  is  required  of  it  in  the  matter  of  naming  an  agent 
upon  whom  process  in  actions  against  it  may  be  served, 
to  entitle  it  to  transact  business  in  this  state,  although 
the  failure  to  file  such  designation  with  the  secretary  of 
state  might  deprive  it  of  the  benefit  of  "the  statutes 
of  this  state  limiting  the  time  for  the  commencement 
of  actions,"  as  provided  by  the  second  section  of  the 
above-mentioned  act  of  April  1,  1872. 

The  certificate  of  the  insurance  conmiissioner,  filed  by 
the  appellant  herein,  while  it  does  not  expressly  state 
that  the  American  Surety  Company  has  complied  with 
section  616  of  the  Political  Code,  is  at  least  prima  facie 
evidence  that  it  has  done  so.  There  is  a  presumption 
that  the  insurance  commissioner  properly  performed  his 
official  duty  in  issuing  this  certificate,  and  in  the  absence 
of  any  evidence  showing  that  this  certificate  was  issued 
under  circumstances  not  authorized  by  law,  the  certifi.- 
cate  will  be  regarded  as  sufficient  proof  that  it  was  prop- 
erly issued,  and  that,  as  stated  above,  the  American 
Surety  Company  had  and  has  authority  to  transact  busi- 
ness in  this  state.  If,  in  fact,  that  corporation  has  not 
complied  with  the  section  of  the  Political  Code  above 
referred  to,  the  respondent  will  be  permitted  to  renew 
his  motion,  and  show  that  the  certificate  was  improperly 
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issued,  but  upon  the  facts  now  before  ns,  the  motioii  to 
dismiss  the  appeal  must  be  denied. 
Motion  denied 

SHABFSTBiir^  J.,  and  MoFablakb,  J.,  concurred. 


[No.  1472S.     Department  Two.—- August  12,  1892.] 

RECLAMATION  DISTRICT  No.    124,   REspoNDBifT, 
t;.  R.  A.  GRAY,  Appellant. 

BicLAKATioN  D18TBICT  —  Action  to  Rbcotsb  Asses smbht  —  Validitt  of 
Db  Facto  Oboanization  —  Acts  of  Officbbs  Lbtyino  Assbssmbnt. 
—  In  an  action  to  recoTer  an  assessment  levied  upon  land  by  a  de  facto 
reclamation  district,  the  defendant  cannot  collaterally  question  the 
yalldity  of  the  organization  of  the  district,  or  of  the  acts  of  the  board  of 
trustees  and  commissioners  in  using  data  In  the  nature  of  evidence  fur- 
nished by  surreys,  estimates,  and  reports  considered  by  them  as  to  the 
assessment  of  lands  in  the  district,  not  inyalldatlng  their  acts,  otherwise 
legal,  in  ieyying  the  assessment  sued  upon. 

Id.  —  Lboislatitb  Validation  of  Distbict  —  Pboof  of  Cobpobatb  Exist- 
■NCB  —  Validitt  of  Assessment.  —  An  act  of  the  legislature  purport- 
ing to  legalize  and  validate  a  reclamation  district  is  conclusive  proof,  in 
an  action  to  recover  an  assessment  upon  lands  in  the  district,  of  the 
existence  of  the  cori)oration  from  the  time  of  the  passage  of  the  act,  and 
an  assessment  levied  thereafter  in  accordance  with  the  statute  having 
reference  to  the  organization  of  the  district  is  valid  and  enforceable. 

Id.  —  Public  Cobpobation  —  Cbbation  bt  Special  Act  of  Lboislativb 
RacooNiTiON.  —  A  reclamation  district  is  a  public  cort>oration,  which 
can  be  created  not  only  by  the  means  and  in  the  manner  provided  by 
the  general  law,  but  also  by  special  act  or  implication.  Legislative 
recognition  Is  in  many  cases  sufficient  proof  of  its  existence. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Colusa  County. 

The  facts  are  stated  in  the  opinion. 

H.  M.  Albery,  for  Appellant 

As  the  board  of  supervisors  had  no  jurisdiction  to  ap- 
prove the  petition  for  the  organization  of  the  district, 
the  district  is  not  a  corporation,  de  facto  or  otherwise, 
and  cannot,  therefore,  levy  assessments  and  collect  taxes 
for   corporation   purposes.      {People   v.   Haggin,   57   Cal. 
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585;  District  No.  110  v.  Feck,  60  CaL  405;  Beclamaiion 
Dist.  No.  S  Y.  Ooldman,  65  CaL  642;  Williams  ▼.  Bacror 
menio  Co.,  58  Cal.  238.)  As  the  board  of  supervisors  had 
no  jurisdiction^  it  never  formed  any  district,  and  there- 
fore the  act  of  1874  was  of  no  avail  as  a  curative  statute. 
(Coole/s  Const  Lim.,  2d  ed.,  371,  383 ;  Tifft  v.  City  of 
Buffalo,  82  N.  Y.  211;  1  Dillon  on  Municipal  Corpora- 
tions, 4th  ed.,  sec  77 ;  Maxwell  v.  Ooetschius,  40  N.  J.  L. 
383 ;  29  Am.  Eep.  242 ;  Kimball  v.  Tovm  of  Rosendale,  42 
Wis.  407;  24  Am.  Eep.  423;  Richard  v.  Bote,  68  Pa.  St 
248;  Boice  v.  City  of  Plainfield,  38  N.  J.  L.  96 ;  Pryor  v. 
Dovmey,  50  CaL  404;  19  Am.  Rep.  656;  People  v.  Lynch, 
51  CaL  15 ;  21  Am.  Rep.  677;  Schumacher  v.  Tobeman,  56 
CaL  508;  McDaniel  v.  Correll,  19  HI  228;  68  Am.  Dec 
587.)  Clearly  the  legislative  organization  of  the  district 
dates  only  from  the  passage  of  the  alleged  curative  statr 
ute.  All  the  initial  proceedings  under  which  the  present 
assessment  is  based  were  taken  long  prior  to  the  passage 
of  that  statute.  These  proceedings  were  not  validated 
by  the  statute,  although  it  should  be  held  that  the  dis- 
trict was  a  valid  corporation  from  and  after  the  passage 
of  the  statute  (Mayor  of  Baltimore  v.  Horn,  26  Md.  194; 
Denny  v.  Mattoon,  84  Mass.  383 ;  and  see  Lennon  ▼.  Mayor 
etc.,  55  N.  Y.  365.) 

W.  G.  Dyas,  amicus  curuB,  also  for  Appellant. 

Adams  &  Adams,  for  Respondent 

Even  if  the  action  of  the  board  of  supervisors  was 
irregular  in  any  respect^  the  act  of  March  30,  1874,  legal- 
ized the  district  {People  v.  Rec.  Dist.  No.  108,  53  Cal. 
346 ;  Jamison  v.  People,  16  HL  257 ;  People  v.  Farnham, 
35  HI.  562;  Angell  and  Ames  on  Corporations,  sec  77; 
Boone  on  Corporations,  sec  16.)  The  corporate  acts  of 
the  district  prior  to  the  passage  of  the  validating  act  of 
March  30,  1874,  were  each  and  all  valid,  whether  the 
district,  before  such  validating  act,  is  deemed  to  have 
been  a  de  jure  or  a.  de  facto  corporation^  and  are  now  be- 
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yond   question,   in   any   manner,   or   in  any   proceeding, 
direot  or  otherwiae.    (People  v.  La  Bite,  67  CaL  630.) 

FooTB,  0.  —  This  action  was  brought  to  recover  an 
assessment  levied  upon  the  land  of  Mr.  Gray  by  the 
commissioners  of  assessment  of  an  alleged  reclamation 
district  in  the  county  of  Calaveras.  The  complaint  was 
demurred  to,  on  the  grounds  that  the  plaintiff  had  no  au- 
thority to  sue,  because  it  had  never  been  legally  formed 
or  organized  by  the  board  of  supervisors,  to  whom  the 
petition  for  said  formation  had  been  presented,  in  that 
the  said  board  in  approving  the  petition  found  that  cer^ 
tain  lands  embraced  in  the  proposed  district  had  been 
improperly  included  therein,  and  that  therefore  such  ap- 
proval was  void. 

The  second  ground  of  demurrer  is,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, because  it  appears  from  the  face  of  the  complaint 
that  the  reclamation  district  was  never  legally  formed 
or  organized,  for  the  reason  that  upon  the  petition  pre- 
sented to  the  board  of  supervisors  that  body  found  that 
certain  of  the  lands  embraced  in  the  petition  for  the 
formation  of  the  district  were  improperly  included,  and 
because  of  such  finding  of  improper  inclusion,  the  ap- 
proval of  the  petition  by  the  board,  ^^in  the  manner  and 
in  the  terms  set  forth  in  said  complaint,  was  without 
authority  of  law,  illegal,  and  void";  that  an  act  of  the 
legislature  purporting  to  legalize  and  validate  the  recla- 
mation district  only  validated,  if  at  all,  the  district  as  of 
the  date  of  the  approval  of  the  act,  validated  no  act 
of  the  board  of  supervisors  or  of  the  board  of  trustees  of 
the  district  done  anterior  to  the  passage  of  that  act,  and 
particularly  the  acts  of  the  trustees  with  reference  to 
making  by-laws,  employing  engineers  to  survey,  plan, 
locate,  and  estimate  the  cost  of  the  works  necessary  for 
reclamation,  and  in  reporting  such  estimates  to  the 
board  of  supervisors  and  asking  for  the  appointment  of 
commissioners  of  assessment,  and  also  that  the  order 
of  the  board  of  supervisors  in  appointing  such  commis- 
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eioners  was  illegal  and  void,  etc.;  that  the  assessment 
sought  in  this  action  to  be  enforced  was  based  upon  the 
plans  and  estimates  of  the  board  of  trustees  presented 
to  the  board  of  supervisors,  and  upon  an  order  of  that 
board  appointing  commissioners  of  assessment  anterior 
to  the  approval  of  the  creation  or  validating  act  of  the 
legislature  set  out  in  the  plaintiff's  complaint 

This  demurrer  was  overruled,  and  the  defendant  de- 
clining further  to  answer,  judgment  as  prayed  for  was 
given  and  made  for  the  plaintiff,  from  which  this  appeal 
is  taken. 

The  appellant  contends  that  the  board  of  supervisors 
had  no  right  to  approve  the  petition  as  they  did;  that 
the  statute  did  not  authorize  such  an  approval;  that  the 
action  of  the  board  amounted  to  no  approval  at  all,  and 
that  such  approval  was  jurisdictional  in  its  nature,  and 
that  hence  there  was  no  corporate  existence,  de  jure  or 
de  facto,  as  to  the  reclamation  district;  that  if  there  was 
no  jurisdiction  in  the  board  of  supervisors  to  organize 
the  district,  then  the  legislature  did  not  validate  its  or- 
ganzation  by  the  act  passed,  approved  March  30,  1874; 
that  assuming  such  act  of  the  l^islature  diji  validate 
the  organization  of  the  reclamation  district  as  of  the 
date  of  the  passage  of  the  curative  act,  that  such  act 
could  not  validate  the  prior  proceedings  of  the  board  of 
trustees  and  commissioners  relative  to  the  assessment 
on  the  lands  of  the  reclamation  district 

It  may  be  conceded  here,  but  not  decided,  that  the 
action  of  the  board  of  supervisors  was  illegal  in  approv- 
ing the  petition  as  they  did,  and  yet  it  would  not  neces- 
sarily follow  that  the  defendant  here  could  impeach  the 
validity  of  the  organization  of  the  reclamation  district, 
or  the  acts  of  the  board  of  trustees  and  commissioners 
as  to  the  assessment  of  the  lands  in  the  district  now  un- 
der consideration.  To  do  that  is  in  the  nature  of  a  col- 
lateral attack  on  the  organization  of  this  district,  and 
the  acts  of  the  trustees  and  commissioners.  The  ques- 
tion to  be  decided,  then,  is.  Was  this  reclamation  district 
in  existence  as  a  public  corporation,  de  jure  or  de  facto. 
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when  the  assessment  was  made,  and  was  the  assessment 
valid} 

The  district  certainly  was  a  public  corporation  from 
the  date  of  the  legislative  act,  for  it  was  said  in  People  v. 
Reclamation  District  108,  53  Cal.  848,  in  relation  to  a 
matter  similar  to  that  raised  here:  "A  corporation  of 
this  character  is,  as  already  stated,  a  public  corporation. 
Such  a  corporation  can  be  created  not  only  by  the  means 
and  in  the  manner  provided  by  the  general  law,  but 
also  by  special  act  or  by  implication  of  law.  Legislative 
recognition  of  a  corporation  is  in  many  cases  sufficient 
proof  of  its  existence. ''  It  is  clear,  at  least,  that  by  the 
passage  of  the  act  of  March  30,  1874,  the  reclamation 
district  in  question  has  received  the  recognition  of  the 
legislature  as  such.  And  in  such  a  proceeding  as  this, 
such  action  must  be  conclusive  proof  not  to  be  gainsaid 
that  the  corporation  existed  from  the  time  of  such  recog- 
nition. The  assessment  which  it  is  sought  here  to  en- 
force, was  made  after  that  date,  and  seems  to  have  been 
made  in  accordance  with  the  statute  having  reference  to 
the  organization  of  such  district  If  the  board  of  trus- 
tees and  commissioners  used  data  furnished  by  surveys, 
estimates,  and  reports  made  before  that  time,  this  was 
in  the  nature  of  evidence  considered  by  them,  but  does 
not  invalidate  their  acts,  otherwise  legal,  in  levying  the 
assessment.  The  cases  cited  by  appellant,  to  the  effect 
that  if  it  appear  from  the  complaint  that  no  reclamation 
district,  de  jure  or  de  facto,  is  shown  to  have  existed  when 
the  assessment  was  made  that  a  demurrer  such  as  here 
involved   should   be   sustained,   are   not  in  point,   as   we 

For  these  reasons,  we  advise  that  the  judgment  be  af- 
firmed. 

VAiroLrBF,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  is  affirmed. 

Db  Haven,  J.,  McFarland,  J.,  Sharpsteiit,  J, 
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[No.  U09e.     Department  Two.  —  Aagnit  12^  1899L) 

JOHANNA  BALL,  Administbatbiz^  bto.^  RsspoirDBirT, 
V.  PETER  KEHL,  Apptbt.t.ant, 

WAVn   BlOHTB  —  PXBSCBZPnON  —  COVBBKT  TO   UU   VBOK    WASnMUTB   Of 

Caxal  —  Nonca  ov  Aoyibsb  Right  —  Novsun.  —  In  an  action  to  en- 
join tbe  doelng  of  a  waste-gate  to  defendants ■  canal,  brougbt  by  a  plain- 
tiff who  alleges  a  prescriptiTe  right  to  open  the  waste-gata  and  dlTert 
water  from  the  canal,  when  not  naed  to  mn  defendant's  mllU  a  nonsalt 
Is  properly  granted,  where  plaintiff's  cTldence  shows  that  tha  waste-gate 
was  habltoally  opened  by  defendant's  express  or  Implied  consent.  In  re- 
sponse to  an  Inquiry  of  plaintiff  as  to  whether  they  desired  to  nae  the 
water,  and  does  not  disclose  an  nninterrupted  adTcrse  user  of  the  water 
for  a  period  of  Ato  years  to  the  knowledge  of  defendant  and  his  granton^ 
and  with  notice  to  them  of  a  claim  of  right  to  open  the  waate-gate  and 
take  the  water  from  the  canal  without  their  consent. 

Id.  —  BuBDiK  or  PBOor  as  to  PRBScaipTiTn  Right.  —  The  burden  of  pro?- 
Ing  nninterrupted  user  with  knowledge  of  the  owner  Is  on  the  party 
claiming  a  prescrlptlye  right. 

Id.  —  iMrBBBUFTioif  or  Usbb.  —  An  Interruption  of  adTorae  user,  howtrer 
slight,  preyents  the  acquisition  of  title  by  prescription. 

ID.  —  PnBMiBsiYB  Ubb  or  Watbb.  —  The  use  of  water  by  permission  of  the 
owner  Is  not  adverse. 

Id.  —  Appbopbiation  or  Watbb  rsoic  Wastb^satb  —  Sbcokd  Afpsopbia- 
TiON  or  Stbbam.  —  An  appropriation  of  so  much  water  as  the  owner 
of  the  canal  may  elect  to  discharge  from  his  waate-gata  does  not  Indode 
the  right  to  take  water  from  the  canal  through  the  waste-gate  by  a  tres- 
pass without  the  owner's  consent;  and  such  appropriation  does  not  con- 
fer the  same  right  as  that  of  a  second  appropriation  of  the  watera  of  a 
natural  stream  subject  to  the  rights  of  a  prior  approprlator. 

Appbal  —  Waiybb  or  Findikos  —  Pbbsuxptioh  —  Failubb  to  Fihd  mpov 
Matbbial  I88UB.  —  Where  the  record  upon  appeal  contains  flndlnga  of 
fact  and  law.  It  cannot  be  presumed  that  a  finding  upon  a  material  Isaoa 
was  waived ;  and  a  failure  to  find  upon  such  Issue  Is  an  error  for  whlA 
the  Judgment  will  be  reyereed. 

Id.  —  OKisaioM  to  Find  as  to  adtbbsb  Usbb.  —  Where  the  plaintiff  elaloH 
a  prescriptive  right  as  the  basis  of  an  injunction,  a  finding  upon  tha  lasoe 
as  to  his  adverse  user  is  material,  and  a  Judgment  In  hia  favor  caanot  be 
supported  without  such  finding  where  findings  are  not  waived. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County,  and  from  an  order  denying  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

Willisj  Cole  &  Craig,  and  JB.  E.  Houghton,  for  Appel- 

Digitized  by  LjOOQIC 


Aug.  1893.]  Ball  i;.  Kbhu  607 

H.  0.  Rolf 6,  and  BoweU  dk  Bowell,  for  Bespondent. 

Vanolief,  €•  —  The  object  of  this  action  is  perpet- 
nallj  to  enjoin  the  defendant  from  dosing  a  certain 
vaste-gate  in  his  canal  during  all  such  times  as  he  may 
not  be  using  the  water  flowing  in  the  canal  for  the  pur- 
pose of  propelling  his  grist-mill,  —  the  plaintiff  claiming 
a  prescriptive  right  to  divert  the  water  from  the  canal 
through  the  waste-gate,  for  the  purpose  of  irrigating  his 
land,  whenever  the  water  is  not  being  used  by  defendant 
for  the  purpose  of  propelling  his  mill. 

It  is  alleged  in  the  complaint  that  about  thirty  years 
before  the  commencement  of  this  action,  the  grantor  of 
the  defendant  constructed  a  canal  about  one  mile  in 
length,  through  which  they  diverted  water  from  Warm 
Greek,  and  conducted  the  same  to  their  grist-mill  in  the 
ooimtfr  of  San  Bernardino,  for  the  purpose  of  propelling 
the  machinery  of  said  mill,  but  imtil  within  a  few  days 
before  the  commencement  of  this  action  never  claimed  or 
used  the  water  for  any  other  purpose;  that,  subject  to 
the  right  of  defendant  to  use  the  water  for  all  purposes 
of  running  said  mill,  the  plaintiff,  during  twelve  years 
before  the  commencement  of  this  action,  appropriated, 
claimed,  and  used  adversely  to  defendant,  for  irrigating 
his  land,  all  the  water  di8cha]:ged  from  said  ditch  through 
said  waste-gate,  at  a  point  about  one  hundred  yeards  above 
said  mill,  ^Vhenever  the  said  mill  was  not  being  run  or 
operated."  And  also  alleged  that  plaintiff  "is  the  owner 
of  the  right  to  the  use  and  flow  of  water  from  said  canal 
for  irrigation,  agricultural,  and  domestic  purposes  as 
aforesaid,  whenever  the  same  is  not  needed  for  running 
said  mill  as  aforesaid,  and  of  the  right  to  turn  said  water 
from  said  canal  at  the  place  of  diversion,  as  hereinbefore 
stated."  The  complaint  then  proceeds  as  follows:  "That 
heretofore,  to  wit,  on  or  about  the  tenth  day  of  August 
1888,  the  defendant,  without  right,  and  while  said  mill 
was  not  being  operated,  nor  the  water  of  said  canal 
needed  or  used  for  operating  or  running  the  same,  closed 
the  said  gates  in  the  side  of  said  canal,  and  caused  the^ip 
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Baid  water  to  flow  down  said  canal  and  away  from  plain- 
tiff's said  premises  and  deprived  plaintiff  of  the  uae 
thereof;  and  defendant  has  ever  since  said  last-named 
date  caused  said  gates  to  be  closed^  and  deprived  plaintiff 
of  the  use  of  any  of  said  water^  notwithstanding  a  great 
portion  of  the  time  the  said  water  has  not  been  used  or 
needed  to  run  said  mill,  and  said  mill  has  not  been  run 
or  operated;  and  defendant  threatens  to  continue  so  to 
deprive  plaintiff  of  the  use  of  any  of  said  water  at  all 
times,  even  when  said  mill  is  not  being  run  or  operated, 
nor  said  water  needed  for  running  or  operating  the 
same." 

After  further  alleging  irreparable  injury  as  the  conse- 
quence of  being  deprived  of  the  use  of  said  water,  Um 
plaintiff  prays  "that  defendant  be  perpetually  enjoined 
from  closing  said  gate,  and  from  depriving  plaintiff  of 
the  use  or  flow  of  the  water  of  said  canal  through  said 
opening,  except  at  such  times  as  said  water  may  be 
needed  and  actually  used  for  running  and  operating 
said  milL" 

The  answer  of  defendant  specifically  denies  each  alle- 
gation of  the  complaint,  except  that  defendant's  grantors 
constructed  and  owned  the  canal  and  mill,  and  specifi- 
cally denies  any  adverse  appropriation  or  user  of  the 
water  by  the  plaintiff  or  his  grantors. 

Upon  certain  issues  of  fact  the  court  foimd  for  the 
plaintiff;  and  as  a  conclusion  of  law,  found  that  plain- 
tiff  is  the  owner  of  the  right  to  use  water  "from  said 
canal  through  the  first  waste-gate  on  the  west  side  of 
said  canal,  about  one  hundred  yards  above  the  defend- 
ant's grist-mill,  at  such  times  as  the  accustomed  flow  of 
the  water  in  said  canal  is  not  used  for  the  propulsion  and 
operation  of  said  grist-mill,  or  for  purposes  incidental  to 
or  necessary  for  the  propulsion  and  operation  of  said 
grist-mill,"  and  thereupon  awarded  the  perpetual  in- 
junction prayed  for. 

Defendant's  motion  for  new  trial,  made  on  a  state- 
ment of  the  case,  was  denied,  and  he  has  appealed  from 
liin  judgment,  and  from  the  order  denying  his  motion. 
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1.  Appellant  contends  that  the  court  erred  in  denying 
his  motion  for  nonsuit,  made  at  the  dose  of  plaintiff's 
eyidence  in  chief,  on  the  ground  that  such  evidence  did 
not  tend  to  prove  any  appropriation  or  user  of  the  water 
in  question,   adverse  to  the  defendant  or  his  grantors. 

The  cause  of  action  stated  in  the  complaint,  if  any,  is 
based  upon  plaintiff's  alleged  right  to  take  water  from 
defendant's  canal  without  defendant's  permission  and 
against  his  will;  and  the  burden  of  proving  such  right 
was  upon  the  plaintiff;  since,  so  far  as  alleged  in  the 
complaint,  such  right  was  denied.  It  is  admitted  in  the 
complaint  that  the  vendors  of  the  defendant  constructed 
the  canal  and  appropriated  the  water  of  Warm  Creek  to 
run  their  miU;  and  it  is  not  claimed  and  does  not  appear 
that  the  capacity  of  the  canal  is  greater  than  necessary 
for  that  purpose  while  the  mill  is  running.  But  it  is 
claimed  by  plaintiff  that  the  mill  has  not  run  all  the 
time,  and  that,  while  it  was  not  running,  the  defendant 
and  his  grantors  had  generally  turned  the  water  from 
the  canal  through  a  waste-gate  about  one  hundred  yards 
above  the  mill;  and  thence  returned  it  to  the  creek 
through  a  ditch  dug  by  themselves  for  that  purpose; 
and  all  this  appears  to  be  true.  But  there  was  no  evi- 
dence introduced  by  either  party,  before  or  after  the 
motion  for  nonsuit,  tending  to  prove  that  the  plaintiff 
or  his  grantors  ever,  to  the  knowledge  of  defendant  or  his 
grantors,  raised  the  waste-gate,  or  took  a  drop  of  water 
from  the  canal,  without  permission  of  the  owner  of  the 
mill.  It  appears,  however,  that  on  some  occasions 
when  the  mill  was  not  running,  the  owners  permitted 
plaintiff  and  others  to  raise  the  waste-gate  and  take 
water  from  the  canal;  and  plaintiff's  intestate — N.  H. 
Ball — ^testified  that  on  some  occasions  when  the  mill 
was  not  running,  and  when  he  could  not  find  any  one 
of  the  owners  at  or  near  the  mill,  he  had  raised  the 
waste-gate  and  taken  water  from  the  canal.  He  said:  '^I 
have  never  been  conceded  the  right  to  lift  the  waste-gate 
and  turn  the  water  away  from  the  mill  when  the  mill 
used  it,  by  the   previous  owners  or  occupants  of  that 
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milL  I  had  raised  the  gate  for  years  before  when  the 
mill  was  not  running.  I  suppose  that  was  conceded  to 
me  as  9  right  I  never  asked  for  permission,  and  they 
never  gave  it  I  never  asked  any  one  to  permit  me  to 
do  it  I  was  not  forbidden  to  do  it  on  different  oc- 
casions, for  I  never  did  it  when  they  wanted  it  at  the 
mill.  I  would  know,  because  I  would  ask.  I  would  fre- 
quently ask  Mr.  Davies  when  he  wanted  to  grind  or 
use  the  water,  and  if  he  did,  I  didn't  meddle  with  it 
«...  I  admit,  whenever  they  are  working  the  mill,  or 
working  about  the  premises  of  the  mill,  they  have  a 
right  to  use  this  water,  and  I  claim  the  right  to  use  it 
when  it  is  not  necessary  to  run  the  mill.  I  suppose  that 
necessity  is  determined  by  the  owners  of  the  mill;  they 
know  when  they  want  to  use  it  .  •  •  •  I  never  con- 
structed any  ditch  from  the  waste-gate  to  my  premises. 
I  think  the  water  flowed  down  whenever  they  chose  to 
permit  it,  through  the  sluiceway  to  the  head  of  the  ditch 

that  I  now  claim,  or  my  reservoir During  the 

time  he  [defendant]  has  been  owner  there  [about  four 
years],  I  don't  know  that  I  ever  lifted  that  gate  to  let  the 
water  down,  or  lifted  it  at  alL  ....  I  never  asked  his 
permission.  I  might  have  told  my  man  to  go  and  see  if 
he  wanted  to  grind,  and  if  he  didn't,  to  let  the  water 
come  down.  As  I  told  you  before,  I  didn't  want  the 
water  when  the  mill  wanted  it  ....  I  never  knew  the 
mill  to  run  on  Sunday,  and  Sunday  is  all  the  water  I 
want  J£  they  chose  to  run  on  Sunday,  I  wouldn't  ex- 
pect it  If  the  population  here  should  increase,  and 
the  demand  for  the  products  of  the  mill  increase  so 
that  it  was  compelled  to  run  night  and  day  to  oblige 
customers,  I  would  expect  no  water.  I  said  that  I  have 
raised  the  gate  from  fifty  to  a  hundred  times, — I  don't 
know  how  many  times.  It  is  not  the  case  that  on 
all  these  occasions  I  first  obtained  the  permission  and 
informed  the  parties  operating  the  mill  before  doing  so. 
I  stated  I  often  went  to  the  mill  to  find  out  whether 
they  needed  the  water  prior  to  raising  the  gate.  1 
often  went  there  to  see.     I  went  up  there  to  see  if  they 
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wanted  to  use  it  It  was  times  when  the  mill  was  not 
runnings  and  Mr.  Davies  would  let  the  water  seep 
through^  to  keep  the  holes  from  drying  up.  I  went  up 
to  see  him,  and  if  he  didn't  want  to  grind  I  would  use  it 
If  he  wasn't  there  and  wasn't  grinding  I  would  use  it 
I  didn't  claim  to  take  it  away  from  the  mill  when  they 
wanted  it,  or  claim  any  right  to  interfere  with  the  mill." 

According  to  Mr.  Ball's  testimony,  he  never  claimed 
the  right  to  take  any  water  from  the  canal  adversely  to 
defendant  or  his  grantors  until  about  seventeen  days  be- 
fore the  commencement  of  this  action.  While  he  admits 
their  right  to  use  the  water  as  they  deemed  necessary, 
and  also  to  determine  when  its  use  by  them  was  neces- 
sary, he  does  not  state  that  they  had  notice  that  he  ever 
took  water  from  the  canal  without  their  consent,  but 
only  that  he  sometimes  took  it  when  he  could  not  find 
any  of  the  owners  on  or  about  the  premises.  He  always 
sought  the  owners,  and  when  he  could  find  them,  asked 
them  whether  they  had  any  use  for  the  water,  before  he 
took  the  liberty  to  raise  their  waste-gate.  His  own  ver- 
sion of  the  circumstances  under  which  he  raised  the 
waste-gate  when  the  owners  were  present  unmistakably 
indicates  that  he  did  so  only  by  their  consent.  His  in- 
quiry as  to  whether  they  desired  to  use  the  water  was 
evidently  intended  by  him,  and  understood  by  them,  to 
be  a  request  on  his  part  for  permission  to  use  it.  Con- 
struing his  testimony  as  liberally  as  possible,  in  his  favor, 
there  is  nothing  in  it  tending  to  prove  that  the  defend- 
ant or  his  grantors  ever  had  notice  that  he  claimed  the 
right  to  take  water  from  their  canal  without  their  con- 
sent 

Mr.  Ball  further  testified  that,  after  having  used  the 
waste  water  more  than  six  years,  he  posted  a  written 
notice  on  the  waste-gate,  stating  that  he  claimed  "all 
the  waste  water  flowing  from  the  mill-race,"  and  claim- 
ing "the  right  to  divert  said  water  at  a  point  at  the  waste- 
gate  of  said  mill-race,  ....  and  to  conduct  the  same 
through  a  ditch   and   ditches   to   reservoirs,   and  to   and 
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upon  said  lands  [plaintiff's  lands],  08  has  been  heretofore 
done  by  me/* 

This  notice  was  posted  March  5,  1883,  and  Mr.  Ball 
testified:  ^^I  do  not  know  what  became  of  that  paper. 
....  I  should  judge  that  it  remained  there  a  few  months 
until  the  weather  took  it  away,  as  far  as  I  know."  After 
posting  this  notice,  plaintiff  took  and  used  the  water  as 
he  had  done  during  six  years  before,  and  not  differently; 
and  he  always  diverted  the  water  from  defendant's  "mill- 
race,"  at  a  point  more  than  three  hundred  feet  below  the 
waste-gate.  There  is  no  evidence  that  defendant's  gran- 
tors ever  saw  the  notice,  except  the  fact  that  it  was  posted ; 
and  according  to  Mr.  Ball's  testimony,  it  was  destroyed 
before  defendant  purchased  the  property.  But  conced- 
ing that  defendant  and  his  grantors  saw  it,  they  were 
thereby  notified  only  that  plaintiff  claimed  "the  wcute 
water  from  the  'mill-race/  to  be  diverted  and  used  ae  %t 
liad  been  diverted  and  used  by  plaintiff  during  six  years  be- 
fore." The  "mill-race"  mentioned  in  the  notice  is  the 
ditch  dug  by  defendant's  grantors  to  conduct  the  waste 
water  from  their  waste-gate  to  the  creek.  Possibly  the 
notice  might  have  had  the  effect  of  giving  plaintiff  a 
right  to  all  water  discharged  through  the  waste-gate  and 
there  abandoned  by  the  defendant  as  waste  water;  but 
it  contained  nothing  indicating  that  plaintiff  claimed  a 
right,  under  any  circumstances,  to  divert  water  from  de- 
fendant's canal  without  his  permission. 

Plaintiff  acquired  no  right  to  open  defendant's  canal 
and  take  water  from  it,  without  defendant's  consent,  in 
consequence  of  the  mere  fact  that  defendant  was  not 
using  the  water  at  the  time  plaintiff  took  it  Such  an 
opening  of  and  taking  water  from  defendant's  canal  was 
a  trespass  ab  initio  until  after  it  had  been  openly  and 
notoriously  repeated  and  continued  during  a  period  of 
five  years;  and  indeed,  this  seems  to  be  the  theory  of 
the  complaint  The  motion  for  nonsuit  raised  the  ques- 
tion whether  or  not  the  evidence  substantially  tends  to 
prove  that  the  trespass  had  been  so  committed  and  con- 
tinued for  a  period  of  five  years ;  and  as  above  shown,  it 
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« 
would  be  a  heavy  strain  upon  the  evidence  to  say  that  it 

substantially  tends  to  prove  that  plaintiff  was  ever  guilty 
of  taking  water  from  the  canal,  to  the  knowledge  of  de- 
fendant or  his  grantors,  without  their  express  or  implied 
permission.  However  this  may  be,  surely  the  evidence 
does  not  tend  to  prove  that  plaintiff  continued  so  to  take 
the  water,  even  while  it  was  not  being  used  to  run  the 
mill,  during  a  continuous  period  of  five  years. 

The  burden  of  proving  uninterrupted  user,  with 
knowledge  of  the  owner,  is  on  the  party  claiming  by 
prescription.  (American  Co.  v.  Bradford,  27  Oal.  361.) 
Interruption  of  adverse  user,  however  slight,  prevents 
acquisition  of  title  by  prescription.  {Cave  v.  Crafts,  53 
CaL  185;  Alta  Land  Co.  v.  Hancock,  85  Cal.  219;  20  Am. 
St  Eep.  217.)  The  use  of  water  by  permission  of  the 
owner  is  not  adverse.     (Feliz  v.  Los  Angeles,  58  Oal.  74.) 

The  plaintiff,  having  failed  to  prove  any  right  by  pre- 
scription, can  only  have  such  right  as  he  or  his  grantors 
acquired  by  appropriation  of  such  waste  water  as  defend- 
ant may  elect  to  discharge  through  his  waste-gate,  which 
right  does  not  include  the  right  to  take  water  from  de- 
fendant's canal  without  his  consent.  {Brown  v.  Mullen, 
65  CaL  89).  In  this  connection,  it  is  to  be  observed  that 
there  is  a  plain  and  substantial  distinction  between  the 
wrongful  taking  of  water  from  the  ditch  or  reservoir  of 
another  and  the  wrongful  diversion  of  it  from  a  natural 
stream  before  it  enters  the  ditch  or  reservoir  {Heyne- 
man  v.  BlaJce,  19  Cal.  579 ;  Parhs  Canal  &  M.  Co.  v.  Hoyt, 
57  CaL  44),  corresponding  with  the  common-law  distinc- 
tion between  trespass  vi  et  armis  or  de  boms  asportatis 
and  trespass  on  the  case.  For  the  purpose  of  diverting 
water  from  Warm  Creek,  it  would  not  have  been  neces- 
sary to  break  defendant's  canal,  nor  in  any  mode  to  take 
from  it  the  water  therein  contained,  which,  being  in  de- 
fendant's possession  and  under  his  control,  had  become 
his  personal  property.  Had  the  plaintiff  claimed  the 
right  to  divert  water  from  Warm  Creek,  instead  of  the 
right  to  divert  the  water  from  defendant's  canal,  prob- 
ably the  relative  rights  of  the  parties  might  have  been 
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determined  by  the  rules  announced  in  the  cases  of  Ort- 
man  v.  Dixon,  13  Cal.  34,  and  Smith  v.  O'Hara,  43  CaL 
371.  But  those  cases  are  only  partially  applicable  to  the 
facts  of  this  case.  The  plaintiff  claims  no  right  to  take 
water  from  Warm  Creek;  and  it  is  clear  that  he  could 
have  acquired  no  right  to  the  water  in  defendant's  canal 
by  the  mere  diversion  or  appropriation  thereof,  involv- 
ing, as  it  would,  a  trepass  upon  defendant's  property. 
The  only  alleged  right  of  the  plaintiff  is  the  right  to  di- 
vert water  from  defendant's  canal,  without  his  consent  and 
against  his  will,  at  all  times  when  it  is  not  necessarily 
used  by  defendant  to  run  his  mill;  and  if  acquired  at 
all,  this  right  could  have  been  acquired  only  by  uninter- 
rupted adverse  user  during  a  period  of  five  years.  And 
conceding,  for  the  sake  of  the  argument  only,  that  there 
was  an  adverse  user  during  a  part  of  the  period  of  five 
years,  this  fact  alone  would  not  sufficiently  tend  to  prove 
an  adverse  user  during  that  whole  period  to  entitle  the 
plaintiff  to  recover. 

2.  But  there  is  no  finding  upon  the  issue  as  to  adverse 
user;  and  counsel  for  appellant  contend  that  for  this 
reason  the  decision  is  against  law. 

The  only  answer  to  this  point  by  respondent's  coun- 
sel is,  that  inasmuch  as  the  record  does  not  show  that 
findings  were  not  waived,  it  must  be  presumed  that  they 
were  waived. 

But  where,  as  in  this  case,  the  record  contains  written 
findings  of  fact  and  law,  the  presumption  contended  for 
has  never  been  indulged.  In  this  case  the  judgment 
roll  contains  what  purport  to  be  findings  of  fact  and  law 
under  the  following  recitals:  'This  case  having  been 
heretofore  tried  and  submitted  upon  the  pleadings,  evi- 
dence, and  briefs  of  counsel,  the  court  finds  the  following 
facts." 

Following  this  are  four  paragraphs  of  findings  of  fact; 
and  under  the  heading  ^'Conclusions  of  law"  are  four 
paragraphs  of  conclusions  of  law. 

Under   these   circumstances,  I   think  there   is  no  pre- 
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slunption  that  a  finding  on  the  issue  as  to  adverse  user 
was  waived. 

I  think  the  judgment  and  order  should  be  reversed^ 
and  the  cause  remanded  for  a  new  triaL 

Hatnxs^  O.J  and  Belohsb^  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  are  reversed,  and  the  cause  re- 
manded for  a  new  trial.    • 

Ds  Havxn^  J.,  MoFabulnd^  J.,  Shabpstsin,  J. 

Hearing  in  Bank  denied. 


[Mo.  19007.     In  Bank.  — Avgatt  18,  1892.] 

SOUTHERN  PACIFIC  RAILROAD  COMPANY,  Ap- 
pellant, t;.  FRANK  DUFOUR,  Respondent. 

WATBB   RIOHZB PlBCOLATINO    WATSHS APPBOPRIATION    OF   SPBING Dl- 

TSBSiON.  —  Where  a  spring  is  fed  solely  by  percolating  waters  which  seep 
into  It  from  swamp  or  wet  land  surrounding  the  same,  and  not  by  any 
mnnlng  stream  of  water,  there  Is  no  water  at  such  spring  to  which  the 
rifht  of  use  can  be  acquired,  either  by  statutory  appropriation  or  by 
adTerte  user,  and  no  action  will  lie  in  favor  of  one  who  has  collected  the 
water  at  the  spring  In  a  reservoir,  and  transmitted  It  by  a  pipe  for  use, 
against  one  who  has  diverted  the  water  from  the  reservoir  by  means  of 
a  tunnel  and  ditch,  constructed  above  the  reservoir  on  bis  own  land,  for 
Irrigation  and  domestic  use. 

Id.  —  BwrmBRAXZAV  Watsbs  Past  or  Soil.  —  The  law  controlling  the 
rights  to  subterranean  waters  not  running  through  a  channel  or  defined 
eonne  Is  very  different  from  tbat  affecting  the  rights  of  surface  streams. 
In  the  former  ease  the  water  b^ongs  to  the  soil.  Is  part  of  It,  Is  owned 
and  possessed  as  the  earth  Is,  and  may  be  used,  removed,  and  controlled 
to  the  same  extent  by  the  owner;  and  no  action  will  He  for  Injuries 
canaed  by  cutting  It  off. 

Id.  —  Action  vob  Dxvbbsion  —  Fxkdino  as  to  Pbbcolation  —  Faxlubb  to 
Find  as  to  Appbopbiation.  —  A  finding,  In  an  action  for  the  diversion 
of  water  from  plalntlCTs  reservoir,  that  the  reservoir  was  sustained  by 
percolating  waters  alone,  and  that  the  digging  of  the  ditch  by  the  de- 
fendant was  for  useful  purposes  upon  his  own  land,  and  above  the  reser- 
voir, is  sufllclent  to  sustain  the  judgment  In  favor  of  the  defendant,  and 
a  failure  to  find  upon  the  Issue  of  appropriation  doee  not  constitute  a 
reversible  error.  ^  I 
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FxMDiMOS  —  CONTBOL  OF  JuDOMBNT  —  Failubi  TO  FzND.  —  Wbere  the  ally- 
ing of  a  certain  fket  neeenarily  controls  the  jadgment  In  an  action,  tlie 
failure  of  the  eoort  to  find  upon  other  iMuei  doea  not  conetitata  rareral- 
Ue  error. 

AppBiJL  from  a  judgment  of  the  Superior  Oonrt  of 
Kern  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Joseph  D.  Redding,  and  J.  E.  Foulda,  for  Appellant 

Mahon  &  Laird,  and  J.  A.  Haralson,  for  Bespondent 

Gabouttb,  J. — ^This  is  an  action  to  restrain  respond- 
ent from  unlawfully  diverting  certain  waters  claimed  to 
have  been  appropriated  by  appellant  under  the  provis- 
ions of  the  Civil  Code.  Judgment  went  for  defendant, 
and  this  appeal  is  prosecuted  from  the  judgment  and 
order  denying  the  motion  for  a  new  triaL  The  findings 
of  the  court  are  not  attacked,  and  the  facts  of  the  case 
may  be  briefly  stated  as  follows:  In  the  year  1888,  Du- 
four  acquired  title  to  section  36  of  a  certain  township, 
and  range  situated  in  Kern  County.  Prior  to  this  event 
said  realty  was  the  property  of  the  state.  Upon  this 
tract  of  land  was  a  small  tract  of  marsh  or  swamp  land, 
in  which  the  water  came  to  the  surface  of  the  ground. 
As  early  as  the  year  1880  plaintiff  made  an  excavation 
or  reservoir  some  five  feet  in  diameter  in  this  marsh,  in 
which  the  water  collected,  and  from  thence  it  was  trans- 
ferred in  a  small  underground  pipe  a  mile  or  more  dis- 
tant, to  the  railroad  station  of  Cameron,  where  it  was 
applied  to  the  various  uses  of  plaintiff.  In  the  year  1886, 
plaintiff,  in  pursuance  of  sections  1410  et  seq.  of  the 
Civil  Code,  posted  a  notice  at  the  said  reservoir,  daiming 
five  inches  of  said  waters  measured  under  a  four-inch 
pressure;  and  it  is  under  these  acts  and  the  foregoing 
provisions  of  the  Code  that  plaintiff's  rights  are  based. 
Prior  to  the  commencement  of  this  action,  defendant 
made  a  timnel  into  an  adjoining  hill,  and  dug  a  ditch  in 
connection  therewith  (said  acts  being  done  upon  his  own 
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land)^  for  the  purpose  of  procuring  water  for  irrigation 
and  for  his  sheep.  The  action  of  defendant  resulted  in 
plaintiff's'  reservoir  becoming  dry  and  the  water  oollect- 
ing  in  defendant's  ditch^  and  this  litigation  followed. 

The  court  found  '%at  said  spring  (reservoir)  in  the 
complaint  described  was,  on  the  seventh  day  of  October, 
1886,  and  for  a  long  period  of  time  prior  to  that  date, 
and  ever  since  such  date  has  been  and  now  is,  fed  solely 
by  percolating  waters  which  seep  into  said  spring  from 
the  swamp  or  wet  land  surrounding  the  same,  and  such 
spring  is  not  and  never  has  been  fed  by  any  running 
stream  of  water,"  The  finding  is  amply  supported  by 
the  evidence,  which  clearly  indicates  that  no  stream  of 
water  runs  into  or  from  the  bog  or  spring  other  than  is 
conveyed  away  through  plaintiff's  pipe  line.  In  the  face 
of  these  facts,  it  is  entirely  immaterial  whether  the  steps 
taken  by  plaintiff  under  the  statute  law  of  the  state  were 
strictly  within  the  provisions  of  that  law  or  not.  There 
was  no  water  at  the  spot  to  which  plaintiff  could  acquire 
the  right  of  use,  either  by  statutory  appropriation  or  ad- 
verse user,  and  this  principle  is  supported  by  unques- 
tioned authority.  In  Trustees  of  Delhi  v.  Toumans,  50 
Barb.  316,  the  matter  is  exhaustively  discussed,  and 
Justice  Boardman  there  said:  'The  law  controlling  the 
rights  to  subterranean  waters  is  very  different  from  that 
affecting  the  rights  of  surface  streams.  In  the  former 
case  the  water  belongs  to  the  soil,  is  part  of  it,  is  owned 
and  possessed  as  the  earth  is,  and  may  be  used,  removed, 
and  controlled  to  the  same  extent  by  the  owner."  After 
citing  many  authorities,  the  opinion  continues:  "These 
and  other  cases  establish  the  principle  that  no  action 
will  lie  for  injuries  caused  by  cutting  off  subterranean 
channels  percolating  the  soil  or  running  through  un- 
known channels  and  without  a  distinct  or  defined  ooursa" 

The  facts  of  this  case  place  it  entirely  without  any 
recognized  exceptions  to  the  foregoing  rule,  and  bring  it 
directly  in  line  in  all  essential  particulars  with  Hanson 
v.  McCue,  42  Oal.  303,  10  Am.  Eep.  299,  where  the  prin- 
ciples declared  in  the  case  of  Trustees  of  Delhi  y.  Tai/h 
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mans  are  fully  adopted;  and  this  court  went  to  the  extent 
of  sayingy  that,  in  the  absence  of  any  proof  that  the 
spring  was  supplied  by  any  well-defined  flowing  stream, 
it  would  be  presumed  to  be  formed  by  the  ordinary  per- 
colation of  water  in  the  soiL  In  this  case,  the  court 
having  found  that  the  alleged  spring  or  reservoir  was  fed 
by  percolating  waters  alone,  and  the  evidence  disclosing 
that  no  stream  of  water  whatever  flowed  naturally  from 
the  marsh  or  spring,  it  is  apparent  that  title  to  the  land 
carried  title  to  the  water,  and  plaintiff's  acts  of  attempted 
appropriation  created  no  right  or  easement,  for  no  water 
was  present  which  could  be  the  subject  of  appropriation. 

In  addition  to  a  specific  denial  of  the  allegations  of 
the  complaint,  by  the  way  of  a  special  defense  defendant  set 
out  that  the  water  flowing  from  said  spring  formed  a  nat- 
ural watercourse  through  defendant's  land,  and  that  he 
was  entitled  to  the  use  of  said  water  as  a  riparian  owner. 
At  the  dose  of  defendant's  case  he  withdrew  his  special 
defense,  and  this  action  of  counsel  is  assigned  as  error. 
Upon  an  examination  of  the  record,  we  find  no  objection 
or  exception  taken  to  the  withdrawal  of  this  special  de- 
fense from  the  answer,  and  hence  do  not  perceive  how  it 
can  be  a  proper  subject  for  review.  If  plaintiff,  relying 
on  the  allegations  of  the  defense  to  cure  a  defective  com- 
plaint, was  surprised  and  misled  by  such  action  of  coun- 
sel, upon  a  proper  showing  he  would  have  been  entitled 
to  a  continuance  in  order  that  he  might  amend  his  com* 
plaint  or  procure  additional  evidence,  but  there  is  noth- 
ing to  indicate  that  he  applied  for  such  relief. 

The  complaint  states  that  on  the  seventh  day  of  Octo- 
ber, 1886,  the  plaintiff  appropriated  the  waters  flowing 
into  and  from  a  certain  spring  (then  follows  the  location 
of  the  spring),  to  the  extent  of  flve  inches  measured  un- 
der a  four-inch  pressure.  The  answer  contains  a  specific 
denial  of  this  allegation,  and  the  court  found  as  a  fact, 
and  in  the  exact  words  of  the  complaint,  that  plaintiff 
did  not  on  the  seventh  day  of  October,  1886,  appropriate 
the  waters  flowing  into  and  from  a  certain  spring  (then 
follows  the  location  of  the  spring)   to  the  extent  of  five 
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inohea  measured  xmder  a  four-inch  pressure.  If  the 
denial  in  the  answer  had  been  couched  in  the  language 
of  the  finding,  it  would  have  fallen  before  objection,  and 
the  finding  must  likewise  fall.  It  is  evasive,  and  passes 
upon  no  material  facts  involved  in  the  case.  The  plead- 
ings presented  the  issue  whether  or  not  there  was  an  ap- 
propriation of  water.  That  was  the  ultimate  fact,  the 
heart  of  the  case,  and  in  response  to  that  issue  the  court 
found  that  there  was  no  appropriation  of  water  upon  the 
seventh  day  of  October,  1886,  to  the  extent  of  five  inches 
measured  under  a  four-inch  pressure.  The  date  of  the 
appropriation  and  the  amount  of  water  appropriated 
were  immaterial,  and  we  are  thus  left  without  a  finding 
as  to  the  ultimate  fact  Can  this  judgment  stand,  in  the 
absence  of  a  finding  upon  the  question  of  appropriation? 
It  was  held  in  Windhaus  v.  Bootz,  92  Cal.  623,  that  where 
the  finding  of  a  certain  fact  necessarily  controlled  the 
judgment,  the  omission  of  the  court  to  find  upon  other 
issues  would  not  constitute  reversible  error,  for  findings 
upon  such  issues  might  be  placed  to  the  credit  of  the 
appellant  and  still  the  judgment  stand.  Upon  this  prin- 
ciple of  law,  respondent  contends  that  the  court  having 
found  that  the  spring  was  sustained  by  percolating  wa- 
ters only,  other  findings  became  unnecessary;  for  under 
the  authority  of  Hanson  v.  McCue,  42  Cal.  303,  10  Am. 
Rep.  299,  such  fact  controlled  the  judgment  in  favor  of 
respondent.  Considered  alone,  this  finding  is  not  suffi- 
cient to  accomplish  such  results,  for  it  is  not  inconsistent 
with  the  fact  that  a  natural  stream  of  water  flowed  from 
the  spring,  which  might  be  the  subject  of  appropriation. 
But  the  ^-ntWnft  that  the  spring  was  fed  by  percolating 
waters,  taken  in  connection  with  the  additional  finding 
that  .the  digging  of  the  trench  or  ditch  by  defendant  was 
for  useful  purposes,  upon  his  own  land  and  above  the 
spring,  inflexibly  directs  the  course  of  the  judgment  to 
the  respondent  Conceding  that  a  natural  stream  of 
water  flowed  from  the  spring,  which  under  Ely  v.  Fergu- 
son, 91  Cal.  187,  could  be  the  subject  of  appropriation, 
still  that  fact  did  not  create  any  barrier  which  would 
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prevent  reBpondent  from  di^ng  trenches  upon  his  o^^n 
land,  even  though  the  digging  of  such  trenches  resulted 
in  the  destruction  of  the  spring  as  a  source  of  water 
supply.  If  respondent's  alleged  diversion  had  been  lo- 
cated by  appellant  at  a  point  below  the  spring  and  upon 
a  natural  stream  flowing  therefrom,  then  the  principle 
of  law  involved  would  have  been  entirely  different  from 
that  now  presented.  The  land  where  respondent  made 
his  excavation  was  his  own  land,  and  the  spring  was  sit- 
uated thereon,  although  that  fact  is  immaterial;  for,  as 
Justice  Crockett  said  in  Hanson  v.  McCue,  42  Cal.  305, 
10  Am.  Rep.  292,  "if  the  plaintiff  was  the  owner  of  the 
Dixon  spring,  with  a  consequent  right  to  the  use  of  all 
of  its  waters,  the  defendant  would  have  the  clear  right 
to  dig  upon  his  adjoining  land  for  any  useful  purpose, 
notwithstanding  he  might  thereby  divert  the  percola- 
tions, and  thus  destroy  the  spring."  The  digging  of  re- 
spondent was  upon  his  own  land;  he  interfered  with  no 
natural  stream  of  water,  either  surface  or  subterranean; 
the  waters  were  percolating  waters,  a  part  of  the  soil 
itself,  and  of  which  the  owner  had  the  free  and  absolute 
use.  Under  such  circumstances,  the  owner  of  the  land 
cannot  be  disturbed.  This  principle  is  settled  law. 
(Hanson  v.  MeCue,  42  CaL  805 ;  10  Am.  Eep.  292 ;  Mosier 
i\  Caldwell,  7  Nev.  102 ;  Dehli  v.  Youmans,  50  Barb.  316 ; 
Angell  on  Watercourses,  sec.  112  )  It  follows  that  the 
findings  are  sufficient  to  support  the  judgment 
Let  the  judgment  and  order  be  affirmed. 

Kabbison,  J.,  Ds  Havbn,  J.,  and  Bbatty^  C.  J.,  oon- 
curred. 

Patjebson^  J.,  concurring. — ^I  concur.  No  order  was 
made  striking  out  the  cross-complaint;  but  the  court 
finds  it  was  withdrawn.  Assuming,  however,  that  it  is 
still  a  part  of  the  record,  and  that  the  court  erred  in 
admitting  evidence  to  contradict  the  defendant's  alle- 
gation that  the  water  flowing  from  the  spring  formed  a 
natural  watercourse,  there  are  no  specifications  of  error. 
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The  appellant's  oontention,  therefore,  cannot  be  con- 
sidered. 

The  findings  support  the  judgment,  and  there  is  no 
specification  as  to  the  insufficiency  of  the  evidence  to 
support  any  of  the  findings.  The  failure  of  the  court  to 
find  on  all  the  issues  is  not  assigned  as  ground  for  a  new 
trial, — ^it  is  not  alleged  that  the  decision  is  against  law. 
As  the  facts  found  support  the  judgment,  the  failure  of 
the  court  to  find  on  any  issue  not  necessary  to  support 
the  judgment  cannot  be  considered  on  the  appeal  from 
the  judgment     (Winslow  v.  Oohrensen,  88  OaL  460.) 

MoFasxjlsj},  J.,  dissenting. — I  am  not  able  to  concur 
in  the  judgment  -of  affirmance.  It  is  true  that  the  plead- 
ings, the  objections  and  exceptions  (and  .the  want  of 
them),  the  findings,  and  certain  occurrences  at  the  trial, 
present  such  an  uncertain,  disjointed,  and  unsatisfactory 
record,  that  it  was  difficult  to  see  what  was  or  was  not 
decided  in  the  court  below.  But  I  think  there  should 
be  a  new  trial,  so  that,  under  amended  pleadings  and 
proper  findings,  it  may  be  discovered  what  the  real  facts 
of  the  case  are,  and  what  principle  of  law  is  applicable 
to  the  rights  asserted  by  the  parties.  And  I  think  that 
the  deficiencies  of  the  findings  are  ground  for  reversal. 

In  the  complaint  it  is  averred,  in  substance,  that  ^'on 
the  seventh  day  of  October,  A.  D.  1886,  the  plaintiff  ap- 
propriated the  waters  flowing  into  and  from  a  certain 
spring  [describing  its  location]  to  the  extent  of  five 
(5)  inches  measured  xmder  a  four-inch  pressure;  that  it 
conveyed  the  said  water  to  Cameron  Station  on  its  rail- 
road, and  used  it  for  supplying  its  locomotives  and  em- 
ployees with   water;    and   that   it  continued  to  so  use  it 

until  the day   of    February,   1889,   when    defendant 

wrongfully  diverted  it  from  the  pipes  and  tanks  of  plain- 
tiff. The  answer  denies  that  plaintiff  ever  appropriated 
any  of  said  waters  at  any  time,  or  that  defendant  wrong- 
fully diverted  the  same;  and  avers  that  since  July  31, 
1888,  defendant  has  been  the  owner  in  fee  of  certain 
described    land;    that  the  spring  is  on  said  land;    that 
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''the  water  flowing  from  said  spring  forms  a  natural 
watercourse  flowing  through  defendant's  said  land/'  and 
that  defendant,  as  a  riparian  owner,  uses,  and  has  the 
right  to  use,  "said  spring  and  watercourse"  for  domes- 
tic purposes,  watering  stock,  etc.,  and  that  plaintiff, 
since  said  July  81,  1888,  has,  by  means  of  a  pipe,  tapped 
"said  spring,  and  the  waters  flowing  therefrom,"  and 
diverted  them  away  from  defendant's  land. 

It  is  dear,  therefore,  from  the  pleadings,  that  there  is 
a  "watercourse"  having  its  source  at  the  spring.  It  is 
said  that  defendant  "withdrew"  that  part  of  his  answer 
which  admitted  and  averred  this  watercourse.  In  my 
judgment  it  certainly  was  not  withdrawn.  The  part  of 
the  answer  which  contains  this  averment  is  called  by 
the  parties  a  cross-complaint  What  happened  was  sim- 
ply this:  After  defendant  had  rested,  plaintiff's  counsel 
— ^for  some  reason — chose  to  say  that  he  desired  to 
introduce  the  so-called  cross-complaint  in  evidence; 
whereupon  defendant's  counsel  made  the  remark,  "I 
desire  to  say  we  dismiss  the  cross-complaint"  This 
remark  amounted  to  nothing  more  than  any  other 
expressed  desire  for  something  never  obtained,— even 
if  any  meaning  could  be  attached  to  the  word  "dismiss" 
as  therein  used.  The  status  of  the  answer  was  not 
changed  in  the  least  by  the  remark;  and  it  would  not 
have  been  changed  if  counsel  had  used  the  word  'Snth- 
draw."  He  could  not  have  withdrawn  the  answer  by 
taking  physical  possession  of  the  paper  on  which  it 
was  written  and  putting  it  in  his  pocket, — ^which  would 
have  been  a  much  more  palpable  thing  t&an  the  mere 
expression  of  a  desire  to  withdraw  it  The  record  could 
not  have  been  changed  to  suit  counsel's  desire  without 
an   order  of  court 

The  main  issue  in  the  case^  therefore^  was,  whether 
plaintiff  had  appropriated  any  part  of  this  watercourse; 
and  the  only  findings  on  this  issue  were,  that  "the  plain- 
tiff did  not,  on  the  seventh  day  of  October,  1886,  appropri- 
ate the  waters  flowing  into  and  from  a  certain  spring, 
^..mtothe  extent  of  five  inches  measured  under  a  four- 
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inch  pressure,"  and  ''that  plaintiff  did,  from  the  seventh 
day  of  April,  1866,  up  to  the  day  of  February,  1889, 
enjoy  the  uninterrupted  use  of  some  water  taken  by  it 
from  said  spring,''  but  that  the  amount  was  less  than 
five  inohes.  Of  course  these  findings  are  utterly  irre- 
sponsive to  the  said  issue.  And  there  were  other  find- 
ings fully  as  defective  as  these. 

It  is  said,  however,  that  defective  findings  on  all  other 
issues  are  immaterial,  because  the  court  found  (in  find- 
ings 6  and  7)  that  the  spring  was  ''fed  solely  by  perco- 
lating waters,"  and  not  by  "any  running  stream  of 
water,"  and  that  the  water  was  taken  away  from  the 
spring  and  watercourse  by  a  trench  which  defendant 
dug  on  his  own  land  near  the  spring,  "with  a  view  of 
securing  water  for  his  sheep  and  stock."  I  think  that 
finding  7  is  entirely  too  vague  and  uncertain  to  form  a 
basis  for  the  application  of  certain  alleged  doctrines 
about  precolating  waters.  I  have  not  been  able  to  find 
any  case  in  which  it  has  been  held  that  a  spring  and 
watercourse  originating  in  it  can  be  lawfully  under- 
mined and  destroyed  by  a  trench  or  tunnel  run  for  that 
express  purpose,  to  the  injury  of  a  vested  right  in  the 
watercourse.  And  the  evidence  in  the  case  at  bar  tends 
strongly  to  show  that  defendant's  tunnel  and  trench 
were  run  for  the  express  purpose  of  destroying  the 
spring  and  watercourse;  and  that  the  main  effect  was, 
not  to  prevent  percolating  waters  from  flowing  into  the 
spring,  but  to  compel  the  waters  of  the  spring  and 
watercourse  to  flow  avi,  and  down  into  the  trench.  I 
think,  therefore,  that  the  findings  should  have  been 
more  specific  on  this  point,  and  should  have  stated  the 
facts  clearly  and  fuUy.  It  may  be  remarked  that  a 
watercourse  is  none  the  less  a  watercourse  because  it 
has  its  source  in  a  spring  fed  by  "percolating"  waters. 

The  case  relied  on  by  respondent  is  Hanson  v.  McCue, 
42  Cal.  808 ;  10  Am.  Eep.  292.  There  were  two  opinions 
delivered  in  that  case,  one  of  which  was  based  mainly 
on  Wheatley  v.  Baugh,  20  Pa.  St.  528,  64  Am,  Dec.  721 
(the  citation  in  the  opinion  being  incorrectly  giv^n   as 
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28  Pa.  St),  and  the  other  upon  the  trustees  of  Delhi  v. 
Youmans,  60  Barb.  816.  In  the  Pennsysvania  case  the 
facts  were  that  '^a  TniniTig  corporation,  in  the  course  of 
necessary  operations  in  mining  minerals  from  their  own 
land,  interrupted  the  percolations  which  supplied  a 
spring  on  an  adjoining  tract;"  and  of  course  the  court 
held  that  where  a  miner  working  his  mine  in  the  usual 
way,  interrupts  percolating  underground  water  the  result 
is  incidental  to  the  lawful  use  of  his  land,  and  if  it  causes 
loss  to  an  adjoining  proprietor,  such  loss  is  damnum 
absqiLe  injuria.  In  the  case  from  50  Barbour,  the  facts 
do  not  so  clearly  appear;  but  the  court  says  that  "if  the 
defendant's  excavation  or  ditch  drew  the  water  from  the 
plaintiff's  spring  instead  of  stopping  the  flow  of  water 
from  defendant's  land  to  such  spring,  then  the  defend- 
ant would  be  liable  in  this  action."  In  Hanson  v.  McCue, 
42  CaL  303,  10  Am.  Rep.  292,  itself,  the  facts  were  materi- 
ally different  from  those  in  the  case  at  bar.  In  that  case, 
if  there  had  been  a  natural  watercourse  running  from 
the  spring,  which  Hanson  had  appropriated  years  be- 
fore McCue  or  his  grantors  had  acquired  any  estate  in 
the  land,  and  McCue  had  afterwards  diverted  any  of  the 
water  to  the  injury  of  Hanson's  prior  right,  then  the 
facts  would  have  been  similar  to  those  claimed  by  plain- 
tiff in  the  present  case.  But  the  facts  in  that  case  were, 
that  McOue's  grantor  owned  the  land  on  which  the 
spring  was  as  early  as  1844,  in  which  year  he  con- 
structed an  artificial  ditch,  by  which  he  carried  the  water 
several  hundred  yards  to  a  vineyard.  This  ditch  crossed 
a  piece  of  'Smoccupied  and  unclaimed"  land,  which 
Hanson  did  not  acquire  until  a  dozen  years  afterwards. 
When  McCue  undertook  to  change  the  course  of  the 
water,  thus  leaving  the  old  ditch  dry,  Hanson  claimed 
that  he  had  acquired  a  right  by  prescription  to  have  th^ 
water  continue  to  flow  in  the  old  ditch;  but  the  court 
held  that  there  was  no  such  prescriptive  right,  because 
McCue  would  have  no  right  to  complain  that  the  water 
in  the  artificial  channel,  after  leaving  the  spring,  was 
used  below  by  Hanson,  and  therefore  there  was  no  "pre- 
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fULxnption  of  the  grant  of  an  easement.''  Therefore,  as 
Hanson  had  no  right  to  the  flow  of  the  water  through 
the  artificial  ditch,  it  made  no  difference  what  McOue 
did  with  it,  —  and  that  consideration  was  determinative 
of  the  case.  But  in  the  case  at  bar  plaintiff  claims  that 
it  appropriated  the  waters  of  the  spring  and  watercourse 
to  a  useful  and  most  necessary  purpose,  while  the  land 
on  which  they  were  situated  was  public  land,  and  years 
before  the  defendant  had  any  interest  therein. 

Nearly  all  the  cases  in  which  the  disturbance  of  per- 
colating water  has  been  held  harmless  have  been  cases 
where  the  party  charged  has  dug  a  well,  or  worked  a 
mine,  or  made  some  other  excavation  in  the  lawful 
enjoyment  of  the  ordinary  use  of  his  land,  and  where 
tbe  loss  to  the  complaining  party  was  merely  incidental 
to  such  use,  and  not  the  result  of  a  direct  intent  to  cause 
such  loss.  (Two  very  instructive  and  exhaustive  opin- 
ions upon  the  subject  are  to  be  found  in  Pixley  v.  Clarh, 
86  N.  T.  620,  91  Am.  Dec.  72,  and  Dickinson  v.  Canal 
Co.,  7  Exch.  282.)  I  fear  that  the  affirmance  of  the  judg- 
ment of  the  case  at  bar,  as  it  now  stands,  will  make  a 
precedent  that  will  be  misleading  as  to  some  interesting 
and  important  phases  of  the  law  of  water  rights.  I  think 
that  the  case  should  be  retried  under  proper  pleadings; 
and  that  there  should  be  findings  upon  all  the  material 
issues,  setting  forth  dearly  and  fully  the  pivotal  faoli  of 
the  case. 

Rehearing  denied. 
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2L  Ji  OHUEOH,  RKSPoiTDBirT,  v.  3.  W.  SHANKLIN 

BT  AIm,  ApPBLUUfTTa. 

IfOmOiai  —  COITDITIOX    am    to    AFFBOYAL    of    TITLI    BT    ATTOBinTB  —  Ta- 
UNTT  OF  TXTIiB  IMKATBBZAL  U   AbSBMCB  OF   FBAUD.  *-  IH  BB   BCtiOB  tO 

foreeloBB  b  mortga<0  given  to  secure  the  payment  of  promlasory  notee, 
pBTBble  to  the  mortgagee  when  he  should  perfect  the  title  to  certain 
land  to  the  Batlafactlon  of  certain  attorneyB  aamed,  where  It  appean 
that  the  attorneT*  named  rejected  the  title,  and  there  it  no  allegation 
that  their  action  waa  controlled  by  Traud,  collusion,  or  undue  influence, 
the  mortgagee  cannot  recover,  although  the  court  may  find  the  title  to 
be  In  fact  good. 

Ilk  —  ABBITBJlTIOM  —  PBBFOBKAMCB    of    CONTBACT-^DBCISIOir    OF    Umfxbb 

—  JuBisDiCTioif  OF  Coubt.  —  When  parties  to  a  contract  fix  upon  bb 
umpire  and  agree  to  abide  by  hie  decision,  neither  of  them,  without  the 
consent  of  the  other,  can,  in  the  abeence  of  fraud,  withdraw  the  quee- 
tlon  of  performance  fron  the  common  arbiter  for  the  purpose  of  referring 
It  to  the  decision  of  a  court  or  ^ury. 

Appsai.  from  a  judgment  of  the  Superior  Court  of 
Freano  County,  and  from  an  order  denying  a  new  trial 

The  facts  are  stated  in  the  opinion  of  the  court 

Church  &  Cory,  for  Appellants. 

The  plainti£F  was  not  entitled  to  recover^  as  it  was  not 
shown  that  the  title  was  satisfactory  to  the  attorneys 
chosen^  in  accordance  with  the  condition  of  the  notes. 
{Brown  v.  Foster,  113  Mass.  136 ;  18  Am.  Rep.  465 ;  Aiken 
V.  Hyde,  99  Mass.  183 ;  Gibson  v.  Cranage,  39  Mich.  49 ; 
83  Am.  Rep.  351 ;  Wood  Reaping  etc.  Co.  v.  Smith,  50  MicL 
565 ;  45  Am.  Rep.  57 ;  Silszy  Mfg.  Co.  v.  Chico,  11  Saw. 
183 ;  McCarren  v.  McNvlty,  7  Gray,  139 ;  Cray  v.  Central 
B.  Co.,  11  Hun,  70;  Hallidie  v.  Sutter  St.  JR.  Co.,  63  CaL 
575;  Heron  v.  Davis,  3  Bosw.  336;  Benjamin  on  Sales, 
Bennett's  notes,  sec.  560,  note  12;  Wharton  on  Contracts, 
sec.  594,  note  2;  Mfg.  Co.  v.  Brush,  43  Vt  528;  Hoffman 
V.  Gallagher,  6  Daly,  42;  ZalesJci  v.  Clark,  44  Conn.  218; 
26  Am.  Rep.  446;  Tyler  v.  Amss,  6  Lans.  280;  Butler  v. 
Tucker,  24  Wend.  447 ;  Barton  v.  Hermann,  11  Abb.  Pr., 
N.  S.,  887  iEhaust  Elevator  Co.  v.  B.  B.  Co.,  66  Wis.  218; 
Packard  v.   Van  Shoick,  58  HL   79.)     In  order  to  en- 

Digitized  by  VjOOQIC 


Atg.  1893.]  Ohuboh  t;.  SHANKtnr.  62^ 

title  the  plaintiff  to  recover,  it  must  be  Bhown  that  the 
attomeyB  fraudulently  and  capriciously  refused  to  be 
satisfied  with  the  title.  (Adams  v.  New  York,  4  Duer, 
296;  Wyckoif  ▼•  WtnJiam,  44  N.  Y.  143;  MUler  v.  White, 
60  N.  Y.  144;  Lloyd  on  Buildings,  26,  27.) 

B.  P.  Davidson,  and  Firman  Church,  for  Bespondent 

In  this  case  the  gist  of  the  condition  was,  that  the  title 
should  be  perfected,  and  whenever  that  was  done  the 
plaintiff  had  done  all  he  could  do,  and  it  was  the  duty 
of  the  parties  to  be  satisfied.  (Duplex  Safety  Boiler  Co. 
V.  Garden,  101  N.  Y.  387;  54  Am.  Eep.  709;  City  of 
Brooklyn  v.  Brooklyn  City  R.  B.  Co.,  47  N.  Y.  479 ;  7  Am. 
Rep.  469 ;  Miesell  v.  Globe  Mut.  L.  Ins.  Co.,  76  N.  Y.  119 ; 
Wettervmlgh  v.  Knickerbocker  Building  Ass'n,2  Bosw,381; 
Folliard  v.  Wallacef  2  Johns.  395 ;  People  v.  Alameda  Co., 
46  CaL  396;  Stockton  &  V.  B.  B.  Co.  v.  Stockton,  51  CaL 
838,  cited  with  approval  in  Wood  v.  Strother,  76  Cal. 
660.) 

Patxbson,  J.  —  This  is  an  action  to  foreclose  a  mort- 
gage given  to  secure  the  payment  of  two  promissory 
notes,  for  the  sum  of  five  thousand  dollars  each,  payable 
by  defendants  to  plaintiff  'Whenever  he  perfects  the 
title  to  lots  14,  15,  and  16,  in  block  85,  of  Fresno,  to  the 
satisfaction  of  Church  &  Cory,  attorneys.  ....  Neither 
principal  nor  interest  to  be  due  and  payable  until  said 
title  is  perfected  as  aforesaid,  nor  until  one  year." 

The  record  fails  to  show  that  Church  &  Cory  refused 
to  express  satisfaction  with  the  plaintiff's  title  through 
any  fraudulent  or  improper  motive.  The  learned  judge 
of  the  court  below,  in  determining  the  issues  between 
the  parties,  stated  he  would  assume  that  the  attorneys 
acted  in  the  best  of  faith,  but  held  that  if  the  title  was 
in  fact  good,  the  defendants  could  not  refuse  to  pay  the 
note  because  their  attorneys  were  not  satisfied  with  the 
title.  In  this  we  think  the  court  erred.  The  case  at 
bar  differs  in  two  very  material  respects  from  the  cases 
cited  by  respondent,  namely,  there  was  conceded  to  be  a 
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defect  in  the  title  at  the  time  the  notes  were  executed 
and  delivered,  requiring  action  on  the  part  of  the  plain- 
tiff to  cure,  and  the  arbitrators  selected  were  not  parties 
to  the  contract,  but  were  disinterested  persons  chosen  for 
the  express  purpose  of  passing  upon  the  title.    *It  was 
doubtless  the  object  of  the  parties  to  avoid  disputes  and 
expensive    litigation,  —  certainly    some    effect    must    be 
given    to    the    stipulation    contained    in    the    agreement 
To  hold  that  the  opinion  of  the  court  as  to  the  validity 
of  the  title  can  be  substituted  for  that  of  the  arbitrators 
would  defeat  the  intention  of  the  parties,  and  in  effect 
make  a  new  contract  for  them.     This  the  court  has  no 
right  to  do.     The  parties  saw  fit  to  make  Church  &  Gory 
the   umpires   between  them,   and  if  the  latter  exercised 
their  best  judgment  in  good  faith,  and  with  an  honest 
intention  of  determining  the  question  as  to  the  validity 
of  the  title,  their  conclusion  is  final  and  binding;   it  can- 
not  be   subjected   to   the    revisory   power   of   the   courts 
without   doing  violence   to  the  plain  words  of  the  con- 
tract    Suppose  that  Church  &  Cory  had  certified  that 
the  title  was  perfect,  could  it  be  maintained  that  the  de- 
fendants could  defeat  a  recovery  on  their  notes  by  show- 
ing that  in  fact  the  title  was  no  better  than  when  the 
contract  was  made  ?   We  think  not    In  Butler  v.  Tucker, 
24  Wend.  449,  the  court  said:    ^^The  defendant  does  not 
set  up  that  part  of  the  covenant  which  requires  the  work 
to  be  done  to  his  satisfaction;    and  in  omitting  to  do  so 
he  has  acted  very  properly.     As  to  that,  it  would  prob- 
ably be  enough  for  the  plaintiff  to  aver  that  the  work 
was  in  all  other  respects  completed  in  pursuance  of  the 
contract;   for  if  the  defendant  was  not  satisfied  with  such 
a  performance,  it  would  be  his  own  fault,  and  as  a  gen- 
eral rule,  a  party  cannot  insist  on  a  condition  precedent 
when  he  has  himself  defeated  a  strict  performance.     But 
when  parties  fix  on  an  umpire,  and  agree  to  abide  by 
his  decision,  neither  of  them,  without  the  consent  of  the 
other,  can  withdraw  the  question  of  performance  from 
the  common  arbiter  for  the  purpose  of  referring  it  to  the 
decision  of  a  jury."     In   Wallace  v.  Curtisa,  36  HL  168, 
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the  court  said:  *^o  fraud  of  the  inspector  is  suggested, 
and  if  he  was  deficient  in  judgment,  not  being  able  prop* 
erly  to  discriminate  Ifetween  the  different  classes  of  lum- 
ber^  it  is  the  misfortune  of  the  defendants  in  choosing  him. 
By  choosing  him  they  relied  on  his  judgment,  and  must 
be  concluded  by  it,  in  the  absence  of  all  frauds/'  (See 
also  Kihlberg  v.  United  States,  97  U.  S.  401 ;  Doll  v.  Noble, 
116  N.  Y.  232;  Whiteman  v.  Mayor,  21  Hun,  120;  Baasen 
V.  Baehvy  7  Wis.  620 ;  McCarren  v.  McNulty,  73  Mass.  141 ; 
Duplex  Safety  Boiler  Co.  v.  Garden,  54  Am.  Rep.  711, 
note;   Worsley  v.  Wood,  6  Term  Rep.  722.) 

The  ai^llant  o£Fered  to  show  at  the  trial  that  other 
reputable  attorneys  did  not  consider  the  title  perfect,  or 
what  is  known  as  a  "merchantable  title,"  but  on  objec- 
tion of  the  plaintiff  the  offer  was  excluded.  It  cannot 
be  clfdmed,  therefore,  that  in  rejecting  the  title,  Church 
&  Cory  acted  capriciously,  which,  if  alleged  and  proved, 
might  be  taken  as  a  badge  of  bad  faith. 

As  there  was  no  allegation  in  the  complaint  that  the 
action  of  the  arbitrators  chosen  by  the  parties  was  con- 
trolled by  fraud  or  collusion  between  them  and  the  de- 
fendants, or  by  undue  influence  of  any  kind,  we  think 
the  demurrer  ought  to  have  been  sustained.  The  notes, 
according  to  their  terms,  cannot  mature,  and  no  action 
therein  can  be  maintained,  until  Church  &  Cory,  acting 
in  good  faith,  state  that  in  their  opinion  the  title  has 
been  perfected,  or  some  sufficient  reason  is  shown  why 
they  have  not  done  so. 

The  judgment  and  order  are  reversed,  and  the  cause 
is  remanded,  with  directions  to  the  court  below  to  sus- 
tain the  demurrer  to  the  complaint 

HiJOOBOV,  J.»  and  Db  "Rayrm,  J.^  eoncnned. 
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CNo.  14474.    Department  One.  —  ▲ngost  10,  1892.] 

JOHN  GUIDERY,  Abministeatob,  bto.,  Bbspoitdxht, 
V.R.U.  GREEN,  AppV.tj.ant, 

▲CTIOM    TO    DlSSOLTS    PABTN10B8HIP  —  AOBUMIKT    8DP10B8SDIIIO     P4ITim' 

SHIP  Contract — AMUKDUtim  of  iLNSwrn  opoir  Tbial.  —  In  an  aetloa 
for  a  dissolution  and  accounting  of  an  alleged  partnership,  based  upon 
the  violation  of  a  written  agreement  entered  Into  by  the  defendant  with 
the  plaintiff's  intestate,  where  the  defendant  denied  the  partnership,  and 
set  up  as  one  of  his  defenses  that  the  alleged  agreement  had  been  super- 
seded and  annulled  by  a  subsequent  written  agreement  between  plainuff, 
defendant,  and  a  third  party,  and  upon  the  trial,  after  haTlng  proved  the 
execution  of  the  subsequent  agreement,  sought  to  show  by  oral  testimony 
that  it  had  been  executed  upon  the  consideration  and  agreement  that  the 
first  agreement  should  be  canceled,  and  all  claims  of  plaintUTs  Intestate 
against  the  defendant  waived  thereunder,  but  an  objection  was  made  to 
the  testimony,  upon  the  ground  that  it  was  incompetent,  and  not  respon- 
sive to  any  of  the  issues  raised  by  the  pleadings,  which  objection  was 
sustained,  it  is  error  for  the  court  to  refuse  to  allow  the  defendant  to 
amend  his  answer  so  as  to  obviate  the  objection  that  the  evidence  wa* 
not  within  the  Issues. 

Id.  —  Ambmdmsnt  to  Ai«low  Pboof  OF.DaFaNBi  —  Bubpbisb  —  OoHsxnoii 
OF  Amundmbnt.  —  The  court  should  allow  the  defendant  to  make  amend- 
ments to  his  answer,  to  enable  him  to  prove  facts  which  will  constltote 
a  defense  to  plaintiff's  demand ;  and  if  by  reason  of  such  amendments  the 
court  is  satisfied  that  the  plaintiff  is  taken  by  surprise,  and  requires  fur- 
ther time  to  prepare  to  meet  the  defense.  It  can  continue  the  caaa,  and 
Impose  such  terms  as  will  compensate  plaintiff  for  the  expense  and  delay 
caused  thereby. 

Id.  —  Duty  of  Coubt  —  Cobbbctxom  of  Dbfbctivb  Langdagb  —  Dbfbhsb 
KNOWN  TO  Advbbbabt.  —  It  Can  very  rarely  happen  that  a  court  will  be 
Justified  In  refusing  a  party  leave  to  amend  his  pleading  so  that  he  may 
properly  present  his  case,  and  obviate  an  objection  that  the  facts  which 
constitute  his  cause  of  action  or  his  defense  are  not  embraced  within  the 
issue,  or  properly  presented  by  his  pleading.  This  rule  Is  especially  co- 
gent when  the  objection  to  testimony  is  not  that  It  is  then  for  the  first 
time  brought  to  the  notice  of  the  adversary,  but  that  by  reason  of  the 
language  of  the  pleading  it  Is  not  within  the  terms  of  the  Issue. 

Id.  —  Pabol  Bvidbncb  —  Nbw  Wbzttbn  Goktbact — Supbbsediko  Fobmbb 
by  Obal  Aqbbbmbnt.  —  Parol  evidence  offered  for  the  purpose  of  show- 
ing that  a  subsequent  vrritten  contract,  which  it  Is  claimed  superseded 
and  annulled  a  prior  written  contract  upon  which  the  action  Is  based, 
had  been  executed  upon  the  consideration  and  agreement  that  the  prior 
contract  should  be  canceled,  and  all  claims  of  the  plaintiff  against  the 
defendant  thereunder  waived.  Is  not  incompetent  as  having  the  effect  to 
vary  or  contradict  the  terms  of  either  of  the  written  instruments,  or  to 
add  any  terms  thereto. 

Id.  —  BxBcuTBD  Pabol  Agrbbmbnt  —  Cancbllation  of  Wbhtsn  Cob 
TBACT  —  Substitution  or  Nbw  Contbact  —  Novation.  — It  Is  compe- 
tent to  show  by  parol  evidence  that  the  former  written  contract  was 
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canceled  aa  between  the  parties,  and  has  no  longer  any  ezlBtence,  and  to 
■how  an  oral  agreement  for  the  subBtitutlon  of  a  new  written  contract 
that  was  fully  executed  by  the  substitution,  which  is,  in  effect,  to  prove 
a  noTation. 

lO.  —  CONBIDBRATZON    OF    WBITmf    CONTRACT  —  PlBOL    ETIDBNCI.  —  It    Is 

competent  to  show  that  the  oral  agreement  was  the  consideration  upon 
which  the  new  written  contract  was  executed,  the  instrument  being  it- 
self silent  upon  the  subject  of  its  consideration. 
ID.  —  COLLATIBAL  Pabol  Aorwbmbmt.  —  Proof  of  B  Collateral  parol  agree- 
ment, or  of  any  Independent  fact  which  Is  not  inconsistent  with  or  does 
not  qualify  any  of  the  terms  of  a  written  contract,  is  always  admissible, 
eyen  though  it  may  relate  to  the  same  subject-matter. 

Appeal  from  an  order  of  the  superior  court  of  Butte 
County  denying  a  motion  for  a  new  trial. 

The  action  was  brought  for  a  dissolution  of  a  partner- 
ship and  an  accounting,  under  an  agreement  in  writing 
set  out  at  length  in  the  complaint,  and  from  which  it 
appears  that  on  the  twelfth  day  of  January,  1885,  the 
defendant,  S.  M.  Green,  was  the  discoverer  and  owner  of 
certain  formulse  for  the  manufacture  of  medicines  com- 
posed in  part  of  the  gum  of  the  abietine  tree;  that  at  the 
same  time  the  defendant  and  the  plaintiff,  J.  M.  Frost, 
now  deceased,  and  in  whose  stead  his  administrator,  John 
Guidery,  has  been  substituted,  owned  and  jointly  held  a 
contract  with  one  Williams,  for  the  purchase  from  said 
Williams  of  a  grove  of  abietine  trees;  and  that  it  was  the 
desire  of  the  said  Green  and  Frost  to  form  a  company 
for  the  manufacture  and  sale  of  said  medicines ;  that  said 
Frost  should  negotiate  a  sale  of  interest  in  said  proper- 
ties, for  a  sum  of  money  satisfactory  to  said  Green,  and 
in  case  of  such  sale  Green  was  to  be  paid  five  thousand 
dollars  for  his  property  rights.  Williams  was  to  be  paid 
his  price  for  the  property  rights.  Williams  was  to  be  paid 
his  price  for  the  grove  of  trees,  and  the  balance  of  the 
purchase  price  was  to  be  equally  divided  between  Green 
and  Frost  Frost  was  likewise,  in  the  event  of  a  sale  by 
him,  to  have  an  undivided  half-interest  in  the  unsold 
portion  of  the  property.  In  addition  to  this,  Frost  was 
to  have  the  exclusive  right  to  sell  the  remedies  in  the 
state  of  Ohio  for  one  year,  Green  agreeing  to  deliver 
such  medicine  at  stated  prices.  It  was  further  agreed 
that  ia  the  event  Frost  should  be  unable  to  make  a  sale, 
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after  the  use  of  due  diligence  to  that  end,  then,  in  con- 
sideration of  such  services^  he  was  to  be  the  owner  of  an 
undivided  one  fourth  of  said  property  rights.  The  an- 
swer denies  the  existence  of  a  partnership;  denies  that 
Frost  performed  the  conditions  of  the  contract,  on  his 
part  to  be  performed ;  and  alleges,  as  a  separate  defense, 
that  subsequent  to  the  execution  of  the  contract  of  Jan- 
uary 12,  1886,  and  in  or  about  the  month  of  March, 
1885,  Frost  associated  with  him  one  Threlfall,  and  jointly 
with  said  Threlfall  obtained  from  said  Green  an  agree- 
ment in  writing  wherein  and  whereby  the  agreement 
of  January  12,  1886,  was  superseded,  vacated,  and  an- 
nulled. On  the  trial  the  defendant  proposed  an  amend- 
ment to  the  answer,  under  the  circumstances  detailed 
in  the  opinion,  and  to  the  e£Fect  therein  stated,  which 
amendment  was  disallowed  by  the  trial  court.  The  evi- 
dence was  confined  exclusively  to  the  question  of  the 
existence  of  a  partnership,  and  the  subsequently  executed 
agreement,  and  the  court^  without  directing  an  accoimt- 
ing,  ordered  the  defendant  to  deliver  to  said  plaintiff 
Frost  a  certain  number  of  the  shares  of  the  Abietine 
Medical  Company's  stock,  which  had  been  received  by 
Green  as  the  purchase  price  of  his  proprietary  rights. 
The  defendant  moved  for  a  new  trial,  and  the  appeal  is 
from  an  order  refusing  the  new  trial. 

Further  facts  are  stated  in  the  opinion  of  the  oonrt 

H.  Y.  jReardan,  for  the  Appellant. 

John  Oale,  for  the  Bespondent 

Habrison,  J. — The  plaintiff's  intestate,  one  Frost, 
brought  this  action  to  obtain  certain  specific  relief  for 
an  alleged  violation  of  a  written  agreement  entered  into 
between  him  and  the  defendant,  January  12,  1885.  The 
defendant  set  up  as  one  of  his  defenses  to  the  action  that 
the  agreement  set  out  in  the  complaint  had  been  super- 
seded and  annulled  by  a  subsequent  written  agreement, 
executed  in  March,  1885,  by  the  plaintiff  and  one  Tfaral- 
fall  on  the  one  part,   and  the  defendant  on  the  other* 
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Upon  the  trial  of  the  cause,  the  defendant,  after  having 
proved  the  execution  of  the  subsequent  written  agree- 
ment, sought  to  show  that  it  had  been  executed  upon 
the  consideration  and  agreement  between  the  parties 
thereto  that  the  agreement  of  January  12,  1885,  should 
be  canceled,  and  all  claims  of  the  plaintiff  against  the 
defendant  thereunder  waived.  The  plaintiff  objected  to 
this  testimony,  on  the  grounds  that  it  was  an  attempt  by 
pait>l  evidence  to  vary  and  contradict  the  terms  of  a 
written  instrument,  and  also  that  it  was  not  responsive 
to  any  issues  made  by  the  pleading.  The  court  having 
sustained  this  objection,  the  defendant  then  presented 
certain  amendments  to  his  answer,  in  order  to  obviate 
the  objection  that  the  evidence  was  not  within  the  issues, 
which  he  asked  leave  to  file.  To  this  the  plaintiff  ob- 
jected, upon  the  ground  "that  it  is  too  late,  that  it  is  un- 
conscionable, that  it  is  taking  us  by  surprise,  and  that 
it  shows  gross  n^ligence  on  their  part  in  not  asking  to 
amend  before,"  which  objections  were  sustained  by  the 
court 

If  the  defendant  could  establish  the  facts  presented 
by  these  amendments  to  his  answer,  they  would  consti- 
tute a  defense  to  the  plaintiff's  demand  {Farmers'  N,  0. 
Bank  v.  Stover,  60  Cal.  387) ;  and  for  that  reason,  if  for 
no  other,  the  court  should  have  allowed  the  amendments. 
(Stringer  v.  Davis,  30  Cal.  321.)  If,  by  reason  of  such 
amendments,  the  court  was  satisfied  that  the  plaintiff 
was  taken  by  surprise,  and  required  further  time  in 
which  to  make  suitable  preparations  for  meeting  such 
defense,  it  could  have  continued  the  case  or  postponed 
the  further  hearing  until  the  plaintiff  should  have  rea- 
sonable time  to  make  such  preparation,  and  at  the  same 
time  would  impose  upon  the  defendant  such  terms  as 
would  compensate  the  plaintiff  for  the  expense  and  delay 
caused  thereby.  It  can  very  rarely  happen  that  a  court 
will  be  justified  in  refusing  a  party  leave  to  amend  his 
pleading  so  that  he  may  properly  present  his  case,  and 
obviate  any  objection  that  the  facts  which  constitute  bin 
eauB6  ot  action  or  his  defense  are  not  embraced  within 
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the  issues,  or  properly  presented  by  his  pleading.     This 
rule  is  especiaUy  cogent  when  the  objection  to  testimony 
is  not  that  it  is  then  for  the  first  time  brought  to  the  no- 
tice of  the  adversary,  but  that  by  reason  of  the  language 
of  the  pleading  it  is  not  within  the  terms  of  the  issue. 
The  fact  sought  to  be  shown  by  the  testimony  offered  on 
the  part  of  the  defendant  was  not  a  defense  then  for  the 
first  time  presented  in  the  case.     The  defendant  had  at* 
teuipted  to  set  it  up  as  a  defense  in  his  original  answer, 
but  by  reason  of  certain   phraseology  used  therein,  the 
court  held,  upon  the  objection  of  the  plaintiff,  that  it  did 
not  present   an  issue   that  would  render   the  testimony 
admissible;  and  when  the  defendant  asked  leave  to  amend 
his  answer  so  as  to  obviate  this  ruling,  the  court  should 
have  granted  his  motion. 

The  evidence  offered  did  not  purport  to  vary  or  con- 
tradict the  terms  of  the  written  instrument  set  forth  in 
the  complaint,  nor  did  it  have  the  effect  to  add  any  new 
term  to  that  agreement  Its  purpose  was  to  show  that 
that  agreement  had  been  canceled  by  mutual  consent, 
and  had  no  longer  any  operative  effect  Such  evidence 
is  as  admissible  as  is  oral  testimony  that  the  terms  of 
a  written  agreement  have  been  fully  performed  by  the 
parties,  or  that  the  instrument  evidencing  such  agree- 
ment has  itself  been  canceled  and  destroyed  by  the 
concurrent  act  of  both  parties.  In  either  case  the  ob- 
ject and  effect  of  such  evidence  is  not  to  change  any 
of  the  terms  of  the  contract,  but  to  show  that  the  con- 
tract has  no  longer  any  existence,  and  therefore  can- 
not be  made  the  basis  of  an  action.  The  objection  that 
the  written  agreement  could  be  altered  only  by  an 
agreement  in  writing,  or  by  an  executed  oral  agreement 
(Civ.  Code,  sec.  1698),  has  no  application  to  the  facts 
offered  to  be  shown.  The  offer  was  to  show  that  the 
subsequent  written  agreement  had  been  substituted  for 
the  original  agreement,  and  the  oral  agreement  of  which 
proof  was  offered  was  the  agreement  to  make  this  sub- 
stitution. It  was  not  an  offer  to  prove  an  executory 
oral   agreement,   but   an   oral   agreement   that   had   been 
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fully  executed  by  the  substitution.  This  in  effect  was 
an  offer  to  prove  a  novation.  (Farmers'  N.  0.  Batik  v. 
Stover,  60  Cal.  387.)  Neither  did  this  testimony  tend  to 
vary  or  contradict  the  terms  of  the  subsequent  written 
agreement,  but  was  merely  for  the  purpose  of  showing 
the  consideration  upon  which  it  was  executed.  The  in- 
strument itself  was  silent  upon  the  subject  of  its  consid- 
eration^ and  any  evidence  in  reference  thereto  would  not 
affect  its  terms  or  impair  their  validity. 

After  the  defendant  had  proved  the  execution  of  the 
second  written  agreement,  the  witness  Threlfall  was 
asked  concerning  the  compensation  he  and  Frost  were 
to  receive  from  the  defendant  in  case  they  should  make 
the  sale  therein  provided  for;  and  upon  the  objection 
that  this  testimony  would  vary  or  contradict  the  terms  of 
the  written  instrument,  the  court  excluded  it  The  writ- 
ten agreement,  however,  made  no  reference  to  the  com- 
pensation they  were  to  receive,  and  the  evidence  sought 
was  concerning  a  separate  collateral  agreement  entered 
into  between  the  parties,  and  was  entirely  independent 
of  any  of  the  terms  of  the  written  agreement,  and  the 
court  should  have  allowed  the  question  to  be  answered. 
Proof  is  always  admissible  of  any  collateral  parol  agree- 
ment, or  of  any  independent  fact  which  is  not  inconsis- 
tent with  or  does  not  qualify  any  of  the  terms  of  the 
written  contract,  even  though  it  may  relate  to  the  same 
subject-matter. 

The  order  is  reversed* 

FAXBBflov^  J.,  and  Gabodttb,  J.,  oomeimttd. 
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[No.  14881.     Department  Two.  — Angott  15.  18M.] 

NELLIE  BUETON  DE  PEDRORENA,  Rkspotobitt, 
V.  A.  B.  HOTCHKISS  bt  ai^,  Appbllaitts. 

Appbal  —  SasTica  or  Notzcb  —  Objogtzok  to  Juuaoicnoii  —  Waxtbi 
UMDBR  Bulbs.  —  An  oDJectlon  by  a  respondent  to  the  Jnrisdictton  of  ths 
supreme  court  to  entertain  the  appeal,  on  the  ground  that  It  does  not 
appear  that  the  notice  of  appeal  was  served,  will  not  be  considered  by 
the  court,  where  the  objection  was  not  taken  and  notified  to  the  appel- 
lant  in  writing  ten  days  before  the  nearing,  as  provided  fOr  by  the  miss 
of  the  supi-eme  court 

Id.  —  Affidavit  of  Incubablb  Dbfbct  in  Transcbipt.  —  The  conseqaencs 
of  failing  to  give  such  notice  as  provided  by  the  rules  cannot  be  avoided 
by  the  making  of  an  affidavit  by  the  respondent  to  tho  effect  that  tho 
defect  cannot  be  cured  by  a  suggestion  of  diminution  of  the  record,  na- 
der  the  rules. 

In.  —  JuDOMBNT  Roll  —  Obdbbs  mot  Imcobpobatbd  in  Bill  or  Bxcbp- 
TION8  —  Setting  Asiob  Dbfadlt  —  Stbxking  out  Amswbb.  —  An  order 
setting  aside  a  default  upon  conditions,  and  an  order  striking  out  an  an- 
swer  for  failure  to  comply  with  the  conditions,  do  not  oonstltate  part  of 
the  Judgment  roll,  and  cannot  be  considered  as  part  of  the  record  upon 
appeal  from  the  Judgment,  though  printed  in  the  transcript.  If  not  In- 
corporated in  a  bill  of  exceptions,  and  no  points  attempted  to  be  mads 
•  in  regard  to  them  can  be  noticed  upon  such  appeaL 

Dbbd  in  Consideration  of  Legal  Sbrvicbs  —  Tbust  —  Bbpudiation  or 
Contract  —  Failure  of  Consideration  —  Undue  Infldbncb  —  Ba- 
8CI88I0N  —  Pleading  —  SurriciENCT  or  Causb  or  Action  —  Spbcial 
Dbmubbbr.  —  A  complaint  which  alleges  that  the  plaintifTs  ancestor 
conveyed  to  the  defendant's  wife  certain  real  estate  for  the  expressed 
consideration  of  legal  service  to  be  rendered  by  the  defendant,  and  that  the 
defendant  agreed  to  examine  and  quiet  the  title  to  the  property  at  his 
own  cost  and  expense,  and  then  to  reconvey  one  half  thereof  to  the 
grantor ;  but  that  although  eight  years  had  elapsed  since  the  conveyance 
of  the  property  to  the  defendant's  wife,  the  appellant  had  not  performed 
or  attempted  to  perform  his  agreement ;  that  the  title  to  the  property  is 
still  clouded,  anc*  that  the  conveyance  and  agreement  were  without  con- 
sideration, and  were  procured  solely  by  the  undue  influence  of  the  de- 
fendant ;  that  the  defendant  not  only  made  no  attempt  to  perform  the 
agreement  which  constituted  the  whole  consideration  fOr  the  convey- 
ance, but  in  violation  of  the  trust  so  created,  had  sold  a  portion  of  the 
property,  appropriating  the  proceeds  to  himself,  and  repudiating  the 
obligations  rf  the  agreement  and  trust,  and  claiming  to  be  the  absoluto 
owner  of  the  property,  —  although  inconsistent,  illogical,  and  inBuffleiciit 
as  against  a  special  demurrer,  Is  sufficient,  in  the  absence  thereof,  to  sap- 
port  a  decree  that  the  deed  to  the  defendant's  wife  was  void  against  ths 
plaintiff,  except  as  to  the  portion  conveyed  to  a  bona  fide  pnrehassr  wltb- 
out  notice. 

Appeal  from  a  judgment  of  the  Superior  Sourt  of  San 
Diego  County.  .. 
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The  facts  are  stated  in  the  opinioiL 
A.  B.  HotehkiaB,  for  Appellants. 
/•  E.  Dedkin,  for  Bespondent 

Tbmple,  C. — This  appeal  is  from  the  judgment,  with- 
out a  bill  of  exceptions,  and  practically  by  defendant 
Hotchkiss  alone;  for  although  the  notice  of  appeal  is 
signed  by  Hotchkiss  as  attorney  for  the  defendants,  the 
other  defendant  filed  a  disclaimer  in  the  lower  court, 
and  no  point  is  made  here  in  his  behalf. 

Objection  is  made  by  respondent  to  the  jurisdiction  of 
the  court  to  entertain  the  appeal,  on  the  ground  that  it 
does  not  appear  that  the  notice  of  appeal  was  served 
The  rules  of  this  court  provide  that  "exceptions  or  ob- 
jections to  the  transcript,  statement,  the  bond  or  under- 
taking on  appeal,  the  notice  of  appeal,  or  to  its  service, 
or  any  technical  objection  or  exception  to  the  record  in 
civil  cases,  affecting  the  right  of  the  appellant  to  be 
heard  on  the  points  of  error  assigned,  which  can  be 
cured  on  suggestion  of  diminution  of  the  record,  must 
be  taken  and  notified  to  the  appellant  in  writing,  at  least 
ten  days  before  the  hearing,  or  they  will  not  be  regarded." 

This  was  not  done  in  this  case,  and  it  is  quite  evident 
that  the  objection  is  one  which  may  be  avoided  in  the 
mode  pointed  out  Respondent's  attorney  states  in  his 
brief  that  he  has  filed  an  affidavit  in  this  court,  which 
shows  that  the  defect  cannot  be  cured  by  a  suggestion 
of  diminution  of  the  record.  ITo  such  affidavit  is  found 
here  in  the  record,  and  I  know  of  no  warrant  for  such 
practice,  nor  can  I  see  how  any  such  affidavit  could  be 
made  which  might  not  be  controverted.  The  conse- 
quence of  failing  to  give  the  notice  required  by  the  rule 
cannot  be  avoided  by  making  the  affidavit 

The  judgment  is  by  default  entered  upon  defendant's 
failure  to  appear  and  answer.  He  therefore  had  no  at- 
torney of  record,  or  if  he  had,  perhaps  the  proof  of  ser- 
vice of  the  notice  of  appeal  might  show  due  substitution ^[^ 
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of  attorneys^  if  we   concede  that   such   aubetitation  waa 
necessarj  to  sustain  the  notice  of  appeal 

Notwithstanding  the  default,  an  answer  on  the  part  of 
defendant  Hotchkiss  is  found  in  the  judgment  roll;  yet 
it  is  recited  in  the  decree  that  judgment  was  taken 
against  the  defendant  Hotchkiss  upon  his  default,  which 
had  been  duly  entered. 

There  are  two  minute  orders  printed  in  the  transcript, 
from  one  of  which  it  appears  that  the  default  was  set 
aside  and  defendant  allowed  to  answer  upon  certain 
stated  conditions,  and  from  the  other,  that  the  answer 
filed  was  striken  out,  because  defendant  had  failed  to 
comply  with  the  conditions  upon  which  the  default  was 
set  aside,  and  he  was  permitted  to  answer.  The  statute 
does  not  make  these  minute  orders  part  of  the  judgment 
roll.  (Code  Civ.  Proc.  sec  670.)  They  are,  therefore, 
improperly  in  the  record, — ^there  being  no  bill  of  excep- 
tions,— and  we  cannot  notice  the  points  attempted  to  be 
made  in  regard  to  them.  Orders  striking  out  pleadings 
do  not  constitute  part  of  the  judgment  roll  (Douglass 
V.  Dakin,  46  Cal.  49.)  We  must  presume,  therefore,  in 
favor  of  the  regularity  of  the  judgment  In  this  case, 
however,  although  there  is  an  answer  on  file,  it  appears 
to  have  been  filed  after  Hotchkiss  had  made  default,  and 
his  default  had  been  duly  entered. 

It  only  remains  to  inquire,  therefore,  whether  the 
complaint  is  sufficient  to  support  the  decree. 

The  complaint  shows  that  plaintiff's  ancestor  con- 
veyed to  appellant's  wife  certain  real  estate  for  the  ex- 
pressed consideration  of  legal  services  to  be  rendered  by 
appellant;  that  contemporaneously  with  the  grant,  ap- 
pellant and  wife  executed  an  agreement  in  writing  in 
which  it  was  recited  that  the  grantor  owned  certain  lots 
of  land  (the  same  conveyed),  the  title  to  which  was 
clouded.  Appellant  agreed  to  examine  the  title  to  all 
the  properties  conveyed,  to  clear  the  title  to  such  as  the 
grantor  owned  at  his  own  cost  and  expense,  and  then  to 
reconvey  one  half  thereof  to  the  grantor. 
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The  grant  and  agreement  were  made  in  1880;  the  suit 
was  brought  in  1888;  it  is  averred  that  appellant  has  not 
performed  or  attempted  to  perform  his  agreement,  that 
the  title  to  the  property  is  still  douded,  and  that  the 
conveyance  and  agreement  were  without  sufiSicient  con* 
sideration,  and  were  procured  solely  by  the  undue  in- 
fluence of  appellant  It  is  further  alleged  in  the 
complaint  that  the  appellant  has  not  only  made  no  at- 
tempt to  perform  the  agreement  which  constituted  the 
sole  consideration  for  the  conveyance,  but,  in  violation 
of  the  trust  created  by  the  transaction,  has  sold  a  portion 
of  the  property,  appropriating  the  proceeds  to  himself, 
and  repudiating  the  obligations  of  the  agreement  and 
the  trust,  and  claims  to  be  the  absolute  owner  of  the 
property. 

The  complaint  could  not  be  sustained  as  against  a 
special  demurrer.  It  is  inconsistent,  illogical,  and  in- 
sufficiently states  the  facts.  It  avers  that  the  convey- 
ance was  made  without  consideration,  but  shows  that 
there  was  sufficient  consideration  for  the  conveyance, 
which,  however,  has  wholly  failed.  It  avers  that  the 
conveyance  was  procured  by  the  imdue  influence  of  ap- 
pellant, but  states  no  facts  or  circumstances  in  regard 
to  the  exercise  of  such  influence.  If  it  be  conceded  that 
the  facts  and  circumstances  ought  to  have  been  specifi- 
cally detailed,  yet  it  is  but  the  case  of  an  insufficient 
statement,  and  not  the  lack  of  an  essential  fact 

Counsel  quotes  section  1666  of  the  Civil  Code,  and 
claims  that  the  conveyance  was  not  wholly  void,  and 
that  plaintiff  ought  to  have  proceeded  to  rescind,  as  pre- 
scribed in  the  code.  This  suit  is  practically  for  that 
purpose. 

As  appellant,  according  to  the  allegations  of  the  com- 
plaint, had  done  nothing  in  the  way  of  performance^ 
and  had  parted  with  nothing,  but  wholly  repudiated  the 
contract  and  the  trust  relation,  nothing  was  required  of 
plaintiff  in  the  way  of  placing  him  in  statu  quo  ante. 

I  therefore  advise  an  affirmance  of  the  judgment 
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Vancuef,  0.,  and  Foote,  C,  concurred. 

For  the  reasons  given   in  the  foregoing  opinion,  the 
judgment  is  affirmed. 

MoFasland,  J.,  Dx  Haven^  J.,  Shabpstsev,  J. 


[No.  20760.     D^iMurtment  One.  — August  17,  1892.] 

THE    PEOPLE,  Respondent,  v.  L  N.  CHOTNSKI, 
Appellant. 

CUMINAL     Law THSIATBNINO     LVTTUt — iNTBlfT     TO     BXTOBT     MOKST 

INFOBMATION CONTENTS    OF   LOTTUt ADAPTATION  TO   IMFLX   THBBAT. 

— An  information  charging  the  defendant  with  sending  a  threatening 
letter  with  intent  to  extort  money,  which  sets  forth  the  letter,  wherein 
defendant  asked  the  person  addressed  to  take  some  matter  off  from  his 
hands  which  he  bad  written  for  and  in  his  behalf  as  the  editor  of  a  news- 
paper, and  relieve  him  from  further  responsibility,  and  stating  that  he 
would  go  to  press  the  next  day,  and  which  charges  that  the  writing  was 
adapted  to  imply  threats,  is  sufficient  to  charge  the  offense.  It  Is  not 
necessary  that  a  threat  should  be  apparent  from  the  fkce  of  the  letter, 
nor  that  it  should  be  implied  therefrom ;  but  It  Is  sufficient  that  the  lan- 
guage used  Is  adapted  to  imply  a  threat. 

Id. INSTBUCTION WHAT    THBSAT    LrTTMB    MUST   Bl    ADAPTBD   TO    IMPLT. 

— An  instruction  to  the  jury,  to  the  effect  that  It  is  not  necessary  to  spe- 
cify the  ofTense  Imputed  to  the  person  to  whom  the  letter  Is  sent,  bat 
that  If  it  does  express  or  imply,  or  Is  adapted  to  imply,  "arnif  threat,** 
the  offense  is  committed,  is  too  broad.  The  letter  must  be  adapted  to 
imply  one  or  more  of  the  threats  mentioned  in  section  619  of  the  Penal 
Code,  or  the  ofTense  is  not  committed. 

Id.  —  Tbuth  OB  Falsity  of  Chabqi  Ihicatsbial.  —  la  a  criminal  prose- 
cution for  the  sending  of  a  threatening  letter  with  Intent  to  extort 
money,  the  truth  or  falsity  of  the  charge  is  immaterial,  and  It  Is  not 
necessary  to  Instruct  the  jury  upon  such  matters. 

Id.  —  Blbmbnts  of  Offbnsb.  —  An  Instruction  to  the  jury,  to  the  effect  that 
if  the  defendant  is  shown  to  be  guilty  of  sending  the  letter,  **wlth  the 
motive  imputed,  he  is  guilty  of  this  offense,  and  shoold  be  found  guilty, 
no  matter  as  to  the  consequences,  whatever  they  may  be,**  Is  erroneoua 
The  court  should  have  added,  that  it  was  not  only  necessary  fOr  the  ac- 
cused to  have  sent  the  letter,  and  have  had  the  intent  to  extort,  but  that 
the  letter  must  have  been  such  a  writing  as  was  adapted  to  Imply  a 
threat,  in  order  to  justify  a  conviction. 

Id.  —  ABouMSNTATiva  Chabgb  —  RBscicB  OF  BnDnrca  —  liATmts  or 
FACT.  —  A  charge  to  the  jury  should  not  be  argnmentatlTe,  or  gfv*  • 
returns  of  the  evidence,  or  encroach  upon  the  right  of  the  jury  by  oemi- 
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Ing  apon  matten  of  faet  The  jadge  cmnnot  be  too  cftattont  In  a  crimi- 
nal trial  in  ayoding  all  interference  with  the  conelnalona  of  the  Jarj 
upon  the  facta. 

Afpsal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco^  and  from  an  order 
denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Robert  Ferral,  and  Joseph  Rothschild,  for  Appellant 

Attomey-Oeneral  W.  E.  E.  Eart,  and  John  L.  Love,  for 
Kespondent 

Gaboutte,  J.  —  The  appellant  was  convicted  of  a  fel- 
ony, to  wit,  sending  a  threatening  letter  with  intent  to 
extort  money,  and  now  prosecutes  an  appeal  to  this 
coun  from  the  judgment  and  order  denying  his  motion 
for  a  new  trial.  The  prosecution  is  based  upon  section 
523  of  the  Penal  Code,  which  reads  as  follows:  "Every 
person  who,  with  intent  to  extort  any  money  or  other 
property  from  another,  sends  or  delivers  to  any  person 
any  letter  or  other  writing,  whether  subscribed  or  not, 
expressing  or  implying,  or  adapted  to  imply,  any  threat 
such  as  is  specified  in  section  519,  is  punishable,"  etc. 
The  letter  sent  by  appellant^  and  upon  which  this  prose- 
cution was  founded,  reads: — 

"Office  Tubuo   Opinion/   L   N.    Choynski,  Editob, 
137  Tayix)b  Street. 

"San  Feancisoo,  20,  2,  1890. 
"O.  LivEBMOEE,  Esq.. 

^^Dear  Sir,  —  You  will  please  take  the  matter  I  have 
written  for  and  in  your  behalf,  and  relieve  me  of  any 
further  responsibility.    Respectfully,  etc., 

"I.  N.  Choynski." 
"Will  go  to  press  to-morrow,  Friday." 

The  demurrer  to  the  information  was  properly  over- 
ruled. It  is  not  necessary  that  a  threat  should  be  ap- 
parent from  the  face  of  the  letter,  nor  even  necessary 
that  it  should  be  implied  therefrom.     The  statute  says 
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if  the  language  used  is  adapted  to  imply  a  threat^  then 
the  writing  is  sufficient.  Parties  guilty  of  the  offense 
here  alleged  seldom  possess  the  hardihood  to  speak  out 
boldly  and  plainly,  but  deal  in  mysterious  and  ambigu- 
ous phrases,  —  mysterious  and  ambiguous  to  the  world  at 
large,  but  read  in  the  light  of  surrounding  circumstances 
by  the  party  for  whom  intended,  they  have  no  uncertain 
meaning.  In  addition  to  matters  of  innuendo  stated  in 
the  information,  it  is  charged  in  the  language  of  the 
statute  that  the  writing  was  ^'adapted  to  imply  threats/' 
and  circumstances  showing  its  adaptation  to  such  pur- 
pose were  entirely  matters  of  evidence.  We  pass  to  a 
consideration  of  the  instructions  of  the  court 

After  reading  the  section  of  the  code  to  the  jury^  here- 
tofore quoted,  the  court  said:  'TTou  will  see,  gentlemen, 
that  the  intent  of  the  statute  is  to  cover  every  supposable 
case.  It  does  not  require  the  character  of  the  charge  of 
threatening  to  be  made  against  the  person  to  be  set  out 
It  is  not  necessary  to  specify  the  offense  imputed  to  the 
person  to  whom  the  letter  is  sent;  but  if  it  does  express 
or  imply,  or  is  adapted  to  imply,  any  threat,  the  offense 
is  committed."  The  instruction  is  too  broad,  as  it  tells 
the  jury  that  if  the  letter  "is  adapted  to  imply  any  threat, 
the  offense  is  committed."  The  letter  must  be  adapted 
to  imply  one  or  more  of  those  threats  specially  mentioned 
in  section  519,  or  the  offense  is  not  committed. 

There  was  evidence  introduced  by  the  prosecution  as 
to  the  falsity  of  the  charge  which  was  threatened  to  be 
made  against  the  prosecuting  witness,  and  the  court  in- 
structed the  jury  upon  such  matters.  As  the  cause  must 
be  returned  to  the  lower  court  for  a  new  trial,  we  would 
suggest  that  in  the  character  of  action  here  pending,  the 
truth  or  falsity  of  the  charge  is  immaterial.  It  was  said 
in  Morrill  v.  Nightingale,  93  Cal.  456:  'TTnder  that  kind 
of  menace  which  consists  in  a  threat  of  injury  to  the 
character  of  a  person,  it  is  entirely  immaterial  whether 
such  person  is  guilty  or  innocent  of  the  crime  to  be 
charged.    It  certainly  would  be  no  defense  to  the  aocusa- 
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tion  of  extortion  that  the  charges  or  publications  threat- 
ened to  be  made  by  the  defendant,  and  by  which  he 
obtained  valuable  property,  were  true.  The  truth  or 
falsity  of  those  matters  forms  no  element  in  establishing 
the  guilt  or  innocence  of  a  defendant  charged  with  such 
extortion." 

The  court  gave  the  jury  the  following  instruction: 
"But  if  this  man  is  shown  guilty  of  sending  this  letter 
•with  the  motive  imputed,  he  is  guilty  of  this  oflFense,  and 
should  be  found  guilty,  no  matter  as  to  the  consequences, 
whatever  they  may  be."  This  instruction  is  clearly  er- 
roneous, for,  as  we  have  seen,  the  letter  which  forms  the 
foundation  of  the  prosecution  does  not  upon  its  face 
either  convey  a  threat  or  imply  a  threat;  and  in  addition 
to  the  elements  of  the  offense  included  in  this  charge  to 
the  jury,  as  sufficient  to  justify  a  conviction,  the  court 
should  have  added,  that  it  was  not  only  necessary  for  the 
accused  to  have  sent  the  letter,  and  have  had  the  intent 
to  extort,  but  the  letter  must  have  been  such  a  writing 
as  was  adapted  to  imply  a  threat.  That  was  a  question 
of  fact  to  be  found  in  the  affirmative  by  the  jury  before 
a  verdict  of  guilty  could  be  rendered  under  the  law. 

The  charge,  taken  as  a  whole,  is  objectionable;  it  is 
argumentative,  —  consisting  to  a  great  extent  of  a  resume 
of  the  evidence,  and  in  many  respects  encroaching  upon 
the  rights  of  the  jury  by  passing  upon  matters  of  fact 
We  had  occasion  to  refer  to  this  subject  in  People  v.  Oor- 
dan,  88  Cal.  422,  and  there  quoted  with  approval,  as  we 
again  do,  the  following  language  from  People  v.  Williams, 
17  CaL  147:  "The  experience  of  every  lawyer  shows  the 
readiness  with  which  a  jury  frequently  catch  at  intima- 
tions of  the  court,  and  the  great  deference  which  they  pay 
to  the  opinions  and  suggestions  of  the  presiding  judge, 
especially  in  a  closely  balanced  case,  when  they  can  thus 
shift  the  responsibility  of  a  decision  of  the  issue  from 
themselves  to  the  court;  a  word,  a  look,  or  a  tone  may 
sometimes  in  such  cases  be  of  great  or  even  of  controlling 
influence.     A  judge  cannot  be  too  cautious  in  a  criminal 
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trial  in  avoiding  all  interference  with  the  oonclusions  of 
the  jury  upon  the  facts.'* 

Let  the  judgment  and  order  be  reversed^  and  the  canae 
remanded  for  a  new  triaL 

Patbrsok^  J.,  and  Habbisok,  J.,  concurredi 


CNo.  14702.    Department  Two.  —  August  IT,  1801.] 

JAMES   SELLIOK,  Respondent,  i;.  C.   W.  DE   OAR- 
LOW  BT  AI^,  ApPBIXANTS. 

Cost  Bill  —  Pumatdki  Filing  —  Motion  to  Stsikb  out.  —  A  eost  bill 
filed  before  the  filing  of  the  findings  and  entry  of  jadgment  la  filed  be- 
fore the  time  authorized  by  law,  and  should  be  stricken  out  upon  motion. 

Appbllats  Jubisdiction  or  Supbbics  Coubt  —  Obobb  avTBa  Judombnt 
Inyoltimo  Lbss  than  Thbbi  Hundbid  Dollabs.  —  The  question 
whether  or  not  the  supreme  court  has  juriadiction  of  an  appeal  from  a 
separate,  independent  order,  made  after  final  Judgment,  InTolylng  money 
only,  and  in  an  amount  less  than  three  hundred  dollars*  considered,  but 
not  decided. 

Apptcat.  from  an  order  of  the  Superior  Court  of  Laa- 
8en  County  denying  a  motion  to  strike  out  a  cost  bilL 

The  facts  are  stated  in  the  opinion  of  the  court 

Spencer  &  Raker,  for  Appellants. 

Ooodwin  &  Ooodwin,  for  Respondent 

MoFabland,  J. — This  is  an  appeal  from  an  order 
made  after  final  judgment,  denying  defendants'  motion 
to  strike  out  plaintiff's  cost  bill  and  its  amount  from  the 
jud^:ment.  The  action  was  for  an  injunction  restrain- 
ing defendants  from  diverting  certain  water,  and  for 
damages.  Judgment  was  rendered  for  plaintiff,  restrain- 
ing defendants  as  prayed  for  and  for  twenty  dollars 
damages.  The  decision — that  is,  the  findings — and  the 
judgment  were  filed  and  entered  March  20,  1891;  and 
the  cost  bill  in  question  was  filed  March  16th, — ^four 
days  before  the  decision.     Section  1033  of  the  Code  of 
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Civil  Procedure  provides  that  a  cost  bill  must  be  ffled 
"within  five  days  after  the  verdict  or  notice  of  the  de- 
cision of  the  court  or  referee";  and  it  seems  quite  clear 
that  the  cost  bill  was  filed  in  this  case  before  the  time 
authorized  by  law,  and  that  the  court  erred  in  denying 
the  motion  to  strike  it  out 

The  cost  biU  involved  here  amounts  to  only  $118.85, 
but  respondent  does  not  make  the  point  that  this  court 
has  no  jurisdiction  of  the  appeal  because  the  amount  is 
less  than  $300.  Indeed,  respondent  has  no  points  or 
brief  on  file;  and  as  this  court  has  two  or  three  times 
entertained  similar  appeals  where  the  point  of  jurisdic- 
tion was  not  raised,  we  do  not  feel  disposed,  in  this  case, 
to  raise  that  point,  and  definitely  determine  it  on  our 
own  motion. 

We  deem  it  proper  to  say,  however,  for  future  guid- 
ance, that  the  question  whether  or  not  this  court  has 
jurisdiction  of  an  appeal  from  a  separate,  independent 
order  made  after  final  judgment,  involving  money  only, 
and  in  an  amount  less  than  three  hundred  dollars,  must 
be  considered  as  at  least  an  open  question.  It  is  settled, 
no  doubt,  that  on  an  appeal  from  a  judgment  in  an  ac- 
tion to  recover  money  alone,  the  jurisdiction  is  deter- 
mined by  the  ad  damnum  clause  in  the  complaint. 
(Solomon  v.  Reese,  34  Cal.  28 ;  Dashiell  v.  Slingerland,  60 
Cal.  653.)  But  we  do  not  at  present  recollect  any  case 
in  which  it  has  been  definitely  held  that  this  court  has 
jurisdiction  of  an  appeal  from  an  order  made  after  final 
judgment,  where  there  was  no  appeal  from  the  judgment, 
and  where  the  amount  of  money  which  the  order  put 
"in  controversy"  was  less  than  the  sum  mentioned  in 
the  constitution;  although,  as  before  stated,  such  appeals 
have  been  entertained  in  a  few  instances  where  the 
question  of  jurisdiction  was  not  raised.  On  the  other 
hand,  it  was  held  in  Department,  in  Langan  v.  Langan, 
83  Cal.  618,  that  an  appeal  from  an  order  allowing  $150 
to  counsel,  in  a  divorce  suit,  must  be  dismissed,  because 
the  amount  involved  was  "too  small  to  give  the  court 
jurisdiction" ;  and  in  Oullahan  v.  Morrissey,  73  Cal.  297, 
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the  court  in  Bank  held  that  where  the  plaintiff  dia- 
missed  his  action,  he  could  not  appeal,  even  from  a 
judgment  for  costs,  because  the  demand  for  costs,  '^ing 
less  than  three  hundred  dollars,  does  not  give  this  court 
jurisdiction.'^  And  we  think  that  a  thorough  examina- 
tion of  all  the  decided  cases  would  probably  leave  as  res 
Integra  the  question  of  the  meaning  of  the  constitutional 
words  "demand  ....  in  controversy'*  when  applied  to 
appeals  from  motions  involving  less  than  three  hundred 
dollars,  made  after  final  judgments.  The  question  is  an 
important  one,  because  if  this  court  has  no  jurisdiction 
of  such  appeals,  its  time  should  not  be  occupied  with 
them,  to  the  disadvantage  of  other  litigants  whose  cases 
are  legitimately  before  it. 

The  order  appealed  from  is  reversed,  with  directions 
to  the  superior  court  to  grant  the  motion  which  it  de- 
nied. 

Db  Haven^  J.,  and  Shabpstein,  J.,  conourred. 


[No.  18024.     Department  One.  — Augnat  18,  lS9t.] 

FRANK  DUSY,  Respondent,  v.  FRANK  J.  PRUDOM 
BT  AL.,   Appellants. 

VACATIKQ  JuDOMBNT  —  BXCUSIBLB  Nboubct  —  Abbbkci  noK  Tbiai.— 
NoncB  or  Setting  or  Causb  —  Rblxancb  upon  Opposimo  Attommbib. 
—  It  ii  not  an  abuse  ot  discretion  for  the  trial  eonrt  to  deny  a  motion  to 
TBcate  a  Judgment  rendered  in  the  absence  of  the  parties  against  whom 
the  Judgment  Is  given,  on  the  ground  of  excusable  neglect,  where  th# 
application  to  set  tt  aside  simply  shows  that  snch  parties  had  no  notice 
of  the  setting  of  the  case  for  trial ;  that  they  relied  npon  the  belief  that 
they  were  entitled  to  notice,  as  they  were  non-residents  of  the  county; 
that  the  rules  of  court  specified  no  time  for  the  calling  of  the  caleadar 
and  the  setting  of  cases ;  and  that  the  attorney  for  the  applicant  wrote 
to  the  attorneys  for  the  adverse  party,  requesting  them  to  Inform  him  as 
soon  as  the  cause  was  set ;  and  that  the  parties  and  their  attorney  believed 
that  the  request  would  be  complied  with  and  no  advantage  taken  of  their 
absence. 

Id.  —  Duty  or  Pabtibs  to  Action  —  Noticb  or  Pbocbbdinos.  —  Fiartles 
to  an  action  and  their  attorneys,  whether  residents  or  non-residents  of 
tbe  county  where  the  action  is  pending,  most  wateh  tti  progrsM,  aatf 
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Bn  cliarfed  with  notice  of  the  ftict  that  It  has  been  set  for  trial.  Th# 
parties  are  bound  to  know  the  ralei  of  the  trial  court,  and  If  the  nilei 
fix  a  day  for  eettlng  causes  for  trial,  they  are  presumed  to  know  the  fact, 
and  If  the  rules  do  not,  they  must  soyern  themselTes  accordingly,  and 
learn  from  the  proceedings  of  the  court  when  the  case  Is  to  be  heard. 
Im  —  R1A80MABLB  Oppobtdnitt  FOB  Tbial.  —  Parties  will  not  be  forced  to 
trial  without  a  reasonable  opportunity  to  prepare  therefor,  and  the  court 
wonld  abase  Its  discretion  In  refusing  a  continuance,  or  In  refusing  to  set 
•side  a  judgment  taken  because  of  hasty  action  In  setting  a  case  for  trial 
at  an  unreasonably  early  day,  whereby  a  party  has  been  unable  to  be 
present  or  to  prepare  for  trial. 

IIBCBAMIC'8  LXSH  —  JUDGHBNT  OF   FOBBCLOSUBB  —  NBCB8S1TT  OF  LA.ND  FOB 

Vnm  OF  Bdiloxno.  —  A  Judgment,  In  an  action  to  foreclose  a  mechanic's 
llaOt  need  not  adjudge  that  the  land  directed  to  be  sold  Is  all  necessary 
tot  the  oonTenlent  use  and  occupation  of  the  building,  where  the  com- 
plaint alleges  that  all  of  the  land  Is  necessary  for  such  purpose,  and  the 
eoort  finds  the  allegation  to  be  true. 

to.  *- AOjrDICATIOlV    OF  OWNBBSHIP   OF   LaMD  —  NOTICB     TO     OWNBB SUB- 

JBcnoM  TO  LUN.  —  The  failure  of  the  Judgment  In  such  action  to  ad- 
judge that  at  the  commencement  of  the  action  the  land  belonged  to  the 
person  who  caused  the  building  to  be  constructed,  or  that  It  was  erected 
with  his  knowledge,  does  not  render  the  Judgment  erroneous,  where  It 
Is  alleged  and  found  that  the  defendant  at  whose  Instance  the  building 
WIS  erected  was  at  all  times  mentioned  the  owner  and  entitled  to  the 
possession  of  the  property,  and  that  the  Interests  of  the  other  defendants 
who  claimed  to  have  some  Interest  therein  were  subsequent  to  the  plaln- 
tirs  lien. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County. 

The  facta  are  stated  in  the  opinion  of  the  court 

A.  H.  Carpenter,  and  8.  J.  Hinds,  for  Appellants. 

L.  L.  Cory,  Church  &  Cory,  and  Webb  &  Strother,  for 
Bespondent 

Patebsoh,  J. — This  is  an  action  to  foreclose  the  lien 
of  a  material-man.  The  cause  was  commenced  and  de- 
termined in  the  superior  court  of  Fresno  County.  The 
defendants,  Frank  J.  and  Charles  Pnidom,  who  were 
residents  of  San  Joaquin  Coimty,  appeared  and  filed  an 
answer  to  the  complaint  on  April  20,  1891.  The  case 
was  tried  on  November  4,  1891,  and  a  decree  in  favor  of 
the  plaintiff  was  entered  on  the  same  day.  The  decree 
recites  that  the  defendants  Prudom  failed  to  appear  at 
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the  trial  of  the  cause.  On  November  16,  1891,  the  de- 
fendants Prudom  gave  notice  of  an  application  to  set 
aside  the  judgment,  on  the  groimd  that  it  was  taken 
against  them  through  their  mistake,  inadvertence,  and 
excusable  neglect  In  support  of  their  motion,  they  filed 
an  affidavit  setting  forth  that  neither  they  nor  their  atr 
tomey  had  any  notice  of  the  fact  that  the  case  has  been 
bet  for  trial  until  after  the  entry  of  the  judgment;  that 
they  relied  upon  the  belief  that  they  were  entitled  to 
notice  that  the  case  had  been  set  for  trial,  being  non- 
residents of  the  county  in  which  the  action  was  pending; 
that  the  rules  of  the  court  specified  no  time  for  the  call- 
ing of  the  calendar  and  the  setting  of  the  cases  for  trial ; 
that  in  August,  1891,  defendants'  attorney  sent  a  letter 
to  the  attorneys  of  plaintiff  at  Fresno,  and  requested 
them  to  inform  him,  as  soon  as  the  cause  was  set,  of  the 
time  when  it  would  be  tried,  and  the  defendants  and 
their  attorney  believed  that  such  request  would  be  com- 
plied with,  and  that  no  advantage  would  be  taken  of 
their  absence.  The  record  does  not  show  how  long  the 
case  had  been  set  for  trial  prior  to  November  4th. 

We  cannot  say  that  the  court  abused  its  discretion  in 
denying  the  motion  to  vacate  the  judgment.  In  EUzroth 
V.  Ryan,  91  CaL  687,  we  held  that  no  notice  of  the  setting 
of  a  case  for  a  trial  is  required  by  statute;  that  parties  to 
an  action  and  their  attorneys,  whether  residents  or  non- 
residents of  the  county  where  the  case  is  pending,  must 
watch  its  progress,  and  are  charged  with  notice  of  the 
fact  that  it  has  been  set  for  triaL  It  is  true,  in  that 
case  it  appeared  that  the  rules  of  the  superior  court  fixed 
a  day  for  the  calling  of  the  calendar.  They  provided 
that  either  party  might  without  notice  have  any  case  set 
down  for  trial,  and  that  all  parties  would  be  deemed  to 
have  notice  of  the  fact;  but  that  circumstance  is  imme- 
terial.  A  party  is  bound  to  know  the  rules  of  the  trial 
court.  If  they  fix  a  day  for  setting  causes  for  trial,  he 
is  presumed  to  know  the  fact;  and  if  they  do  not,  he 
must  govern  himself  accordingly,  and  learn  from  the 
proceedings  of  the  court  when  his  case  is  to  be  heard, 
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This  rule  may  work  hardship  in  some  cases,  and  the 
court  below  should  be  liberal  in  relieving  parties  from 
judgments  taken  against  them  where  they  have  acted 
without  negligence  and  without  actual  notice  of  the  time 
fixed  for  the  trial;  but  ordinarily,  a  party  will  have  no 
difficulty  in  ascertaining  the  day  fixed  for  the  trial.  A 
request  to  the  clerk,  or  the  attorneys  of  his  adversary, 
for  notice  of  the  fact  will  rarely  be  disregarded.  There 
is  nothing  in  the  record  to  show  that  either  the  clerk  or 
the  attorney  for  plaintiff  promised  to  notify  the  defend- 
ants. If  such  a  promise  had  been  made  and  relied  on, 
the  facts  would  present  a  cogent  reason  for  setting  aside 
the  judgment  taken  against  them.  The  stated  rule  is 
inconvenient  and  troublesome  to  non-resident  litigants, 
but  there  is  little  danger  that  the  results  which  counsel 
for  appellants  apprehends  will  follow  its  enforcement. 
Parties  will  not  be  forced  to  trial  without  a  reasonable 
opportunity  to  prepare  therefor.  If  a  case  has  been  set 
for  trial  at  an  unreasonably  early  day,  and  by  reason 
thereof  a  party  has  been  unable  to  be  present  or  to  pre- 
pare for  trial,  the  court  would  abuse  its  discretion  in 
refusing  a  continuance,  or  in  refusing  to  set  aside  a 
judgment  taken  against  him  because  of  such  hasty  ac- 
tion. 

It  is  claimed  that  the  judgment  should  be  reversed, 
because  it  directs  the  sale  of  the  land  described  in  the 
complaint  without  adjudging  that  it  was  all  necessary 
for  the  convenient  use  and  occupation  of  the  building. 
In  answer  to  this  contention,  it  is  sufficient  to  say  that 
the  complaint  alleged  that  "all  of  said  land  is  necessary 
for  the  convenient  use  and  occupation  of  said  building," 
and  the  court  found  this  allegation  to  be  true.  It  was 
not  necessary  to  repeat  the  statement  in  the  judgment 

It  is  also  claimed  that  the  judgment  is  erroneous,  be- 
cause it  fails  to  adjudge  that  at  the  commencement  of 
the  action  the  land  belonged  to  the  person  who  caused 
the  building  to  be  constructed,  or  that  it  was  erected 
with  his  knowledge;  but  here  again  the  appellants  over- 
look the  allegation  of  the  complaint  and  Hxe  findings  ofi 
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the  oourt  It  is  alleged  in  the  oomplaint  that  Fraocifl  J. 
Frudoniy  at  whose  inBtaTioe  the  building  was  erected,  waa 
at  all  times  mentioned  the  owner  and  entitled  to  poasee- 
sion  of  the  property^  and  that  the  other  defendants  claim 
to  have  some  interest  therein,  'lout  the  same  ia  anbae- 
quent  to  the  lien  of  plaintiff/'  Theae  aUegationa 
denied.  The  court  found  they  were  true. 
Judgment  affirmed.  . 

Habbibov,  J.,  and  Gabouttx,  J.,  coneurred* 


[No.  18028.    DcpftTtment  One.  —  August  18,  1882.] 

H.  SACHSE,  Rbbpondbnt,  v.  R  S.  AUBURN  n  ax., 
AppBLuorxa. 

Mbchanic's  Lmr  —  Judokxht  or  Fobbclosuu  —  Bxumt  ov  Luid  Ds- 

CBMKD   TO  Bl  SOLD  —  PSBSDMFTIOM  UPON  APFIAL  —  PLBAOINO — NBCM- 

8ITT  roB  CoxTBNiKfT  U8K.  —  In  EH  actloii  to  forecloM  a  mecbanle^B 
lien,  where  there  !•  nothing  in  the  record  to  show  that  the  land  described 
in  the  decree  in  favor  of  the  ptaintilt  directing  the  land  to  Im  sold  is 
greater  in  extent  than  that  covered  bj  the  building,  it  will  be  presnmed 
upon  appeal  in  favor  of  the  jadgment  that  it  was  not  greater  in  extent, 
and  the  judgment  will  not  be  reversed  because  of  the  absence  of  an  alle- 
gation and  finding  that  it  was  necessary  for  the  convenient  ose  and  oe^ 
cupatlon  of  the  building. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

A.  H.  Carpenter,  and  8.  J.  Hinds,  for  Appellant 

L.  L.  Gory,  Church  &  Cory,  and  Welib  &  Strother,  for 
Respondent 

Patebbon^  J. — This  is  an  action  to  foreclose  a  mechan- 
ic's lien.  The  case  differs  from  Dusy  v.  Prudom,  ante, 
p.  646,  this  day  filed,  in  one  material  respect  only.  There 
is  neither  an  allegation  nor  a  finding  that  all  of  the  land 
which  the  decree  directs  to  be  sold  is  necessary  for  the 
convenient  use  and  occupation  of  the  buildings 
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In  Oreen  v.  Chandler,  54  Cal.  627, — ^the  case  upon  which 
appellants  rely, — ^it  appeared  that  the  structure  in  con- 
troversy was  built  upon  a  tract  of  land  containing  some- 
thing over  eight  acres.  The  court  found  that  the  whole 
of  said  parcel  with  its  appurtenances  was  required  for 
the  convenient  use  and  occupation  of  the  mill,  etc.  It 
was  held  on  appeal  that  this  finding  was  not  within  any 
of  the  issues  made  by  the  complaint  and  answer,  and 
that  there  was  no  evidence  upon  which  the  court  could 
determine  that  the  whole  or  any  particular  part  of  the 
land  was  necessary  for  the  use  and  occupation  of  the 
structure.  It  was  apparent  to  the  court  in  that  case 
that  the  court  below  had  decreed  the  sale  of  a  larger 
tract  of  land  than  that  actually  occupied  by  the  build- 
ing upon  which  the  Hen  was  filed;  and  as  there  was  no 
allegation,  either  in  the  complaint  or  in  the  answer,  that 
all  of  the  land  was  necessary  for  the  convenient  use  and 
occupation  of  the  building,  the  court  held  that  the  find- 
ing, being  outside  of  any  issue,  did  not  warrant  the  judg- 
ment In  Bidlinger  v.  Kerhow,  82  Cal.  42,  it  did  not 
appear  that  the  plaintiff  was  claiming  any  more  land 
than  that  occupied  by  the  building,  and  we  held  that  the 
failure  of  the  court  to  define  the  exact  amount  or  extent 
of  the  land  necessary  for  the  convenient  use  of  the  struc- 
ture did  not  invalidate  the  decree  that  the  purchaser 
would  acquire  only  the  land  covered  by  the  building. 
Xhe  land  actually  occupied  by  the  building  is  necessa- 
rily subject  to  the  lien,  and  it  is  only  where  the  plaintiff 
claims  that  more  than  that  is  required  for  its  use  and 
occupation,  that  he  must  make  averments  therefor. 
(WiUameUe  B.  M.  Co.  v.  Kremer,  94  Cal.  205.)  There  is 
nothing  in  the  record  in  this  case  to  show  that  the  land 
described  in  the  decree  is  greater  in  extent  than  that 
covered  by  the  building.  We  have  to  assume  that  it  is 
not  Every  presumption  must  be  indulged  in  favor  of 
the  judgment 

Judgment  affirmed. 

Hassisok^  J.,  and  Qaboutte,  J.,  concurred.       _         . 
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[No.  14624.    DeptftSMBt  On*.  — Angoat  18,  1893.] 

F.  H.  WILLIAMSON,  EasPOUDBifT,  v.  THE  CUM- 
MINGS  ROCK  DRILL  COMPANY,  Appbixaht. 

JUDOMINT  BT  DBFADLT  —  APFUCATIOII  TO  VACATB  —  BZCUSABUI  NBGLICT  — 

D18CBBTION  —  Appbal.  —  AppllcatloDB  to  the  trial  court  to  let  aside  a 
judgment  by  default,  upon  the  ground  of  ezcuiable  neglect,  are  addressed 
to  the  sound  legal  discretion  of  the  trial  court,  and  the  order  of  that 
court.  In  granting  or  denying  the  motion,  will  not  be  disturbed  apon 
appeal,  unless  an  abuse  of  discretion  is  shown. 

Id.  —  iNsuFnciBMT  Showing  —  Mxstaki  in  Mabkino  Timi  fob  Answbp 
—  NUHBBOD8  Actions.  —  It  cahnot  be  said  to  be  an  abuse  of  discretion  for 
the  trial  court  to  refuse  to  set  aside  a  Judgment  by  default,  upon  the  ground 
of  excusable  neglect,  where  the  affidavits  merely  show  that  there  were 
several  actions  between  the  same  parties,  and  that  when  the  defendant's 
attorney  received  the  summons  and  copy  of  complaint,  he  marked  the 
papers  "Answer  due  April  23d,"  whereas  it  wbm  due  the  2lBt,  and  the 
only  reason  for  his  not  having  filed  the  answer  was  his  mistake  in  mark- 
ing the  papers,  and  owing  to  the  fact  that  there  were  so  many  actions 
against  the  defendant 

ID.  —  PBOor  or  Sbbvicb  of  Sumhonb  —  Affuutit  —  IwatATaMXAL  Facts  — 
CiTizBNSHip  —  Cbbtifibd  Copy.  —  A  Judgment  by  default  is  not  erro- 
neous because  the  affidavit  of  service  of  summons  falls  to  show  that  the 
person  making  the  service  was  a  white  male  citizen  of  the  United  States, 
or  that  he  served  a  certified  copy  of  the  complaint,  as  neither  of  these 
things  are  necessary. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
refusing  to  set  it  aside. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ash  &  Matthews,  ior  Appellant 

W.  Bigby,  for  Respondent 

The  CouBT. — ^The  summons  herein  was  served  on 
the  defendant  April  9,  1891,  and  on  April  21,  1891,  the 
defendant  having  failed  to  appear  and  answer  the  com- 
plaint, judgment  by  default  was  entered  against  him  by 
the  clerk  on  motion  of  the  plaintiff's  attorney.  Two 
days  thereafter  the  defendant  moved  the  court  to  set 
aside  the  default  and  judgment,  upon  the  ground  of  ex- 
cusable neglect;  and  in  support  thereof  presented  an 
affidavit  of  merits,  and  also  an  affidavit  of  its  attorney. 
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showing  that  there  were  several  causes  between  the  same 
parties,  and  that  when  he  received  the  summons  and 
copy  of  complaint  herein  from  the  defendant,  he  marked 
the  papers  "Answer  due  April  23,  1891."  Upon  the 
hearing  the  court  denied  the  motion,  and  the  defendant 
has  appealed. 

Applications  of  this  nature  are  addressed  to  the  sound 
legal  discretion  of  the  court  below,  and  the  order  of  that 
court,  either  in  granting  or  denying  the  motion,  will 
not  be  disturbed  by  this  court,  unless  the  appellant  shall 
make  it  appear  to  have  been  so  clearly  erroneous  as  to 
amount  to  an  abuse  of  discretion.  {Bailey  v.  Taaffe,  29 
Cal.  422 ;  Coleman  v.  Rankin,  37  Cal.  249 ;  Watson  v. 
8.  F.  &.  H.  B.  R.  R.  Co.,  41  Cal.  20 ;  Oamer  v.  Erlanger, 
86  OaL  62.)  In  Reidy  v.  Scott,  53  Cal.  69,  it  was  shown 
that  at  the  time  of  the  service  of  summons  upon  him, 
the  defendant  was  sick  and  unable  to  attend  to  business, 
and  that  as  soon  as  he  was  able  to  be  out  he  delivered 
the  summons  to  his  attorneys,  and  stated  to  them  that 
he  had  received  it  on  the  26th  of  April,  as  he  then  be- 
lieved, whereas,  in  fact,  the  service  was  on  the  25th  of 
ApriL  Judgment  by  default  was  entered  against  the 
defendant  before  nine  o'clock  on  the  morning  of  May 
7th  (the  6th  being  Sunday),  and  shortly  after  nine 
o'clock  on  the  same  day,  without  any  knowledge  or 
notice  of  such  judgment,  his  answer  setting  up  a  meri- 
torious defense  was  filed  with  the  clerk,  and  upon  this 
showing  it  was  held  that  the  court  should  have  set  aside 
the  default  In  the  present  case,  however,  it  does  not 
appear  that  there  was  any  mistake  on  the  part  of  the 
defendant  as  to  the  day  when  the  summons  was  served 
upon  it,  or  that  the  attorney  was  not  properly  informed 
of  that  day;  nor  did  the  attorney  give  any  reason  why 
he  marked  the  papers  "Answer  due  April  23d";  and  the 
only  reason  presented  for  his  not  having  filed  the  an- 
swer is  "his  mistake  in  marking  said  papers  as  afore- 
said, and  owing  to  the  fact  that  there  were  so  many 
cases  against  said  defendant"  This  cannot  be  regarded 
as  excusable  neglect  ^         I 
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The  contention  of  the  appellant,  that  the  jadgmfint 
cannot  be  eustained  for  the  reason  that  the  affidavit  of 
service  fails  to  dhow  that  the  individual  by  whom  the 
service  was  made  was  a  white  male  citizen  of  the  United 
States^  or  that  he  served  a  certified,  copy  of  the  complaint, 
is  sufficiently  met  by  the  terms  of  section  410  of  the  Code 
of  Civil  Procedure,  which  authorizes  the  service  to  be 
made  by  the  sheriff,  "or  by  any  other  person  over  the  age 
of  eighteen,  and  not  a  party  to  the  action,''  and  which 
does  not  require  that  the  copy  of  the  complaint  ahall 
be  "certified." 

The  judgment  and  order  are  affirmed. 


CNo.  20898.     DepArtmcnt  Out.  — Angnst  18,  1881.] 

THE  PEOPLE,  Kkspoitdbht,  v.  AH  SING,  AprnxAsr. 

CBXMINAL      Law  —  ROBBUT  —  iNFOBlCATIOlf  P088BS8IOV      Mt      FMUOM 

BOBBBD.  —  An  information  charging  a  defendant  wltb  tha  taking  af 
property  by  force  from  the  person  of  the  proeeeutor,  and  against  his  will, 
and  that  the  property  was  bis  personal  property,  aoffldentiy  shows  tha 
possession  of  the  proi>erty  by  him,  and  states  fS.et8  sofflclent  to  eonatitute 
the  crime  of  robbery. 

Id.  —  Pabticulaxitt  of  Atbbmbnt  —  Dnracr  or  Fobm.  — Undar  tha  pro- 
Tisions  of  the  Penal  Code,  the  particularity  of  aTerment  In  an  informa- 
tion necessary  at  common  law  is  not  reqalred.  It  la  only  necessary  that 
the  substantial  facts  constituting  the  crime  shall  be  alleged  with  BaiB- 
dent  certainty  to  enable  the  court  to  pronounce  a  proper  Judgment  and 
the  party  to  defend  against  the  charge.  Any  defect  of  form  not  tending 
to  the  prejudice  of  a  substantial  right  of  the  defendant  must  be  disre- 
garded. 

In.  —  iNSTBUCTioif  —  Falsi  Tbstimont  —  Right  or  Jubt  «o  DiSBaoABD 
Witness.  —  An  instruction  in  a  criminal  prosecution,  to  the  effect  that 
tf  the  Jury  should  belieye  that  any  witness  had  sworn  falsely  aa  to  any 
fact  in  the  case  they  were  at  liberty  to  entirely  disregard  the  testimony 
of  such  witness,  is  not  erroneoua 

Appeal  from  a  judgment  of  the  Superior  Court  of  Lo8 
Angeles  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  C.  Stephens,  F.  B.  Guthrie,  H.  H.  Appd,  and  WiUU 

d  Appel,  for  Appellant  ^  I 
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The  information  is  insufficient,  as  it  fails  to  charge 
the  taking  of  the  property  from  the  possession  of  any 
ona  (Pen.  Code,  sec  211;  Polack  v.  McQtath,  32  Cal. 
20;  Rex  v.  Edwards,  6  Car.  &  P.  521.)  The  court  erred 
in  instructing  the  jury  that  if  they  believed  from  the 
evidence  that  any  witness  had  sworn  falsely  to  any  fact 
in  the  case  they  would  be  at  liberty  to  disregard  his  tes- 
timony. {Pierce  v.  State,  68  Ga.  865,  368 ;  Moresi  v. 
Swift,  15  Nev.  281;  McLean  v.  Clark,  47  Ga.  24;  Fishel 
V.  LocJeard,  52  Ga.  683;  People  v.  Sprague,  53  Cal.  494.) 

Attomey-Oeneral  W.  H.  H.  Hart,Deputy Attomey-Oener- 
al  Charles  H.  Jackson,  and  District  Attorney  James  McLachr 
Ian,  for  Bespondent 

The  information  is  in  the  language  of  the  statute,  and 
is  sufficient  {People  v.  Harrold,  84  CaL  570;  People  v. 
Rozelle,  78  CaL  84.)  It  is  sufficient  if  the  offense  is  sub- 
stantially charged  in  the  language  of  the  code.  {People 
y-MaUman,  82  Cal.  585;  People' y.  Rozelle,  78  Cal.  84,; 
Pen.  Code,  sees.  49,  59,  1268,  1404;  People  y.  Tonielli, 
81  CaL  379;  People  v.  O'Brien,  64  Cal.  53.) 

Gabottttb,  J. — ^Appellant  was  convicted  of  the  crime 
of  robbery,  and  now  asks  this  court  for  a  reversal  of 
the  judgment  and  a  new  trial. 

It  is  insisted  that  the  information  does  not  state  facts 
sufficient  to  constitute  the  crime  of  robbery,  in  this,  it  is 
charged  that  the  defendant  did  ''steal,  take,  and  carry 
away  from  the  person  of  one  Tom  She  Bin,*'  etc.  Bob- 
bery is  defined  to  be  the  ''felonious  taking  of  personal 
properly  in  the  possession  of  another  from  his  person  or 
immediate  presence."  The  information  alleges  that  the 
property  was  taken  by  force  from  the  person  of  Tom 
She  Bin,  and  against  his  will,  and  was  his  personal 
property.  These  facts  fairly  show  a  possession  of  the 
property  in  the  prosecuting  witness. 

In  framing  an  information,  the  statute  should  be  care- 
fully followed^  and  such  would  have  been  the  better  prac- 
tice in  this  instance;  but  we  think  the  presentz-d^^i^l 
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more  technical  than  substantial,  more  apparent  than 
real.  This  court  said  in  People  v.  Rozelle,  78  CaL  84: 
"Under  the  provisions  of  the  Penal  Code,  the  particular- 
ity of  averment  necessary  at  common  law  is  not  required. 
It  is  only  necessary  that  the  substantial  facts  constitute 
ing  the  crime  shall  be  alleged  with  sufficient  certainty 
to  enable  the  court  to  pronounce  a  proper  judgment,  and 

the  party  to  defend  against  the  charge Any  dc 

feet  of  form  not  tending  to  the  prejudice  of  a  substantial 
right  of  the  defendant  must  be  disregarded." 

The  evidence  is  amply  sufficient  to  support  the  ver- 
dict. The  definition  of  robbery  given  by  the  court  in  its 
charge  to  the  jury  was  too  favorable  to  the  appellant,  and 
he  has  no  cause  for  complaint 

It  is  insisted  that  the  following  instruction  is  erro- 
neous: "If  you  believe  that  any  witness  has  sworn  falsely 
as  to  any  fact  in  this  case,  then  you  are  at  liberty  to  en- 
tirely disregard  the  testimony  of  such  witness.'^  The 
instruction  is  substantially  in  the  language  of  the  code, 
and  has  been  approved  in  many  cases.  (See  People  v. 
Treadwell,  69  Cal.  226.)  Even  if  appellant's  contention 
be  true,  that  the  false  evidence  must  be  as  to  material 
matters,  then  the  instruction  still  comes  within  such 
rule,  for  it  refers  to  '*any  fact''  in  the  case.  The  assign- 
ments of  error  based  upon  the  evidence  of  impeachment 
of  the  defendant,  and  also  upon  the  matter  of  alibi,  are 
not  well  taken;  neither  can  we  say  from  the  record  that 
the  motion  for  a  new  trial  was  improperly  denied. 

There  appears  to  be  no  merit  in  the  appeaL  Let  the 
judgment  and  order  be  affirmed. 

Fatbbson^  J.,  and  Habsibon^  J.,  ooncnned. 
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[No.  20004.     Department  One.  —  Au^nist  19,  1892.] 

THE   PEOPLE,   Respoi^dent,  v.   AH   SING,  Appel- 
lant. 

CniilNAX*    hkW TlXB    FOB     FlUNO     INVOBMATION BBTUBN     OF     DBFOSl- 

TIOK0    AND     COMMITMBNT  —  MOTION     FOB     DlSCHABOB  —  DlSCBBTIOM. — 

A  motion  in  a  criminal  prosecution  to  discharge  the  defendant,  because 
the  information  was  not  filed  within  thirty  days  aft.r  he  was  held  to 
answer,  may  be  denied  In  the  discretion  of  the  court,  where  it  appears 
that  at  the  time  of  the  making  of  the  motion  the  depositions  and  com- 
mitment thereon,  upon  which  the  information  was  based,  had  not  been 
returned  to  the  court  by  the  committing  magistrate. 

Id.  — PnUUBT TB8TIM0NT   UPON  TBIAL BlATBRIALITT   TO  THH    ISSUB. — 

In  order  to  eonstltute  the  offense  of  perjury,  alleged  to  have  been  com- 
mitted in  the  girlng  of  testimony  upon  a  trial,  it  is  not  only  necessary 
that  the  testimony  should  be  false,  but  it  must  also  appear  that  the 
testimony  was  material  to  the  issue  on  trial.  Testimony  given  as  to 
matters  collateral  t»  the  question  at  issue  cannot  furnish  the  foundation 
for  a  charge  of  perjury. 

lOb  —  Allbqation  and  Pboof  of  BlATBBiALiTT.  —  The  materiality  of  the 
eridence  in  such  a  case  Is  not  only  a  necessary  element  of  the  Informa- 
tion, but  it  is  a  fact  which  must  be  established  by  the  eyldence  of  the 
prosecution  as  fully  and  completely  as  any  other  fact  in  the  case. 

Id.  —  Pbbjubt  upon  HLcamination  of  Anothbb  Chaboed  with  Pbbjubt 

FALSB     CHABGB     of     LA.BCBNT IMMATBBIAL     TESTIMONY. UpOU     a 

prosecution  for  perjury,  alleged  to  have  been  committed  by  the  defend- 
ant at  the  preliminary  examination  before  a  Justice  of  the  peace,  of 
another  person  also  charged  with  perjury,  where  It  appears  that  the 
complaint  against  the  latter  alleged  that  he  committed  perjury  In  swear- 
ing to  a  complaint  falsely  charging  another  person  with  petit  larceny, 
but  it  does  not  appear  what  property  was  charged  to  hare  been  stolen, 
and  the  only  specification  of  perjury  against  the  defendant  is  that  he 
falsely  testified  that  he  saw  the  person  charged  with  the  larceny  "take 
a  bracelet"  belonging  to  the  person  charged  with  perjury,  It  does  not 
appear  that  such  testimony  was  material  upon  the  examination  for  per- 
jury, and  the  evidence  fails  to  support  a  Judgment  of  conviction  of  the 
defendant. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County,  and  from  an  order  denying  a  new 
triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Augustus  A.  Montana,  for  Appellant. 

The  defendant's  motion  to  dismiss  and  to  discharge 
the  defendant  from  custody,  upon  the  ground  that  the 
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information  was  not  filed  within  thirty  days  after  his 
preliminary  examination,  should  have  been  granted. 
{People  V.  Morino,  86  CaL  516 ;  Pen-  Code,  sees.  809,  876, 
1382.)  The  defendant  was  not  guilty  of  perjury,  as  the 
testimony  which  he  was  charged  to  have  given  was  not 
material  to  the  case-  (Pen.  Code,  sec  118;  Common- 
wealth V.  Pollard,  12  Met  225 ;  Stale  v.  Aikens,  32  Iowa, 
408 ;  Nelson  v.  State,  82  Ark.  192.)  The  materiality  of 
the  testimony  must  be  established  by  the  evidence,  and 
cannot  be  left  to  presumption  or  inference.  (State  v. 
Aikene,  82  Iowa,  403;  Nelson  v.  State,  32  Ark.  192;  Comr 
monwedlth  v.  Pollard,  12  Met  226.) 

Attomey-Oeneral  W.  H.  H.  Hart,  Deputy  Attomey-Genr 
eral  Charles  E.  Jackson,  and  District  Attorney  James  Me- 
Lachlan,  for  Bespondent 

It  was  in  the  discretion  of  the  court  to  refuse  to  dis- 
charge  the  defendant  (Pen.  Code,  sec.  1382 ;  People  v. 
Camilo,  69  CaL  640.)  As  the  evidence  was  conflicting, 
and  there  was  some  evidence  tending  to  prove  the  charge, 
the  judgment  should  be  affirmed.  (Hayne  on  New  Trial 
and  Appeal,  sec  288;  Lick  v.  Madden,  36  Cal.  213;  95 
Am.  Dec  176;  People  v.  Mayes,  66  Cal.  597;  56  Am.  Rep. 
126;  Wilson  v.  Fitch,  41  CaL  385;  People  v.  Estrada,  63 
CaL  601.)  Convictions  were  sustained  in  the  following 
eases :  Bailey  v.  Commonwealth,  82  Ya.  107 ;  3  Aul  St 
Rep.  87;  Fry  v.  Commonwealth,  82  Va.  334;  Olover  y. 
Commonwealth,  86  Va.  882. 

Gabouttb,  J. — The  appellant.  Ah  Sing,  was  convicted 
of  perjury,  and  now  asks  this  court  to  review  the  judg- 
ment and  order  denying  his  motion  for  a  new  trial. 

The  demurrer  to  the  information  was  properly  over^ 
ruled,  and  we  cannot  say  that  the  motion  to  discharge 
the  defendant,  by  reason  of  the  fact  that  the  information 
was  not  filed  within  thirty  days  after  the  defendant  was 
held  to  answer,  should  have  been  granted.  An  infor- 
mation filed  by  the  district  attorney  against  an  accused 
is  based  upon  the  depositions  and  commitment  thereon 
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returned  by  the  committing  magistrate  to  the  clerk  of 
the  superior  court  It  appears  that  at  the  time  this 
motion  was  made  these  papers  had  not  been  returned  to 
the  court  by  the  committing  magistrate,  and  the  trial 
court  denied  the  motion  upon  that  state  of  facts.  It 
does  not  appear  that  such  ruling  was  not  made  under  a 
proper  exercise  of  judicial  discretion. 

The  charge  of  perjury,  upon  which  the  appellant  was 
convicted,  is  alleged  to  have  been  committed  at  the  pre- 
liminary examination   of  one   Ah   Wai,   who   was   being 
examined  before  a  justice  of  the  peace  upon  a  complaint 
also  charging  perjury.     The  complaint  against  Ah  Wai 
alleged  that  he  committed  perjury  in  swearing  to  a  com- 
plaint falsely  charging  one  Kio  Kiang  with  having  com- 
mitted the  crime  of  petit  larceny.     The  false  testimony, 
upon  which  the  present  charge  of  perjury  is  based,   is 
set  out  in  the  information,  but  as  to  the  major  portion 
of  it,  the  record  does  not  disclose  sufficient  evidence  to 
support  it  as  a  fact,  and  if  proven,  it  is  quite  apparent 
that  under  no  circumstances  could  it  be  material  to  the 
issue  under  examination   in  the   trial   of   Ah  Wai.     The 
only  specification  of  perjury  set  out  in  the  information 
which    demands     our    consideration    is    the    following: 
"That  on  the  sixteenth  day  of  April,  1891,  he,  the  said 
Ah  Sing,  saw  one  Kio  Kiang,  a  Chinese  woman,  take  a 
bracelet  belonging  to  one  Ah  Wai,  from  the  house  of  one 
Ah  Sing,  in  the  city  of  Pomona,  in  the  county  of  Los 
Angeles."      Conceding  that  the  record  discloses  the  com- 
plete falsity  of   the   foregoing  testimony   of  the   accused, 
given  at  the  trial  of  Ah  Wai,  still,  in  order  to  constitute 
the  offense  of  perjury,  another  and  additional  element  is 
necessary,  and  that  is,  it  must  appear  that  such  testimony 
was  material  to  the  issue  on  trial.     It  is   an  elementary 
principle  that  testimony  given  as  to  matters  collateral  to 
the  question  at  issue  cannot  furnish  the  foundation  for 
a  charge  of  perjury,  and  this  principle  of  law  was  recog- 
nized here  by  the  district  attorney  in  framing  the  infor- 
mation,  and   by  the   court  throughout   its  charge   to   the 
jury.     Its  materiality  is  not  only  a  necessary  element  of 
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the  information,  but  it  is  a  fact  which  must  be  established 
by  the  evidence  of  the  prosecution  as  fuUy  and  com- 
pletely as  any  other  fact  in  the  case.  We  find  no  evi- 
dence in  the  record  to  indicate  that  the  foregoing  testi- 
mony of  the  accused  was  material  to  the  issue  upon 
trial  at  that  time.  We  know  that  Ah  Wai  was  being 
examined  upon  an  accusation  of  perjury,  in  having 
sworn  to  a  complaint  falsely  charging  one  Kio  Eaang 
with  petit  larceny,  and  that  is  the  extent  of  our  knowl- 
edge upon  the  subject  As  to  what  property  Kio  Kiang 
was  charged  by  Ah  Wai  with  having  stol^  there  is  a 
total  absence  of  proof.  If  the  charge  made  against  Kio 
Kiang  was  for  stealing  money,  then  at  the  examination 
of  Ah  Wai  upon  a  complaint  for  perjury  in  making  such 
false  charge,  this  testimony  of  the  defendant  was  entirely 
immaterial,  and  no  conviction  for  perjury  could  stand 
against  him  for  a  moment  It  is  only  upon  the  theory 
or  presumption  that  the  perjury  charge  against  Ah  Wai 
was  based  upon  a  false  accusation  against  Kio  Kiang  in 
stealing  a  bracelet,  the  property  of  Ah  Wai,  that  the 
testimony  was  material  at  the  preliminary  examination. 
But,  as  already  suggested,  the  burden  was  upon  the 
people  to  establish  such  matter  as  a  fact,  and  the  jury 
were  not  entitled  to  speculate  upon  theories,  or  indulge 
in  presumptions  and  inferences  against  the  defendant 
upon  a  question  so  important  The  evidence  in  this 
particular  fails  to  support  the  judgment 

The  charge  of  the  court  to  the  jury  is  full  and  com- 
plete, and  we  find  no  just  grounds  of  exception  thereta 

For  the  foregoing  reasons,  let  the  judgment  and  order 
be  reversed,  and  the  cause  remanded  for  a  new  triaL 

Patxesov^  J.»  and  Habbisov,  J.,  oonoimied* 
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£Mo.  14780.    Department  One.— Augut  19,  1892.] 

THOMAS  FRASER,  Appbm-aht,  v.  D.  A.  OTT,  R»- 

BPONDBNT. 
BOmnUST -*  CfeNTBB    09    HIQHWAT  —  PBBSUMPTION  —  BlTBCT    OF    DBBD. — 

An  owner  of  land  bounded  by  a  road  or  etreet  la  presumed  to  own  to  tbe 
center  of  tbe  way,  and  wben  one  conveys  land  bounded  by  a  blgbway, 
be  passes  bis  title  to  tbe  center  of  tbe  blgbway,  subject  to  tbe  public 
easement,  unless  a  different  Intent  appears  from  tbe  grant 

Id.  —  Qeaxt  of  Two  Acbbs  of  Block  Adjoining  STEaKT  —  Dbscbiption  — 
1CB48UBBMBNT  OF  QuANTiTT.  —  A  Conveyance  of  two  acres  of  a  block 
adjoining  a  street  passes  title  to  balf  of  tbe  adjoining  street,  subject  to  tbe 
public  easement;  but  it  does  not  necessarily  follow  tbat  the  two  acres 
must  be  measured  by  going  to  tbe  center  of  tbe  street ;  and  if  the  deed 
describes  the  blocks  as  four-acre  blocks,  which  appears  to  be  the  size  of 
tbe  blocks,  exclusive  of  the  adjoining  streets,  the  description  of  the  north 
two  acres  of  a  specified  block  in  effect  describes  the  north  half  thereof ^ 
exclusive  of  tbe  street,  especially  where  the  deed  describes  a  right  of 
way  as  conveyed  over  the  east  end  of  the  south  half  of  the  same  block. 

Id.  —  Dbfinition  of  *'Block."  —  A  **block'*  is  a  square  or  portion  of  a 
dty  inclosed  by  streets,  whether  occupied  by  buildings  or  composed  of 
vacant  lots,  and  this  is  the  meaning  of  the  word  as  used  in  a  conveyance 
of  tbe  north  two  acres  of  a  four-acre  block. 

Appxal  from  a  judgment  of  the  Superior  Court  of 
Orange  County^  and  from  an  order  granting  a  new  triaL 

E.  E.  Keech,  for  Appellant 

J^.  0.  Darnel,  for  Bespondent 

Bbloheb,  C. — ^This  is  an  action  to  quiet  the  plaintiff's 
title  to  a  parcel  of  land,  and  the  material  facts,  shown  hj 
the  record,  are  as  follows: — 

On  July  29,  1889,  one  George  B.  Lyon  was  the  owner 
of  a  block  of  land  situate  in  the  town  of  Santa  Ana  East^ 
in  the  county  of  Orange,  and  on  that  day  conveyed  to 
the  plaintiff,  by  a  bargain  and  sale  deed,  a  portion  thereof, 
described  as  follows:  "The  same  being  the  north  two 
acres  of  block  No.  thirteen  (13)  of  the  Western  Develop- 
ment Company's  four  (4)  acre  blocks  in  the  town  of  Santa 
Ana  East,  as  per  map  of  said  Santa  Ana  East  recorded 
in  book  10,  pages  43  and  44  of  the  miscellaneous  records 
of  Los  Angeles  County,  California ;  also  the  right  of  way, 
for  street  purposes  only,  over  twenty  feet  of  land  off  the 
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east  end  of  the  south  half  of  said  block  13  in  said  town 
of  Santa  Ana  East  aforesaid." 

Immediately  after  executing  the  aforesaid  deed,  Lyon 
executed  and  delivered  to  defendant  D.  A.  Ott  a  con- 
tract, by  which  he  bound  himself  to  sell  and  convey  to 
Ott  the  balance  of  the  said  block  upon  certain  terms  and 
conditions. 

The  block  in  question  is  one  of  fifteen  adjoining  blocks, 
laid  out  by  the  Western  Development  Company,  and  is 
bounded  on  the  west  and  south  by  streets  sixty  feet  wide. 
Measuring  to  the  center  of  these  streets,  it  contains  4.65 
acres,  but  excluding  the  streets  it  contains  4.04  acres 
only. 

Lyon  died  before  this  action  was  commenced,  but  his 
contract  with  Ott  remained  in  full  force,  and  was  bind- 
ing upon  his  legal  representatives  and  heirs  when  the 
case  was  tried. 

Li  his  complaint  the  plaintiff  alleged  that  he  was  the 
owner  and  in  possession  of  the  north  half  of  the  said 
block,  together  with  the  right  of  way  for  street  purposes 
over  twenty  feet  of  land  off  the  east  end  of  the  south  half 
thereof;  that  the  defendants,  D.  A.  Ott  and  the  executors 
and  heirs  of  Lyon,  and  each  of  them,  claimed  an  estate 
or  interest  in  the  said  premises  adverse  to  the  plaintiff, 
but  that  they  had  no  estate  or  interest  therein,  and  their 
said  claims  were  without  any  right  whatever. 

By  his  answer,  the  defendant  Ott  denied  that  the  plain- 
tiff was  in  possession  of,  or  had  any  title  to,  or  any  estate 
or  interest  in,  the  land  and  premises  described  in  his 
complaint;  and  further  denied  that  defendant's  claim  to 
the  said  land  was  without  right  And  for  a  further  and 
separate  answer,  the  said  defendant  then  set  up  his  con- 
tract with  Lyon,  and  alleged  that  under  and  by  virtue  of 
said  contract  he  claimed  an  interest  in  all  of  the  said 
block  of  land,  except  the  north  two  acres  thereof,  and 
that  he  daimed  no  interest  or  estate  of  any  kind  in  or  to 
the  said  north  two  acres,  and  no  interest  adverse  to  the 
plaintiff  to  the  rig^t  of  way  for  street  purposes,  while 
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used  as  such,  over  twenty  feet  off  the  east  end  of  the  south 
half  of  said  blocL 

The  other  defendants  answered,  but  their  answers  need 
not  be  considered. 

The  case  was  tried,  and  the  court  found  as  follows: 

^'1.  That  the  plaintiff,  at  the  time  of  the  bringing  of 
this  action,  and  for  some  time  prior  thereto,  was  and  still 
is  the  owner  in  fee  of  that  certain  parcel  of  land  situate 
in  the  county  of  Orange,  state  of  California,  and  described 
as  follows,  to  wit:  The  north  two  acres  of  block  18  in 
Santa  Ana  East,  which  north  two  acres  do  not  include 
any  portion  of  the  street  adjoining  said  block  on  the 
west  side  thereof,  but  containing  two  acres  exclusive  of 
said  street 

**2.  That  the  defendants,  and  each  of  them,  claim  an 
estate  and  interest  to  a  strip  on  and  along  the  south  side 
of  said  two  acres,  nineteen  feet  wide,  which  claim  and 
interest  are  adverse  to  that  of  the  plaintiff. 

^'3.  That  the  claim  of  the  said  defendants,  and  each 
of  them,  to  the  said  strip  on  and  along  the  south  side  of 
said  two  acres  is  without  any  right  whatever,"  etc 

In  accordance  with  these  findings,  judgment  was  duly 
given  and  entered  in  favor  of  the  plaintiff.  The  defend- 
ant Ott  then  moved  for  a  new  trial  upon  a  statement  of 
the  case.  Attached  to  the  statement  were  specifications, 
in  substance,  that  findings  1  and  2  were  not  justified  by 
the  evidence,  because,  as  shown  by  the  evidence,  the 
plaintiff's  north  two  acres  of  the  block  should  be  meas- 
ured by  extending  the  same  to  the  center  of  the  adjacent 
street  on  the  west;  that  finding  2  was  not  justified,  be- 
cause there  was  no  evidence  upon  which  it  could  be  based ; 
and  that  certain  errors  in  law  were  committed  by  the 
court  in  its  rulings  upon  the  admission  of  evidence. 

The  court  granted  the  motion,  but  upon  what  ground 
does  not  appear,  and  from  this  order  the  plaintiff  has 
appealed. 

The  principal  question  discussed  by  counsel  is  as  to 

the  location  of  the  west  boundary  line  of  appellant's  two 

acres ;   and  while  the  attorney  for  respondent  claims^  that, 
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under  the  pleadings,  the  trial  court  had  no  authority  to 
decree  appellant  anything  more  than  the  north  two  acres 
of  the  block,  without  any  allusion  to  streets,  still  he  says: 
"If  this  court  should  hold  that  the  pleadings  are  so 
framed  as  to  authorize  the  court  to  decide  the  question 
appellant  contends  for,  i.  e.,  whether  or  not  appellant 
must  go  to  the  center  of  the  street  on  the  west  to  get  his 
two  acres,  I  will  be  glad  to  have  this  court  settle  it" 

At  the  trial  the  appellant  offered  in  evidence  his  deed 
from  Lyon,  and  the  map  referred  to  therein,  and  then 
rested  his  case.  This  map  showed  that  along  the  sides 
of  some  of  the  blocks  laid  out  thereon  streets  were  marked 
out,  and  that  along  the  sides  of  others  no  streets  were 
marked. 

The  respondent  introduced  in  evidence  his  contract 
with  Lyon,  and  then  called  the  county  surveyor  as  a 
witness.  The  witness  testified,  in  substance,  that  he  had 
measured  block  13,  as  shown  on  the  map,  and  that  it 
contained  the  number  of  acres  and  fractions  of  an  acre 
above  stated,  and  also  that  in  order  to  make  this  block 
the  same  size  as  the  other  blocks  around  which  no  streets 
were  marked,  it  was  necessary  to  measure  to  the  center 
of  the  adjoining  streets. 

The  foregoing  was  all  the  material  evidence  in  the 
case,  and  upon  it  the  court  made  its  findings  and  ren- 
dered its  judgment 

Looking,  then,  at  the  evidence,  the  findings,  the  speci- 
fications attached  to  the  statement,  and  the  briefs  of 
counsel,  it  seems  apparent  that  the  real  and  only  contro- 
versy at  the  trial  was  as  to  the  true  location  of  the  appel- 
lant's south  line,  and  that  this  depended  upon  the  loca- 
tion of  his  west  line.  Under  these  circumstances,  we 
think  the  court  was  authorized  to  determine  the  question 
contested  by  the  parties,  and  that  the  respondent  cannot 
now  be  heard  to  object  that  it  was  not  suffici^itly  raised 
by  the  pleadings. 

The  question,  then,  is  as  to  the  construction  to  be  given 
to  appellant's  deed.  It  is  true,  a?  claimed  by  respondent, 
that  an  owner  of  land  bouurlod   by  a  road  or  street  is 
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presumed  to  own  to  the  center  of  the  way  (Civ.  Code,  sec 
831) ;  and  when  one  conveys  land  bounded  by  a  highway, 
he  passes  his  title  to  the  center  of  the  highway,  unless  a 
different  intent  appears  from  the  grant  (Civ.  Code,  sec 
1112.)  And  it  has  been  held  that  a  deed  describing  land 
as  bounded  'T)y"  "upon,"  or  "along^^  a  street  or  high- 
way should  be  construed,  if  practicable,  upon  groimds  of 
public  policy,  as  including  the  land  to  the  center  of  the 
street  or  highway.  {Moody  v.  Palmer,  50  Cal.  31.)  It 
may  be  conceded,  therefore,  that  when  Lyon  conveyed 
the  north  two  acres  of  block  13  to  appellant,  he  owned, 
and,  subject  to  the  public  easement,  passed  the  title,  to 
the  east  half  of  the  adjoining  street 

This  being  so,  respondent  contends  that  as  there  are 
no  words  in  the  deed  limiting  the  grant  to  the  east  side 
of  the  street,  the  two  acres  must  be  measured  by  going 
to  the  center  thereof. 

We  do  not  think  this  conclusion  follows.  As  we  un- 
derstand it,  the  tract  of  land  laid  out  by  the  Western 
Development  Company  was  intended  to  be  made  an  ad- 
dition to  the  city  of  Santa  Ana;  and  the  blocks  were  to 
be  sold  and  used  for  residence  or  business  purposes. 
The  subdivisions  were  all  of  the  same  size,  and  doubtless 
it  was  intended  that  the  blocks  to  be  built  upon  should 
also  be  of  the  same  size,  after  the  streets  necessary  to 
make  them  accessible  should  be  laid  out  and  established. 
Some  of  the  necessary  streets  were  not  marked  out  on 
the  map,  but  this  we  do  not  consider  of  any  importance. 
The  deed  speaks  of  the  blocks  as  four-acre  blocks,  and 
that  is  shown  to  be  practically  the  size  of  the  block  in 
question,  exclusive  of  the  adjoining  streets.  Ordinarily, 
no  two  surveyors  exactly  agree  in  their  measurements 
of  land,  and  the  variance  of  four  hundredths  of  an  acre 
may  easily  be  accounted  for  in  that  way.  The  deed, 
then,  by  describing  the  land  to  be  conveyed  as  the  north 
two  acres  of  the  block,  in  effect  described  the  north  half 
thereof;  and  that  such  was  the  intention  of  the  parties 
is  further  shown  by  the  description  of  the  right  of  way. 
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conveyed  over  the  east  end  of  the  soidh  half  of  the  same 
block. 

One  of  the  definitions  of  the  word  'T}lock'*  given  by 
Webster  is:  "A  square  or  portion  of  a  city  indoaed  by 
streets,  whether  otoupied  by  buildings  or  composed  of 
vacant  lots'';  and  this,  in  our  opinion,  was  the  meaning 
of  the  word  as  used  in  the  deed  to  appellant  The  court 
therefore  rightly  found  that  appellant  was  the  owner  of 
the  north  two  acres  of  block  13,  exclusive  of  the  street, 
and  that  respondent  claimed  an  interest  therein  adverse 
to  him. 

We  see  no  error  in  the  rulings  of  the  court  complained 
of.  The  testimony  objected  to  and  excluded  was  irrele- 
vant and  immaterial 

It  results,  in  our  opinion,  that  the  court  erred  in 
granting  the  motion  for  a  new  trial,  and  that  the  order 
should  be  reversed. 

Vanouief,  C,  and  Tbmplx,  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  tiie 
order  appealed  from  is  reversed. 

Patbbson,  J.,  Habbibov,  J.,  Gaboutti^  J. 

TTftnin-pg  ux  Sank  denied. 


[No.  20001.    DeiNurtmeiit  On*. -*  Angott  82,  18ML] 

THE  PEOPLE,  RESPONDENT,  r.OHAELIE  LEE  KONQ, 
Appellant. 

Cbiminal  Law  —  assadia  with  Ihtbmt  to  Mdidbb  —  Absbmcb  ov  Pbk- 
80N  INTBNDXD  TO  BB  KiLLBD.  —  Where  a  policeman  bond  a  hole  In 
the  roof  of  a  building  for  the  purpoee  of  determining  from  oboervatloD 
whether  or  not  the  occupant  was  conducting  therein  a  gambling  or  lot- 
tery game,  aod  the  occupant,  having  ascertained  the  fact,  and  beltorlng 
that  the  policeman  was  on  the  roof  at  the  point  of  contemplattve  oboer- 
Tattoo,  fired  his  pistol  at  that  spot,  with  the  intent  to  kill,  he  la  guUtj 
of  an  assault  with  intent  to  commit  murder,  although  the  officer  waa  not 
at  the  spot  when  the  shot  was  fired,  but  was  npoa  another  part  a<  tka 
foai. 
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— 

fBi  —  UincHOWN  OaamcnovB  to  Cuminal  Attbmvt.  —  When  the  crimi- 
nal reralt  of  an  attempt  la  not  accomplished  simply  because  of  an  ob- 
struction In  the  way  of  ths  thing  to  be  operated  upon,  and  these  facts 
ara  nnknown  to  the  aggressor  at  the  time,  the  criminal  attempt  is  com- 
mitted. 

Id. — ABBAxna  —  Attbicft  Coupled  with  Abilxtt.  —  In  order  to  be  guilty 
of  an  assault,  there  must  be  an  unlawful  attempt  coupled  with  a  present 
ability  ^  accomplish  the  act  Intended. 

10.-.ABZUTT    TO    ACCOMPLIBR    MOBOBB  —  LOAOBD    PiSTOL  —  MlSTAKB    AS 

TO  LocLnoM  OF  Victim.  —  A  person  has  the  present  ability  to  accom- 
plish the  murder  intended,  when  he  has  a  loaded  pistol,  and  the  person 
Intended  to  be  fired  at  is  within  reach  of  its  effect,  and  the  fact  that  be 
waa  mistaken  as  to  the  exact  spot  where  his  victim  was  located  at  the 
ttaM  of  firing  la  ImmateriaL 

Appxai.  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  Oounty,  and  from  an  order  denying  a  new  trial 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  C.  Stephens,  and  H.  C.  Grant,  for  Appellant 

Attomey-Cfeneral  W.  H.  H.  Hart,  for  Bespondent 

Gabouttx,  J.  —  Appellant  was  convicted  of  the  crime 
of  an  assault  with  intent  to  commit  murder,  and  now 
prosecutes  this  appeal,  insisting  that  the  evidence  is  in- 
sufficient* to  support  the  verdict 

The  facts  of  the  case  are  novel  in  the  extreme,  and 
when  applied  to  principles  of  criminal  law,  a  question 
arises  for  determination  upon  which  counsel  have  cited 
no  precedent 

A  policeman  secretly  bored  a  hole  in  the  roof  of  ap- 
pellant's building,  for  the  purpose  of  determining,  by  a 
view  from  that  point  of  observation,  whether  or  not  he 
was  conducting  therein  a  gambling  or  lottery  game. 
This  fact  came  to  the  knowledge  of  appellant,  and  upon 
a  certain  ni^t,  believing  that  the  policeman  was  upon 
the  roof  at  the  contemplated  point  of  observation,  he 
fixed  his  pistol  at  the  spot.  He  shot  in  no  fright,  and 
his  aim  was  good,  for  the  bullet  passed  through  the 
roof  at  the  point  intended;  but  very  fortunately  for  the 
officer  of  the  law,  at  the  moment  of  attack  he  was  upon 
the  roof  at  a  different  spot,  viewing  the  scene  of  action,  y 
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and  thus  no  substantial  results  followed  from  appellant's 
fire. 

The  intent  to  kill  is  quite  apparent  from  the  evidence, 
and  the  single  question  is  presented.  Do  the  facts  stated 
constitute  an  assault?  Our  criminal  code  defines  an 
assault  to  be  ''an  unlawful  attempt,  coupled  with  a  pres- 
ent ability,  to  commit  a  violent  injury  upon  the  person 
of  another/'  It  will  thus  be  seen  that  to  constitute  an 
assault  two  elements  are  necessary,  and  the  absence  of 
either  is  fatal  to  the  charge.  There  must  be  an  unlaw- 
ful attempt,  and  there  must  be  a  present  ability,  to  inflict 
the  injury.  In  this  case  it  is  plain  that  the  appellant 
made  an  attempt  to  kill  the  officer.  It  is  equally  plain 
that  this  attempt  was  an  unlawful  one.  For  the  intent 
to  kill  was  present  in  his  mind  at  the  time  he  fired  the 
shot,  and  if  death  had  been  the  result,  under  the  facts  as 
disclosed,  there  was  no  legal  justification  to  avail  him. 
The  fact  that  the  officer  was  not  at  the  spot  where  the 
attacking  party  imagined  he  was,  and  where  the  bullet 
pierced  the  roof,  renders  it  no  less  an  attempt  to  kill. 
It  is  a  well-settled  principle  of  criminal  law  in  this  coun- 
try, that  where  the  criminal  result  of  an  attempt  is  not 
accomplished  simply  because  of  an  obstruction  in  the 
way  of  the  thing  to  be  operated  upon,  and  these  facts 
are  imknown  to  the  aggressor  at  the  time,  the  criminal 
attempt  is  committed.  Thus  an  attempt  to  pick  one's 
pocket  or  to  steal  from  his  person,  when  he  has  nothing 
in  his  pocket  or  on  his  person,  completes  the  offense  to 
the  same  degree  as  if  he  had  money  or  other  personal 
property  which  could  be  the  subject  of  larceny.  (State 
V.  Wilson,  30  Conn.  600;  Commonwealth  v.  McDonald,  5 
Gush.  365 ;  People  v.  Jones,  46  Mich.  441 ;  People  v.  Moron, 
123  N.  T.  254.) 

Having  determined  that  appellant  was  guilty  of  an 
unlawful  attempt  to  kill,  was  such  attempt  coupled 
with  the  present  ability  to  accomplish  the  deed?  In 
the  case  of  People  v.  Yslds,  27  Cal.  633,  this  court  said: 
''The  common-law  definition  of  an  assault  is  substan- 
tially the  same  as  that  found  in  our  statute."  Con- 
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ceding  such  to  be  the  fact,  we  cannot  indorse  those 
authorities^  principally  English,  which  hold  that  an 
assault  may  be  committed  by  a  person  pointing  in  a 
threatening  manner  an  unloaded  gun  at  another;  and 
this,  too,  regardless  of  the  fact  whether  the  party  holding 
the  gun  thought  it  was  loaded,  or  whether  the  party  at" 
whom  it  was  menacingly  pointed  was  thereby  placed  in 
great  fear.  Under  our  statute  it  cannot  be  said  that  a 
person  with  an  unloaded  gun  would  have  the  present 
ability  to  inflict  an  injury  upon  another  many  yards 
distant,  however  apparent  and  unlawful  his  attempt  to 
do  so  might  be.  It  was  held  in  the  case  of  State  v. 
Swails,  8  Ind.  722,  that  there  was  no  assault  to  commit 
murder  where  A  fires  a  gun  at  B  at  a  distance  of  forty 
feet,  with  intent  to  murder  him,  if  the  gun  is  in  fact 
loaded  with  powder  and  a  slight  cotton  wad,  although  A 
believes  it  to  be  loaded  with  powder  and  ball.  The  later 
Indiana  cases  support  this  rule,  although  in  Kinkle  v. 
State,  32  Ind.  230,  the  court,  in  speaking  of  the  Swail's 
case,  said:  ''But  if  the  case  is  to  be  understood  as  laying 
down  the  broad  proposition  that  to  constitute  an  assault 
....  with  intent  to  commit  felony  the  intent  and  the 
present  ability  to  execute  must  necessarily  be  conjoined, 
it  does  not  command  our  assent  or  approval."  In  the 
face  of  the  fact  that  the  statute  of  this  state  in  terms  re- 
quires that  in  order  to  constitute  an  assault  the  unlawful 
attempt  and  present  ability  must  be  conjoined,  Kinkle 
V.  State,  32  Ind.  230,  can  have  no  weight  here.  In  State 
V.  Napper,  6  Nev.  115,  the  court  reversed  the  judgment 
upon  the  ground  that  the  people  failed  to  prove  that  the 
pistol  with  which  the  assault  was  alleged  to  have  been 
made  was  loaded,  and  that  consequently  there  was  no 
proof  that  the  defendant  had  the  present  ability  to  in- 
flict the  injury. 

It  is  not  the  purpose  of  the  court  to  draw  nice  dis- 
tinctions between  an  attempt  to  commit  an  offense  and 
an  assault  with  intent  to  commit  the  offense,  for  such 
distinctions  could  only  have  the  effect  to  favor  the  escape 
of  criminals  from  their  just  deservings.     And  in  view  of 
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the  fact  that  all  assaults  to  oommit  felonies  can  be  pros- 
ecuted as  attempts,  we  can  see  no  object  in  carrying  the 
discussion  of  the  subject  to  any  greater  lengths. 

In  this  case  the  appellant  had  the  present  ability  to 
inflict  the  injury.  He  knew  the  officer  was  upon  the 
roof,  and  knowing  that  fact  he  fired  through  the  roof 
with  the  full  determination  of  killing  him.  The  fact 
that  he  was  mistaken  in  judgment  as  to  the  exact  spot 
where*  his  intended  victim  was  located  is  immaterial. 
That  the  shot  did  not  fulfill  the  mission  intended  was 
not  attributable  to  forbearance  or  kindness  of  heart  upon 
defendant's  part;  neither  did  the  officer  escape  by  reason 
of  the  fact  of  his  being  so  far  distant  that  the  deadly 
missile  could  do  him  no  harm.  He  was  sufficiently  near 
to  bo  killed  from  a  bullet  from  the  pistol,  and  his  an- 
tagonist fired  with  the  intent  of  killing  him.  Appel- 
lant's mistake  as  to  the  policeman's  exact  location  upon 
the  roof  affords  no  excuse  for  his  act,  and  causes  the  act 
to  be  no  less  an  assault.  These  acts  disclose  an  assault 
to  murder  as  fully  as  though  a  person  should  fire  into  a 
house  with  the  intention  of  killing  the  occupant,  who 
fortunately  escaped  the  range  of  the  bullet.  (See  Caw- 
ley  V.  State,  10  Lea,  282.)  The  fact  that  the  shots  were 
directed  indiscriminately  into  the  house  rather  than  that 
the  intended  murderer  calculated  that  the  occupant  was 
located  at  a  particular  spot,  and  then  trained  his  fire  to 
that  point,  could  not  affect  the  question.  The  assault 
would  be  complete  and  entire  in  either  case.  If  a  man 
intending  murder,  being  in  darkness  and  guided  by 
sound  only,  should  fire,  and  the  buUet  should  pierce  the 
spot  where  the  party  was  supposed  to  be,  but  by  a  mis- 
take in  hearing  the  intended  victim  was  not  at  the  point 
of  danger,  but  some  distance  therefrom,  and  yet  within 
reach  of  the  pistol-ball,  the  crime  of  assault  to  commit 
murder  would  be  made  out;  for  the  unlawful  attempt 
and  the  present  ability  are  found  coupled  together.  If 
appellant's  aim  had  not  been  good,  or  if  through  fright 
or  accident  when  pointing  the  weapon  or  pulling  tfa^ 
trigger,  or  if  the  ball  had  been  deflected  in  its 
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from  the  intended  point  of  attack,  and  by  reason  of  the 
occunenoe  of  any  one  of  these  contingencies  the  party 
had  been  shot  and  killed,  a  murder  would  have  been 
committed.  Such  being  the  fact,  the  assault  is  estab- 
lished. 

The  fact  of  itself  that  the  policeman  was  two  feet  or 
ten  feet  from  the  spot  where  the  fire  was  directed,  or 
that  he  was  at  the  right  hand  or  at  the  left  hand  or  be- 
hind the  defendant  at  the  time  the  shot  was  fired,  is  im- 
material upon  this  question.  That  element  of  the  case 
does  not  go  to  the  question  of  preeent  ability,  but  per- 
tains to  the  unlawful  attempt 

Let  the  judgment  and  order  be  affirmed* 

Patkbsoh^  J.,  concurred. 

Habbibon^  J.,  concurring.  —  I  concur  in  the  judgment, 
upon  the  ground  that  upon  the  evidence  before  them 
the  jury  have  determined  that  the  unlawful  attempt  of 
the  defendant  was  coupled  with  a  present  ability  —  that 
is,  an  ability  by  the  means  then  employed  by  him  in 
furtherance  of  such  attempt  —  to  commit  murder  upon 
the  poUcenuoL 


IMtt.  14581.    Dtpartment  Two.  —  Ancnit  19,  1802.] 
IV     THB     MaTTBB     07     THX     EsTATX     OF     JAMES      H. 

BACKUS. 

OiDU  Bbtubxiiq  Pbobati  of  WxxXi  —  Tiica  VOB  Afphal  —  DiBMiaSAL.  —  An 
appMl  from  an  ordtr  refnsinc  probate  to  a  will  thonld  be  taken  within 
tUxtj  days  after  ttie  entry  of  the  judgment,  and  an  appeal  taken  there- 
after wUI  be  dIamlMed. 

Appbai.  from  a  judgment  of  the  Superior  Court  of 
Ventura  Counly. 

The  facts  are  stated  in  the  opinion  of  the  court 

/•  Marion  Brooks,  and  E.  W.  MeKinstry,  for  Appellanta. 

Barnes  A  Selby,  Orestes  Orr,  L.  C.  McKeeJy,  and  T.  0. 
Toland,  for  Respondents.  r^^^^T^ 
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Shabpstbht^  J.  —  Appellants,  who  style  themselvee 
^'proponents  of  the  last  will  and  testament  of  James  H. 
Backus,  deceased/'  appeal  from  a  judgment  entered  Kay 
29,  1890,  refusing  probate  to  said  will. 

The  notice  of  appeal  is  dated  May  25,  1891,  and  on 
that  day  was  served.  Section  1715  of  the  Code  of  Civil 
Procedure  provides  that  the  appeal  in  such  a  case  must 
be  taken  within  sixty  days  after  the  order,  decree,  or 
judgment  is  entered.  This  appeal  was  not  taken  until 
nearly  a  year  afterwards,  and  counsel  for  respondnnt 
claim  in  their  points  and  authorities  that  it  should  be 
dismissed.  The  question  has  been  repeatedly  before 
this  court,  and  it  has  uniformly  been  held  that  such  ap- 
peals must  be  taken  within  the  time  prescribed  by  sec- 
tion 1715  of  the  Code  of  Civil  Procedure.  (Estate  of 
Bums,  54  Cal.  223;  In  re  Grider,  81  Cal.  574;  In  re 
Wiard,  88  Cal.  619;  In  re  Fisher,  75  CaL  523;  EstaU  of 
Harland,  64  Cal.  379 ;  Estate  of  Burton,  64  OaL  428 ;  In  re 
Sanderson,  74  CaL  199.) 

Appeal  dismissed. 

Db  Havbn,  J.|  and  MoFabi.akd^  J^  oonoumd. 
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AGCOUMT.    8m  braoLTBircT ;   PAsnnBSHiP,  9,  lA. 

▲DVBBSB  POSSBSBION. 

l,Co-TBNAMCT  —  QuBBTiONS  OF  FACT.  —  Whether  ft  partj,  claiming  title 
to  land  by  adyerse  poMeBsion,  entered  into  the  poBsession  acknowledging 
himself  to  be  a  co-texiant,  or  whether  he  entered  claiming  the  whole  title, 
and  whether  hie  poeeeesion  thereafter  was  adyerse  and  of  such  notoriety 
that  his  alleged  co-tenants  mast  be  presumed  to  haye  known  of  his  ex- 
elvsiye  ownership,  are  questions  of  fact  for  the  trial  court  to  determine 
from  all  the  circumstances.  —  Alvarado  y.  Nordholi,  116. 

8.BTIDBNCB    OF    OUSTIB    OF    CO-TBNANT BNTBT    UNDBB    ADMINISTBATOB'S 

Dbid  —  NoncB  OF  BxcLusiyB  0WNBB8HIP.  —  Byidence  that  the  defend- 
ants in  an  action  of  ejectment,  and  their  predecessors,  recelyed  all  the 
rents  of  the  property,  and  paid  all  taxes  assessed  against  it,  for  oyer 
twenty  years,  and  paid  all  street-improyement  assessments  charged 
thereon,  and  that  the  predecessor  of  the  defendants  entered  under  an 
administrator's  deed  of  the  land,  and  always  claimed  to  be  the  owner  of 
the  property,  and  that  his  claim  was  open  and  notorious,  and  generally 
known  to  the  community,  warrants  the  court  in  finding  an  ouster  of 
alleged  co-tenants,  and  that  they  had  notice  of  his  claims  of  exdusiye 
ownership,  and  that  his  possession  was  adyerse  to  them.  —  Id. 
S.  Btatdtb  of  Limitations  —  Disabiutt  —  Ikfamct  —  Suspbnsion  of 
Statutb.  —  Where  a  person  who  could  haye  maintained  an  action  to 
recoyer  her  interest  in  land  during  her  lifetime  dies,  the  running  of  the 
statute  of  limitations  is  not  suspended  during  the  minority  of  one  who 
daims  the  property  under  the  decedent  —  Id, 
See  Judgmbht,  8;  Public  Lands,  1-4;  Watbb  and  Watbb  Biohxb^ 
16-18. 

ADULTBBY.     Bee  DiTOBC%  1,  2. 

AFFIDAVIT  OF  MBBITS.     Bee  Tlacm  of  Tbzai^  1,  S. 

AGBNCY. 

1.AUTH0BITT     TO     BOBBOW     HONBT  —  INFBBBNCB     FBOK     BlCFU>TlIBNT. — 

If  the  transaction  of  business  carried  on  by  an  agent  for  his  principal 
absolutely  requires  the  exercise  by  the  agent  of  the  power  to  borrow 
money  in  order  to  carry  it  on,  such  power  is  impliedly  conferred  as  an 
incident  to  the  employment;  but  it  does  not  afford  a  sufficient  ground 
for  the  inference  of  such  a  power,  to  say  the  act  proposed  was  conye- 
nlant  or  adyantageous,  or  more  effectual  in  the  transaction  of  the  business 
prarldsd  for.  bat  It  must  be  practically  indispensable  to  tho 
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AOBNCY—  (Oonttmrad). 

of  th6  dntlM  reftUj  delegated.  In  ocdar  to  joMtUj  Iti  Interaiiee  froa 
the  original  employment  —  Oan^oUdaied  Xa^Ummi  Bamk  t.  Pootfle  Ooatt 
SteanuMp  Oo,,  1« 

2.NBCa86ZTT      OF     BOUtOWIMQ      MONVT PXHnXPTXOK USUAIi     GOUBn 

OF  BusiNSBB  —  BxpBBss  AuTHOBiTT.  —  Where  the  anthorlty  of  an  agent 
to  borrow  money  ia  denied  by  the  principal,  and  It  la  proved  that  there 
was  no  necessity  for  borrowing  money  to  effect  any  purpose  of  the 
agency,  It  will  not  be  presumed,  without  evidence,  that  It  was  proper 
or  nsoal.  In  the  ordinary  coarse  of  the  business  In  whidi  he  was 'em- 
ployed, to  borrow  money  without  express  authority.  —  /A. 

3.  OSTBNSIBLI     AUTHOBITT LOCAL     AOBNT     OF     8TBAK8HZP     COMPAVT — 

OvBBDBAFT.  —  There  is  no  ostensible  authority  to  a  local  agent  of  a 
steamship  company  to  borrow  money  or  overdraw  from  a  bank,  where 
It  appears  that  Its  general  agents  had  no  notice  that  the  local  agent  had 
an  account  with  the  bank,  or  had  ever  overdrawn  the  account  or  bor- 
rowed money  from  the  bank,  and  that  they  had  furnished  the  local 
agent  with  a  safe  In  which  to  keep  the  money  collected  by  him,  and 
where  It  further  appears  that  the  bank  did  not  notify  the  general  agenu 
of  the  over-draft,  but  dealt  with  the  local  agent  only,  and  accepted  his 
Individual  promises  to  pay  the  over-drafts.  — /tf. 
Bee  BviDBNca^  2 ;  Vbndob  and  Ybwdbi^  4. 

AUHONT.     See  Divobc%  U4b*  / 

AMBNDMBNT.     See  Plbaoxh*. 

APPEAL. 

LAppbllatb  Jubisdiction  of  SnPBBia  Ooubv-^Obobb  aftbb  Jodo- 
ifBNT  Involving  Lbss  than  Thbbb  Hundbbd  Dollabs.  —  Hie  oaestloB 
whether  or  not  the  supreme  court  hss  jurisdiction  of  an  appeal  from  a 
separate.  Independent  order,  made  aftor  final  judgment,  involving  money 
only,  and  in  an  amount  less  than  three  hundred  dollars,  considered,  bat 
not  decided. — Belliok  v.  De  CarUno,  644. 

2.  Obdbb  Rbfusing  Pbobatb  of  Will — Timb  fob  Apfbal — Dibmissal. 
—  An  appeal  from  an  order  refusing  probato  to  a  will  should  be  takes 
within  sixty  days  after  the  entry  of  the  judgment,  and  an  appeal  taken 
thereafter  will  be  dismissed.  —  iffstote  of  Backu9,  671. 

8.  Appbalablb   Obdbb  —  Obdbb   Rbfusing  to   Vacati   Obdbb   fob   Wbit 

OF  P08BB88I0N  —  MOTION  BT  STBANGBB  TO  RBCOBO. AB  8^^081  UCS 

from  an  order  denying  the  motion  of  one  not  a  party  to  the  record  to 
vacate  or  modify  an  order  for  a  writ  of  possession.  —  0r9m  v.  Htlbhmrd, 
89. 

4.  Stat  of  Bzbcution  —  Dutt  of  Coubt  to  Fix  Bond — Majiiuxub. — 
One  having  a  right  of  appeal  from  such  order  may  insist  opon  tfas  duty 
of  the  court  to  fix  the  amount  of  the  undertaking  necessary  to  stay  the 
operation  of  the  writ  of  possession,  under  section  946  of  the  Code  of  OvU 
Procedure,  and  the  discharge  of  such  duty  may  be  eompeUed  by  writ  eC 
mandate.  —  Id, 

6.  Mbbits  of  Appbal  not  Considbbbd.  —  Upon  application  tor  a  writ 
of  mandate  to  compel  the  court  to  fix  the  amount  of  a  bond  to  stay 
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ciecutloii,  tfa*  DMrtts  of  tlM  nillng  appealed  from  cumot  be  eonsidered. 
— /d. 

6L  APPBAL      FBOM      JUDQlflMT  —  PUBUKPTIOH  —  FUfDIKOB  —  FOUCLOBUXI 

or   MoBTOAcn  —  SrBnn   AssBBsiciiMT  —  Assionkbkt   or   Hobtoaob  — 
DBnciSNCT  JuDOicniT  ▲QAIK8T  ASSIGNOR.  —  Wben  en  appeal  ia  taken 
upon  the  judgment  roll  alone,  without  any  bill  of  exceptions  or  findings 
of  fact,  In  an  action  by  an  assignee  of  a  mortgage  to  foreclose  the  mort- 
gage, and  also  a  street  assessment  lien  pnrchased  by  him  to  protect  his 
mortgage  Interest,  and  It  appears  that  the  assignor  of  the  mortgage  de- 
nied the  yalldity  of  the  assessment,  the  presumption,  from  a  judgment 
refusing  to  enforce  the  assessment  against  the  assignor  In  a  deficiency 
judgment  against  him,  most  be,  that  the  court  found  in  his  fsTor  on  the 
Issue  as  to  the  yalldity  of  the  street  assessment,  though  the  judgment 
makes  the  lien  a  charge  upon  the  mortgaged  property  as  against  the 
other  defendants  who  admitted  the  allegations  of  the  complaint.  —  Orane 
T.  Forth,  88. 
7.  COSTS  —  DiSALLOWAMcs  —  Prbsuicption    1.8    TO    CosT    Bnx.  —  Upou 
an  appeal  from  a  judgment  not  proriding  for  costs,  taken  upon  the 
judgment    roll    alone,    without    any    bill    of   exceptions    or    statement, 
where  it  does  not  appear  that  the  preyalllng  party  filed  or  seryed  any 
cost  bill,  nor  that  he  In  any  manner  moyed  the  court,  either  before  or 
after  final  judgment,  to  allow  him  costs,  It  cannot  be  presumed  that  he 
filed  or  seryed  any  cost  bill,  but  must  be  presumed  that  the  judgment 
Is  correct ;  and  an  objection  that  the  court  erred  in  refusing  a  judgment 
for  costs  will  not  be  considered.  —  Id, 
S.  HODB  or  Assailing  Bbbob  as  to  Costs.  —  An  error  of  the  trial  court 
In  denying  a  party  costs  before  final  judgment  should  be  shown  by  a  bill 
of  exceptiona,  or  a  statement  on  motion  for  a  new  trial.    An  erroneous 
order  after  final  judgment,  relating  to  costs,  can  only  be  considered 
npon  an  appeal  from  such  order.  —  Id, 
•.  Undbbtaxino  —  Dbposit  or  Honbt  —  Motion  to  Withdbaw  Dbposit. 
-—  A  party  appealing  to  the  supreme  court,  who  has  deposited  in  the  trial 
court  the  amount  of  money  required  to  be  deposited  by  section  948  of 
the  Code  of  Clyil  Procedure  in  lieu  of  an  undertaking,  will  not  be  al- 
lowed, upon  a  motion  therefor  in  the  supreme  court,  to  withdraw  the 
money  deposited  in  the  trial  court,  and  file  an  undertaking  upon  appeal 
In  lien  thereot  —  Wiehold  r.  Bauer,  418. 
10.  Undbbtasino  —  Nbw-tbial   Obdbb    not    Rbtbbbbd   to  —  Dismissal  — 
BTfTULATiON  —  BSTOPPBL.  —  Although,  as  a  general  rule,  an  appeal  from 
a  new-trial  order  must  be  dismissed  where  the  undertaking  on  appeal 
fiom  the  judgment  does  not  refer  to  the  order,  and  there  is  no  under- 
taking on  appeal  from  the  order,  yet  where  a  respondent  stipulated  in 
writing,  within  sixty  days  after  the  oyerruling  of  the  motion  for  a  new 
trial,  that  the  appellant  had  in  due  time  glyen  and  filed  a  good  and  sufii- 
dent  undertaking  upon  appeal  in  the  cause,  he  Is  estopped  from  claiming, 
Bfter  the  time  for  appeal  has  elapsed,  that  the  appeal  must  be  dismissed 
because  of  the  failure  of  the  undertaking  to  refer  to  the  appeal  from  the 
new-trial  order.  —  Fomi  ▼.  Toell,  442. 
ll.BanBW   09   CoNrucTiNo    ByioBNCB  —  Dbpositionb  —  Obal    Bxamxnap 
noN  or  WiTNBsa.  —  The  fact  that  upon  the  second  trial  at  a  eanse  a 
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larve  part  of  the  testfmonj  taken  at  the  lint  trial  was  read  wtthoot 
recalling  the  wltneaaea,  and  two  or  three  deposltlona  were  Intrpdnoed, 
does  not  warrant  the  appellate  coart  in  drawing  its  own  condnsions  from 
conflicting  evidence,  and  disregarding  the  conclusions  reached  by  the 
trial  judge,  where  two  or  three  witnesses,  including  the  plalntiiT  him- 
self, whose  former  testimony  was  read,  were  re-examined,  and  many 
others  were  examined  whose  testimony  was  to  a  large  extent  important 
and  materiaL  —  Beay  t.  Butler,  20e. 

lS.BaAB0N8    OF    BULB    AS    TO    BlTIBW    OV    JDVUmKCM  —  ArVBLLASm    JUUS- 

DXCTioN.  —  The  rule  that  this  court  will  not  review  the  finding  of  a  jary 
or  of  a  coort  as  to  a  fact  decided  npon  the  weight  of  eridenee  is  not 
adopted  merely  becaose  the  court  below  has  the  opportunity  to  observe 
the  appearance  and  bearing  of  the  witnesses,  but  is  founded  ia  the  es- 
sential distinction  between  the  trial  and  appellate  courts  under  oar 
system,  and  grows  out  of  consideration  of  jurisdiction,  that  it  Is  the 
province  of  the  trial  court  to  decide  questions  of  fact,  and  of  the  appel- 
late court  to  decide  questions  of  law,  and  that  this  court  can  rightfully 
I  set  aside  a  finding  for  want  of  evidence  only  where  there  is  no  evidence 
to  support  it,  or  where  the  supporting  evidence  is  so  slight  as  to  show 
an  abuse  of  discretion. — Id. 

ICBBvnnr  of  Wbittbn  Bvxdbmcs  —  Comflictinq  Bviobmcb.  —  The  ap- 
pellate court  will  look  more  closely  Into  the  evidence  when  It  consists 
entirely  of  depositions,  aflidavits,  or  notes  of  former  testimony;  but  it 
cannot  be  taken  as  settled  that  In  such  a  case  the  rule  as  to  conflicting 
evidence  does  not  apply.  —  id. 

14.  Bavnw  of  Obdsb  GaAiiniro  Nsw  Tbial  —  Bbbob  n  Bbfubinq  Moh- 
8UXT  —  iMBOFFicxiufci  OF  BviDBNCB  —  DiscBBTioN.  —  Where  the  court 
grants  a  new  trial  to  the  defendant,  upon  the  ground  that  it  erred  In  de- 
nying two  motions  of  the  defendant  for  a  nonsuit,  one  made  when  the 
plalntilTs  case  was  rested,  and  the  other  made  after  all  the  evidence  was 
dosed,  and  before  the  submission  of  the  case  to  the  jury,  the  new  trial  li 
practically  granted  for  insufildency  of  the  evidence  to  justify  the  verdict 
for  the  plaintlit,  and  the  order  granting  it  will  not  be  reversed  npon  sp- 
peal,  if  no  abuse  of  discretion  appears.  —  Fo9  v.  Souihem  Pacific  Ooai- 
panp,  284. 

16.  PUSUMPTION  —  JUDOMBNT    BOLL  —  CSBTZFICATS    OF    CLBBK. TTpOD    SB 

appeal  from  a  judgment,  it  will  be  presumed,  in  the  absence  of  a  showing 
to  the  contrary,  that  the  pleadings,  order  overruling  the  demurrer,  nln- 
utes  of  the  court,  findings,  and  judgment,  contained  in  the  transcript, 
and  mentioned  in  the  certificate  of  the  clerk  attached  thereto  as  being 
correct,  constitute  the  judgment  roll;  and  It  is  not  necessary  that  the 
cerificate  should  also  state  that  they  constitute  the  judgment  mil.— 
(yShea  V.  WUkinBon,  454. 
16.  Bbvibw  OF  Dbmubbbb  —  Ebbobs  against  BaspoHDBirr.  —  Where  a 
demurrer  of  a  defendant  is  overruled  for  want  of  presentation,  upon  an  ap- 
peal by  the  plaintlit  from  a  judgment  for  the  defendant,  the  respondeat 
dumot  urge  any  grounds  of  special  demurrer,  or  any  errors  conunltted 
against  him,  for  the  purpose  of  sustaining  a  judgment  erroneously  ren- 
dered in  his  fsvor  after  a  trial  upon  the  merits ;  bot  the  appollata  court 
mm  only  consider  such  errors  of  the  court  ss  eontHlmtsd  to  tiM  rondltln 
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of  the  judgment  for  tSie  defendant,  and  can  eonalder  the  demurrer  only 
■o  far  a«  It  goea  generally  to  the  came  of  action,  and  affects  the  gneetloo 
whether  the  eomplaint  la  •nlBdent  to  render  the  ezdnalon  of  OTtdenoe 
under  It  erroneous.  —  JBa<et  ▼.  Ba5oooft.  479. 

IT.DiBiasaAL^imrroLounaiaa.  —  An  appeal  wlU  not  be  dismissed  upon 
motion  therefor,  npon  the  gzoond  that  it  is  frlTolous.  To  dismiss  an 
appeal  is  to  refuse  to  consider  Its  merits,  and  therefore  there  can  be  no 
dismissal  of  an  appeal  on  the  ground  that  it  la  without  merit  —  People 
T.  MoNulty,  694. 

l&ApraAL  XX  Cbimihai.  Cass  —  Qbouhim  of  DiSMxaaAi..  —  Under  sec- 
tion 1248  of  the  Penal  Code,  the  supreme  court  Is  forbidden  to  dismiss 
an  appeal  in  a  criminal  case,  unless  the  appeal  itself  Is  irregular  in  some 
substantia]  particular,  to  be  determined  by  reference  to  the  order  or 
judgment  appealed  from,  and  the  steps  taken  to  perfect  the  appeaL  —  Id. 

19.  APraiTiAKTJB        OBDBB CUMINAI.       LAW  —  HOMICIDB  —  OSDBB       FIXING 

Tun  AMD  Placb  fob  BzncunoN. — ^An  order  made 'after  the  affirm- 
ance of  a  capital  conviction,  fixing  the  time  and  place  of  execution.  Is  an 
appealable  order,  and  an  appeal  therefrom  cannot  be  considered  upon  Its 
merits  upon  a  motion  to  dismiss,  or  be  dismissed  upon  the  ground  that 
it  la  frlTolous.— -/d. 

10.8TAT  OF  BzacunoN -— CEBnFXCATB  OF  Pbobablb  CAuan.  —  An  appeal 
from  such  order  does  not  ^so  faoto  stay  the  execution  of  the  sentence ; 
but  in  order  to  effect  such  a  stay,  a  certificate  of  probable  cause  for  the 
appeal  must  be  obtained  from  either  a  judge  of  the  trial  court  or  of  the 
appellate  court  —  /d. 

81.  Bill  of  Bxcsptions  —  AMaNDifnNT.  —  Where  an  appeal  is  taken  from 
a  decision  made  before  the  settlement  of  a  bill  of  exceptions,  the  al- 
lowing of  an  amendment  to  the  bill,  by  the  Insertion  of  specifications  of 
the  particulars  In  which  It  is  claimed  that  the  findings  and  decree  of  the 
court  are  not  sustained  by  the  CTldence,  la  proper,  as  the  effect  of  the 
amendment  is  simply  to  enable  the  appellate  court  to  review  the  decision 
of  the  trial  court  in  Tlew  of  all  the  facts  which  the  trial  court  had  be- 
fore it  when  it  made  such  decision.  —  Estate  of  liamh,  897. 

22.  SbBTICB      of      NOTICB  —  ObJBCTION     to     JUBISDICTION  —  WAITBB    UNDIIB 

RULBB.  —  An  objection  by  a  respondent  to  the  jurisdiction  of  the 
supreme  court  to  entertain  the  appeal,  on  the  ground  that  it  does  not 
appear  that  the  notice  of  appeal  was  served,  will  not  be  considered  by 
the  court  where  the  objection  was  not  taken  and  notified  to  the  appel- 
huit  in  writing  ten  days  before  the  hearing,  as  provided  for  by  the  rulea 
of  the  supreme  court  —  PMlrorena  v.  HotehhUe,  636. 

2S.  Affidavit  of  Incubabls  Dbfbct  ib  Tbamscbipt.  —  The  consequence 
of  falling  to  give  such  notice  as  provided  by  the  rules  cannot  be  avoided 
by  the  making  of  an  affidavit  by  the  respondent  to  the  effect  that  the 
defect  cannot  be  cured  by  a  suggestion  of  diminution  of  the  record,  un- 
der the  rules.  —  Id. 

24.JUDGMBKT  Roll  —  Obdbbs  xot  Imcx>bfobatbd  im  Bill  of  Bxcbptions 
—  Bbtting  Asidb  Dbfaolt  —  Stbiking  out  Answeb.  —  An  order 
setting  aside  a  default  upon  conditions,  and  an  order  striking  out  an  an- 
swer for  failure  to  comply  with  the  eonditlona,  do  not  constitute  part  of 
the  judgment  roll,  and  caniiDt  be  considered  as  part  of  the  record  upon 


Digitized  by 


Google 


680  AppjBAii, 

APPBAL  (Cbntlnued). 

appeal  from  the  judgment,  though  printed  In  the  transerlpt.  If  aot  hi- 

oorporated  in  a  bill  of  exceptions,  and  no  pointa  attempted  to  be  made 

in  regard  to  them  can  be  noticed  apon  eoch  appeal.  — /A. 

Sbs  CoRPOBATiONB,  22-2S ;  DiYOBca^  11,  IS;  FxifDiNos^  1,  3;  IxaTain> 

TiONa ;  MscHAKxc's  LiSN,  8 ;  Hobtoiob  ;  Naw  Tbxai.^  !#  7,  9 ;  PiJU» 

VMQ,  18. 

APPROPRIATION.    See  Watu  amd  Wans  Rights,  8,  8,  19. 

ARBITRATION. 

1.  MOBTOAOB CONDITIOK    18    TO    APPBOTAIi    OF    TlTLB    BT    ATTOamTS --» 

Validity  of  Titlb  Immatbbial  in  Abbsmcb  of  Fbaud. — In  an  action 
to  foreclose  a  mortgage  given  to  secure  the  payment  of  promissory  notes, 
payable  to  the  mortgagee  when  he  shonld  perfect  the  title  to  certain 
land  to  the  satisfaction  of  certain  attorneys  named,  where  it  appears 
that  the  attorneys  named  rejected  the  title,  and  there  is  no  allegation 
that  their  action  was  controlled  by  fraad,  collvaion,  or  ondne  influence, 
the  mortgagee  cannot  recover,  although  the  coort  may  find  the  title  to 
be  In  fact  good.  —  Ohuroh  v.  Shanklki,  626. 

2.  Pbefobiiamcb  of  Comtbact. — ^Dbcision  of  Uxpibb. — JUBISDICnOII  OF 
Coubt. — ^When  parties  to  a  contract  fix  apon  an  umpire  and  agree  to 
abide  by  his  decision,  neither  of  them,  without  the  consent  of  the  other, 
can.  In  the  absence  of  fraud,  withdraw  the  question  of  performance 
from  the  common  arbiter  for  the  purpose  of  referring  It  to  the  deelsloa 
of  a  court  or  Jury. — Id. 

ASSAULT.     See  Cbiminai.  Law,  6-8. 


ASSBSSMBNT.    See  Rbciaicaxiov  Dibtbzct;  BsammM,  Roads,  a>d 
WATS,  12. 

ATTACHMBNT. 

1.  Undbbtakino  fob  Rblbabb  —  Rbtubh  of  BxBCunoN  —  CoMninoN 
PBBCBDE2YT  TO  ACTION.  —  Under  soctiou  652  of  the  Code  of  CItU  Pro- 
cedure, proYiding  that  if  an  execution  be  returned  unsatlafled  In  whole 
or  In  part,  the  plaintlflT  may  prosecute  any  undertaking  glTen  pursuant 
to  sections  664  and  666  of  the  same  code,  for  the  release  of  property 
attached,  the  issuance  and  return  of  an  execution  is  a  condition  prece- 
dent to  the  right  to  commence  an  action  upon  the  undertaking.  —  JBrotoa- 
lee  ▼.  Riffenburg,  447. 

2.  Dbmand  fob  Rbtubn  of  Pbopbbtt.  —  An  undertaking  for  the  release 
of  property  taken  under  a  writ  of  attachment  in  an  action,  conditioned 
that  the  "defendant  will,  on  demand,  redellTer  such  attached  property 
so  released  to  the  proper  officer,"  does  not  limit  the  right  to  maka  the 
demand  to  the  officer  to  whom  the  property  is  to  be  dellTered,  but  the 
party  In  whose  behalf  the  demand  is  to  be  made  may  himself  make 
It,  and  it  Is  only  necessary  that  the  officer  be  clothed  with  authority  to 
recelTe  the  property  and  sell  it.  —  Id, 

See  JUDOMBNT,  9,  10 ;  Plbadino,  18 ;  Statutb  of  FftAOM^  S. 
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ATTOBlVBfY  AND  dJBNT.     See  OramucT^  U,  IS ;  DlTOM^  VL 

BILL  OF  BXCHFXION&     8m  Amui^ 

BONA  FIDE  PURCHASBB. 

l.TnnwB'B  Ldbn  —  Nonci  bivobb  Patioiit.  —  la  aa  mttUm  tp  tereeloie 
a  Tendor's  lien  upon  land,  a  defense  of  a  aeeond  Tendee,  that  lie  was  a 
5ofia  fide  porcbaser  for  yalue  without  notice,  la  not  made  out  bj  proof 
that  he  purchased  In  good  faith,  without  any  prerloua  knowledge  of  the 
fact  that  his  yendor  had  not  fully  paid  the  original  yendor,  but  It  Is 
also  necessary  for  him  to  show  that  he  had  paid  for  the  land  before  he 
recelyed  notice  of  the  orlglna]  yendor's  lien.  —  OemMnatUm  Land  Co.  y. 
Morgan,  54& 

8.NOTICn    OF    NON-PATMBIIT    BY    VBHDOa  —  BFTICT    UPON    SSGOMD    YMKOm 

—  DsDucnoN  PBOM  PuBCHAsa  Pazca.  —  Notice  to  a  second  yendee  of 
land  before  his  payment  for  the  land,  that  his  yendor  had  not  fully  paid 
the  original  yendor,  is  equivalent  to  a  notice  before  purchase,  and  he  Is 
alfected  pro  tanto  as  to  the  amount  remaining  unpaid  by  his  yendor,  and 
If  he  pays  such  amount  he  can  enforce  repayment  from  his  yendor  by 
deducting  It  from  the  purchase  price  or  yaluatlon  of  the  land  sold  to 
him.  — Id. 

BOUNDARY.    See  Daana.  8,  9;   BxacncaifT;  HuaicirAL  CoapoaATiawa ; 
Plbadino,  17 ;  STBaars,  Roads,  amd  Hiobwaz%  IS. 

BUILDING  CONTRACT.     See  CoarBACTSj  6-14^ 

CLAIM  AND  DBLIYERY.     See  IiiBTaucnomi  t 

COLOR  OF  TITLE.     See  Bjacnfaar,  4. 

COMMUNITY  PROPERTY. 

l.HusBAifD  AicD  WiFB  —  PuBGHAsa  AWTMR  MAaaaiAOB — PBaauicmov  — 
BuBDBN  07  Pboov.  —  Res]  estate  acquired  by  purchase  during  corar- 
ture  Is  presumed  to  be  community  property,  no  matter  whether  the 
deed  be  taken  in  the  name  of  the  husband  or  wife,  or  both.  While  this 
presumption  is  not  conduslye,  the  burden  of  proof  rests  upon  the  party 
afllrming  the  fact  to  be  to  the  contrary,  and  such  fact  mast  be  estab- 
lished by  clear  and  conyindng  evidence.  —  Dimmidk  y.  Dimmiok,  828. 

2.  Sbpabatb  Pbofbbtt  —  Nacassirr  of  iDBNTiTiCATXOir  —  CoKMnfouNo 
OF  Funds.  —  In  order  that  property  may  maintain  Its  status  as  separate 
property,  it  is  not  necessary  that  it  should  be  preserved  In  specie  or  In 
kind;  yet  when  it  has  undergone  mutations  and  assumed  ether  condi- 
tions, it  is  absolutely  necessary,  In  order  to  maintain  its  character  as  sep- 
arate property,  that  it  be  clearly  traced  and  located;  and  where  money 
belonging  to  the  wife  has  been  so  commingled  with  the  funds  of  her  hus- 
band, who  is  an  active  business  man  engaged  in  numerous  speculatlona, 
so  that  it  Is  impossible  to  say  that  any  part  of  It  passed  Into  a  particular 
tract  of  land  purchased  by  the  husband,  such  tract  Is  community  prop- 
erty.—Id. 

8.  HUSBAND  AND  WiFB — SbPABATB  PbOPBBTT  OF  WlFB — GDT  BY  HUBBABD 
FBOK    COMMUNXTT    PBOFBBTT  —  COMMINGLINO   OF    PBOPBBfT.  —  Property 
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acqalred  after  marriage  majt  aa  between  hoaband  and  wife,  beeoma  the 
■eparate  property  to  the  latter  by  gift;  and  commonltj  property  may 
be  allowed  by  the  hoaband  to  be  so  mingled  with  the  proflta  of  the  wlfe*i 
separate  estate  as  to  Indicate  an  intention  that  It  ahoald  be  her  separate 
property.  —  JHefendorIf  ▼.  HopMn$,  848. 
4.  B0ABDZN0-H0U6B8  Kbft  bx  Wifb  —  TiTUi  TO  FuBNiTUBB.  —  Where  a 
married  woman  has  carried  on  boarding-hooaea  with  her  separate  fondw 
mingled  with  a  monthly  allowance  from  her  husband  for  the  support  of 
herself  and  children,  and  the  whole  course  of  conduct  of  both  husbsnd 
and  wife  for  years,  and  all  their  declarations,  show  that  she  managed  thi* 
boardlng-houaea,  and  bought  and  sold  and  exchanged  furniture  as  8h«> 
pleased,  and  in  her  own  name,  with  her  huaband's  knowledge  and  tacit 
consent,  the  husband  repudiating  any  concern  In  the  bnatneea,  or  any 
responsibility  for  Its  debts,  and  adylalng  the  wife  to  give  It  up,  the  dr 
comstances  are  sufficient  to  oyercome  the  presumption  that  the  furniture 
so  purchased  Is  community  property,  and  to  establlah  the  title  of  the 
wife  to  it  as  her  separate  property,  which  may  be  seised  tor  her  debts* 
— /«. 

Bee  Dnoa^  18 ;  Hombbtbad*  1. 

COMPROMISE.     See  Comtbacts.  le. 

CONSIDERATION. 

1.  Elbctbic  Stbbbt-bazlboab  —  Void  FBAXfCKiaa  —  PuuDuro  —  Pboxibb 
TO  Pat  i^R  Strbbt  Paying  —  Want  of  Consiobbatzon.  —  A  eomplalnt 
In  an  action  upon  a  written  obligation  for  the  payment  of  money,  which 
alleges  that  the  obligation  was  given  by  the  defendant,  an  electric  street- 
railroad  company,  to  repay  the  plaintiff  and  other  property  owners  for 
paving  the  street.  In  consideration  that  the  plaintiff  would  not  take  any 
steps  to  prevent  the  electric  company  from  tearing  up  the  paving  and 
laying  Ita  tracka:  and  which  also  alleges  fiicts  showing  that  the  fran- 
chise of  the  company  la  void,  having  been  granted  by  the  city  oouncll 
without  power,  and  that  the  plaintiff  and  other  property  owners  could 
and  would  have  prevented  the  defendant  from  laying  its  tracka  on  the 
street  but  for  the  promise  to  pay, — shows  a  want  of  oonslderatloB  for  the 
promise,  and  statea  no  cause  of  action. — Amettap  v.  Bieotrie  Rapid  Trm^ 
tit  Co.,  811. 

2.  A88I0N1CBNT    OF     VOID      PBANCHIfla  —  VOZD     OBDINANCB  —  GONDITZOB 

THAT  Pbopkbtt  Ownbbs  bb  Rbpaid.  —  An  asalgnment  of  a  void  fran- 
chise confers  no  rights,  and  a  void  ordinance  granting  a  franchise  to  the 
assignee,  on  condition  that  the  grantee  repay  to  property  owners  all 
sums  paid  by  them  for  paving,  which  the  assignor  had  been  required  to 
do  under  a  former  void  ordinance,  cannot  constitute  a  conalderatlon  for  a 
promise  to  pay  the  money  to  the  property  owners.  —  Id, 

3.  Obstbuction    of    Btbbbt  —  Public    Nuzsancb  —  Spbcial  Daxaob 

CONTRACT  AGAINST  PUBLIC  PoLicT.  —  A  track  laid  BUd  polcs  erected  Ib 
the  street  without  authority  constitute  an  Illegal  obstruction,  or  pub- 
lic nuisance :  and  where  no  fact  la  averred  to  ahow  special  damage  to  the 
plaintiff  by  the  obstruction,  an  agreement  not  to  prevent  It  la  aa  agiee- 
ment  not  to  institute  a  public  prosecution,  which  la  against  public  policy 
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and  ipold,  ftBd  cannot  eonitttnte  a  eooaldaratloB  for  a  vromtae  to  poj 
mottfly  for  not  pxorenting  it.  — /A. 
4.TijuMo  UY  or  GBjjrzn  Blocks  ^  CoNSiDnuLTXOii  of  Pbomxu  to 
Pat  it>B  Patino.  —  The  taking  up  of  granite  blocks  osed  In  paiing  tlie 
strtst  and  whidi  apparently  belong  to  tbe  dty,  constitutes  no  considera- 
tion for  a  promise  to  pay  a  property  owner  tor  the  paying  done  by  him, 
it  not  appearing  that  they  were  sold  to  the  defendant  by  the  plalntifC, 
or  that  the  plaintUf  consented  to  their  remoTal  in  consideration  of  sach 
pronisa*  ~-  Id»  • 

8ss  Dbbm^  11«  12;  BrxoBNOi^  10;  Tmusr.  S. 

C0NSTABLB8.    Bee  Gounrr  GoynnmBirr  Ac*. 

CONSTITUTIONAL  LAW.  8ss  CouiiTX  Gomnairr  Act;  BmmiiT 
DoMAZH,    1;   Bzacunov.   1;    Burana   Cour;    Watbb   amd   Watbb 

BlOBTg^  1. 

GONTBMFT. 

BrvusAL  TO  Onr  Obdib.  —  The  refusal  of  the  husband  to  pay  money  for 
the  support  of  a  minor  child,  which  the  court,  in  an  action  for  dlTorce, 
has  ordered  to  be  paid  to  its  grandmother,  to  whom  the  custody  of  the 
child  was  awarded,  is  a  contempt  of  court,  punishable  by  imprisonment 
until  the  money  is  paid,  if  the  husband  is  found  to  hsTe  the  ability  to  do 
so.  -—  Ji«  porto  Oordan,  874. 

CONTINUANCB.     Bee  Pbactxci^  S.  t. 

CONTRACT. 

1.  Birrra  Coktbact  —  Pbbtbntxon  or  Psbtobmaitcb  —  QuAimrM  Mbbtttt 
—  Were  work  has  been  done  xmder  an  entire  contract,  which  the  defend- 
ant, without  Justifiable  cause,  prevented  the  plaintilf  from  completing, 
the  defendant  is  liable  to  the  plaintiff  for  the  yalue  of  the  labor  done  and 
materials  furnished  and  used.  —  Joyoe  t.  White,  286. 

9l  Coktbact  or  Stbbbt-bailwat  Compant  to  Ruh  Tbaims — Fobfbitubb 
or  Bxxbnsiom  —  Bxcnsn  roa  Non-pbbfobmahcb  —  Fobbclosubb  or 
MOBTOAOB  —  Rbcbiybb — INJUNCTION.  —  The  performance  by  s  street- 
railway  company  of  its  contract  to  run  regular  trains  each  day  for  a 
period  of  ten  years,  under  penalty  of  forfeiting  an  extension  of  its  road,  to 
be  conyeyed  upon  demand,  is  not  excused  because  of  the  bringing  of  a 
suit  by  a  mortgagee  to  foreclose  s  mortgage  upon  the  street-railway,  and 
the  appointment  of  a  receiver  to  take  possession  thereof,  who  failed  and 
ceased  to  operate  the  road,  the  street-railway  company  being  enjoined 
from  interfering  with  the  possession  and  control  of  the  road.  —  Klauber 
▼.  Bmn  Dieffo  Btreet-car  Co.,  858. 

IL  PiaroBifAif ca  or  Contbact  —  iNTEBrsBBNci  BT  Wbit  —  Suit  bt  Pbi- 
▼atb  Litigant  —  Pbbybntion  bt  Opbbation  or  Law.  —  The  inter- 
ference by  a  writ  sued  out  by  a  private  litigant  will  not  excuse  the 
performance  of  a  contract,  although  it  may  deprive  the  contracting  party 
of  the  meana  of  performance ;  and  such  inteffarenoe  is  not  a  prevention 
hf  operation  of  law.  —  /A. 
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COowxwn.  or  Acts  or  Tribd  PAxnaa.  —  Tha  obligor  eontncts  that 
be  can  and  will  control  the  acts  of  third  paitiee,  to  f ar  aa  neceeeary  to 
enable  him  to  perform  his  contract  —  Id. 

B.  iMPoaaiBiLZTT  or  PaaroBMAirai.  —  The  impossibility  of  performance 
which  will  ezenae  the  performance  of  a  contract  by  the  parties  thereto 
most  consist  In  the  nature  of  the  thing  to  be  done,  and  not  In  the  Inability 
of  the  parties  to  do  It.  If  the  thing  can  be  accomplished  by  any  one  with 
proper  means  and  the  requisite  skill  and  knowledge,  the  promisor  is  not 
less  answerable  ^>ecause  It  Is  Impossible  to  blm.  —  Id. 

ObUinucoBoaD  Builoimo  Contbact  —  Action  vob  BBAsoMABLa  VALua 
or  WoaK  AMD  liATBaiALS.  —An  action  may  be  maintained  for  the  reason- 
able Talne  of  work  done  and  materials  furnished  in  the  erection  of  a  build- 
ing,  although  the  Talue  of  the  labor  and  materials  exceeds  one  thousand 
dollars;  and  it  la  no  defense  to  such  an  action,  either  that  the  implied 
contract  for  reasonable  yalue  was  not  recorded,  or  that  the  work  and 
materials  were  done  and  furnished  In  pursuance  of  a  written  contract 
which  wsa  not  tiled  for  record  in  accordance  with  the  statute.  —  Rebmam 
▼.  Bati  GoftrM  Foiley  Land  and  Water  Co.,  800. 

7.  &BCOBO  or  IMPLUD  CoMTaACT  —  CONSTBUCTioM  OT  CoDB.  —  The  code 
does  not  proTide  for  recording  an  implied  contract  which  is  not  com- 
plete until  the  labor  la  done  and  materials  furnished,  and  could  not  be 
recorded  before  the  commencement  of  the  work.  The  statute  only  ap- 
plies to  express  contracts  stating  obligations  thereafter  to  be  performed. 
— /d. 

8.  IiTTALiDZTT  or  Unbbcobobd  Wbittbm  Contbact  —  Btidbncb  or 
BsABONABUi  VAiiUa.  —  A  written  contract  for  the  erection  of  a  build- 
ing for  a  price  exceeding  one  thousand  dollars.  If  not  recorded,  is  wholly 
TOid  for  all  purposes,  and  la  not  competent  evidence  of  the  Talue  of  the 
labor  done  and  materials  fumisbed  in  the  erection  of  the  building,  in  an 
action  to  recoTsr  their  reasonable  yalue.  —  Id. 

9.FIVDIKQB  —  WoBS  AND  Labob  undbb  Intalid  Contbact.  —  In  an 
action  for  the  reasonable  yalue  of  labor  done  and  materials  furnished  In 
the  erection  of  a  building,  where  the  defendant  alleges  that  the  work 
done  and  materials  furnished  were  In  pursuance  of  a  written  contract,  a 
finding  by  the  court  that  the  alleged  contract  never  had  been  recorded, 
and  was  therefore  wholly  void,  is  equivalent  to  a  finding  that  there  was 
no  written  contract,  and  that  no  labor  was  done  or  materials  furnished 
ander  it;  and  it  la  immaterial  whether  the  work  and  materials  were  or 
were  not  in  accordance  with  the  terms  of  the  unrecorded  written  con- 
tract—/d. 
10.  CouMTflBCbAZic  roa  DAMAoaa  roB  Bbbach  or  Invalid  Contbact  — 
FiBDiNoa.  —  In  such  action,  where  the  answer  pleaded  damages  as  a 
counterclaim,  because  of  the  failure  of  the  plalntlif  to  complete  the  build- 
ing on  the  date  stipulated  in  the  written  contract  and  a  cross-complaint 
filed  tj  the  defendant  also  claimed  damages  for  such  delinquency,  a 
finding  by  the  court  that  the  written  contract  relied  upon  by  the  de- 
fendant upon  the  breach  of  which  such  damages  depended,  was  void 
for  want  of  filing  In  the  recorder's  office,  disposes  of  the  lasues  thus 
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ll.AinoBRaT  AMD  CLDun  —  Spscxaxi  CoxnACT  watt  ftufxCBS  or  Amir- 

AVT    COUMWDL  —  BlBTICa    MOT     BaQUBSTBD  —  WAXTBI  OP   FOfOBMAWCTI. 

—  Where  a  Ann  of  attoiney*  was  employed  to  aaatat  In  the  proMcation 
of  certain  libel  aults  pending  and  to  be  broosht  agalnat  a  prlTmte  Indl- 
Tldnal.  and  also  a  cItII  suit  against  a  newspaper  tor  libelous  articles, 
under  a  contract  that  part  of  the  fee  was  to  be  paid  In  cash,  a  part  In 
sixty  days,  and  the  balance  **on  the  termination  of  said  suits,**  and 
it  appears  that  all  the  services  were  performed  except  the  contemplated 
suit  against  the  newspaper,  and  the  erldence  in  an  action  upon  the 
contract  tends  to  show  that  the  defendant  never  went  near  the  mem- 
l>ers  of  the  firm  after  employing  them,  nor  in  any  manner  thereafter 
requested  them  to  bring  the  action  against  the  newspaper,  nor  did  the 
other  attorneys  whom  they  were  employed  to  assist  ever  call  upon 
them  for  any  service  in  relation  to  such  suit,  it  was  not  Incumbent 
upon  such  firm  to  commence  the  action  against  the  newspaper  without 
further  directions  from  the  defendant  or  from  the  other  attorneys,  and 
having  waited  a  reasonable  length  of  time,  and  until  after  the  action 
against  the  newspaper  was  barred  by  limitation,  without  receiving  such 
directions,  they  were  justified  in  assuming  that  the  defendant  had 
waived  the  bringing  of  the  action,  and  they  are  entitled  to  recover  the 
balance  due  under  the  contract,  as  if  such  service  had  been  actually  pei^ 
formed.  —  Carter  v.  Baldwiii,  47B. 

12.  PLSADINO  —  ALLEGATION     OV     FULL     PlBFOBMAMCB  —  PlOOV    OV    WaIVBB 

—  IiCMATSBiAL  Vabiancb.  —  Where  the  complaint  in  such  case  alleged 
the  full  performance  of  the  contract  on  the  part  of  the  attorneys,  and  the 
evidence  upon  the  part  of  the  plaintiff  tended  to  sliow  performance  by 
them  of  all  the  services  contemplated  by  the  contract,  except  in  relation 
to  the  suit  against  the  newspaper,  but  as  to  that  a  waiver  of  performance 
by  the  defendant,  and  the  evidence  was  received  without  objection,  and 
the  defendant  is  not  shown  to  have  been  misled  by  the  variance,  it  is  to 
be  disregarded  as  Immaterial.  —  Jd. 

18.  BZCAVATION     BT     COTBBMINOUS     OWNBB   OV    LAHD FALL   OV   ADJOIMINO 

Building  —  Bbbach  ov  Agbbbicbnt  to  Pat  Dakaois  —  Plbaoino  — 
Dbmubbbb. — A  complaint  alleglog  that  the  defendant  commenced  to 
excavate  upon  a  lot  adjoining  premises  occupied  by  plalntilTs  assignors 
as  a  warehouse;  that  upon  a  notification  that  the  excavation,  if  con- 
tinued, would  undermine  the  warehouse  and  damage  the  goods  of  the 
occupants,  the  defendant  promised  to  stop  the  work  of  excavating  and 
discontinue  the  same,  but  notwithstanding  his  promise,  continued  to 
excavate  in  a  negligent,  unskillful,  and  careless  manner,  and  carried 
away  the  earth  from  under  the  warehouse,  causing  the  floor  of  the 
warehouse  to  fall  through,  together  with  the  goods  stored  therein, 
whereby  the  goods  were  greatly  damaged;  that  thereupon  a  settlement 
of  the  damages  was  demanded,  which  the  defendant  promised  to  pay  ss 
soon  as  the  damages  should  be  fully  ascertained ;  that  afterwards  a  com- 
promise was  agreed  upon,  whereby  the  defendant  was  to  take  certain 
tin  plate  at  a  stipulated  price,  and  was  to  take  away  certain  rivets,  sort 
them  over,  and  return  the  undamaged  ones,  and  to  pay  all  damage  for 
the  rivets  not  returned ;  that  the  tin  plate  and  rivets  had  been  delivered 
to  the  defendant  previous  to  the  agreement,  but  that  aomt  of  the  rivets 
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wUdi  wec«  to  be  sorted  and  retntned  irere  io  unsklllfBlly  eorted  that 
the  firm  refused  to  receive  them,  and  that  the  realdne  had  nerer  been 
■orted  or  returned,  and  that  the  firm  were  damaged  therebj  in  a  certain 
anm,  bot  that  the  defendant  had  failed  to  paj  any  part  of  the  damages, 
— •  states  a  cause  of  action  for  the  breach  of  the  agreement  to  pay  for  the 
goods  deUvered  and  the  damages  cansed  by  the  excayation,  and  la  not 
demurrable,  upon  the  ground  of  uncertainty,  or  that  seTeral  causes  of 
action  are  Improperly  united. — Dunton  v,  NUet,  494. 

14,  Mattmb,  of  iMDUGaiOMT — UNcmtCAiNTT  OF  PUDAniMO. — Tlkc  action 
Is  for  breach  of  the  oral  agreement  to  pay  what  damages  were  agreed  for 
ezcaTatlng  and  remoYlng  the  earth  from  under  the  warehouse  and  caus- 
ing it  to  fall,  and  not  merely  for  excayatlng  upon  the  adjoining  lot,  and 
the  prerlous  recitals  are  of  matter  of  Inducement,  and  do  not  render  the 
complaint  uncertain. -^ /tf. 

lS.AOBBBKnNT    OF    COIIPBOICIM DZSTIMCT   ITBKS JOIMDaB  OF  CAU8B8. 

—  The  fact  that  the  agreement  of  compromise  specifies  sereral  distinct 
items  or  payments  to  be  made  does  not  make  them  different  causes  of 
action,  nor  render  the  complaint  demurrable  for  mlajolnder  of  causes.  — 

ldi.C!oirnucT  to  Pat  Damaoi  —  CowaoMnATioH.  —  It  Is  a  sufllcleBt 
consideration  for  the  promise  of  the  defendant  to  pay  to  the  tenants  of 
the  warehouse  the  damage  caused  by  the  excavation  that  the  owner  ci 
the  warehouse  authorized  the  defendant  to  erect  a  wall  on  the  line  for 
a  party-wall,  and  that  It  was  necessary  for  the  defendant  to  dig  under 
the  warehouse  and  remoTe  one  of  its  wails,  thereby  causing  the  damage 
agreed  to  be  paid. — Id. 
Bee  ABBZTBATioir;  CoxaiDULiTZOM ;  Brnmnca^  8-lS;  Qmomxam  Caan, 

CONYSB8IOM.    Bee  Frnzvoa,  6w 

C0BP0BATI0N8. 

1.  BimaauFTioira  to  Stock  —  Cbxditob'b  Bul — Plbadzvo — ImmnD- 
irasa  OF  GoBPOBATZON  —  CoNCLUsrnDNBSs  OF  Juikzk>mt.  —  A  Judgment 
against  a  corporation  establishes  its  liability  conduslTely  until  re- 
versed in  a  direct  proceeding,  and  concludes  the  stockholders  In  an' 
action  against  them  In  the  nature  of  a  creditor's  bill,  to  compel  them 
to  pay  in  the  unpaid  portion  of  their  subscriptions  to  the  capital  stock, 
toward  the  satisfaction  of  the  Judgment  obtained ;  and  it  Is  not  necessary 
that  the  complaint.  In  such  action  ahould  allege  the  indebtedness  upon 
which  the  Judgment  was  recoyered.  —  Taium  t.  Batenthal,  129. 

2.  iNSOLTXNCnt     OF    COBPOKATION   —  SUFFICISNCT    OF    COHPIAINT  NOX- 

joiMDEB  OF  Cbsdztobs  —  QsNsnAi.  DsicirBBBB  —  Anbwul -» A  com- 
plaint  in  an  action  in  the  nature  of  a  creditor's  bill  to  compel  the 
subscribers  to  the  capital  stock  of  an  Insolyent  corporation  to  account 
for  and  pay  In  the  unpaid  portion  of  their  subscriptions  to  the  satisfac- 
tion of  a  Judgment  obtained  against  the  corporation,  which  allegea  the 
existence  of  the  Judgment  debt,  the  inaolyency  of  the  corporation,  that 
the  subscribers  owe  on  their  unpaid  subscriptions,  and  that  the  execu- 
tion Issuing  on  the  Judgment  has  been  returned  wholly  unsatisfied,  but 
which  does  not  show  upon  its  face  that  there  are  any  other  creditois  of 
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tte  eo^ntion,  itatet  a  canw  of  action*  althonsb  It  does  not  state  that 
tha  prooeedlnga  are  for  the  benefit  of  aU  the  credlton ;  and  the  queaUon 
of  defect  In  the  pleading,  or  of  non-Joinder  of  other  creditors,  cannot  be 
raised  upon  general  demurrer  to  snch  complaint,  but  can  only  be  pleaded 
by  answer. — id, 

t.RiaBT  ov  JuDOMSNT  Cmbdztob.^A  Judgment  creditor  who  has  ex- 
hausted his  legal  remedy  by  an  execution  returned  nulla  bona  may, 
alone  or  with  other  Judgment  creditors,  file  a  bill  against  persons  hold- 
ing property  of  the  debtor  which  cannot  be  reached  by  execution. — Id. 

4.Dmsxoir  ov  Fuim  — Actiom  bt  Sxnqub  Cbbditob  —  Dbcrbb  fob  Bbm* 
■FIT  OF  All.  —  Where  a  fund  can  only  be  divided  satisfactorily  among 
a  certain  class  of  persons,  the  decree  must  be  so  framed  that  all  of  them 
may  be  brought  in  for  their  dlstribuUTe  shares,  but  even  then  the  bill 
may  often  be  filed  by  any  one  of  them  on  his  own  behalf.  It  is  only 
when  it  subsequently  appears  to  the  court  that  a  distribution  must  be 
made  that  a  decree  will  be  made  for  the  benefit  of  alL  —  lA. 

SbUMFAID   SUBSCBIPXZOirS   TO   STOCK  —  CBBDITOR'S    BILL   TO    BNFOBCI    PAT- 

kbxt.  —  A  Judgment  creditor  who  has  exhausted  his  legal  remedies 
against  a  corporation  may  maintain  a  creditor's  bill  against  one  or  more 
stockholders  to  reooyer  the  amount  due  to  the  corpratlon  upon  unpaid 
aiibscriptlons  to  iU  stock.  —  PotUr  ▼.  Dear,  67& 

fii.PABTIBa   TO   CBBDITOB'S    BILL NON-JOINDBB   OF   COBPOB^TION  ^  PUBAD- 

XHO  -^  Waitbb  of  Objbction.  —  The  corporation  ahould  be  made  a  party 
to  a  creditor's  bill  against  subscribing  stockholders,  but  Is  not  an  indis- 
pensable party,  unless  the  object  of  the  action  is  to  secure  an  adjudi- 
cation of  the  rights  and  liabilities  of  all  the  parties,  and  a  final 
settlement  of  all  the  affairs  of  the  company:  and  when  the  action  is 
against  a  single  stockholder,  objection  to  the  non-Joinder  of  the  corpora- 
tion Is  waived,  if  not  made  by  demurrer  or  answer.  —  Jd, 

7.  JUBIBDICJION  OF  EQUITY  —  LbOAL  BbICBDX  AOAINBT  STOCKHOLDEBS  — 
IMSOLYBNCX    OF    STOCKHOLDBB8    MOT    JOINED. A     OOUft     Of     CQUity     Wili 

entertain  Jurisdiction  over  an  action  by  a  Judgment  creditor  who  has  ex- 
hausted his  legal  remedies  against  the  corporation  to  compel  payment  of 
unpaid  subscriptions  to  Its  stock,  without  regard  to  the  exhaustion  of 
any  concurrent  legal  remedy  against  the  stockholders  upon  their  indi- 
Tidual  liability,  and  without  regard  to  the  insolvency  of  subscribing 
stockholders  not  Joined  as  defendants.  —  Jd. 

g.  Land  and  Imfboveicbnt  Compamx  —  Subscbibbd  Capital  Stock.  — 
A  land  and  improvement  company,  organised  for  the  purpose  of  acquir- 
ing real  property,  by  purchase  or  otherwise,  buying  and  selling  the  same, 
building  hotels,  street- railroads,  and  otherwise  developing  lands,  stands 
upon  the  same  basis  as  banking,  railroad,  insurance,  and  like  commercial 
corporations  having  a  8uhsorihed  capital  stock. — Jd. 

9.  Unpaid  8ub8gbiptioh8  to  Stock  —  Cbeditor's  Bill  to  Bnfobce  Pat- 
lONT.  —  A  Judgment  creditor  who  has  exhausted  his  legal  remedies 
against  a  corporation  may  maintain  an  action  against  its  stockholders  to 
recover,  for  the  benefit  of  all  the  creditors  who  may  desire  to  come  in 
^nA  |>e  ooade  partiea,  the  amount  due  upon  unpaid  subscriptions  for 
stock,  when  the  corporation  neglects  or  refuses  t»  collect  the  sbbm. — 
Baln€$  V.  BabaoeK  BSl. 
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10.  StOCKHOLDBI'8     PBtaOHAL      liUBILITT      TO    CiaDITOBS  —  OONQTBUCTIOV 

or  GODB.  —  TiM  remedy  glTen  by  lectlon  822  of  the  CItII  Code,  fixing 
the  personal  liability  of  tbe  itockbolders  of  a  corporation,  is  purely 
■tatntory,  and  famiihes  to  creditors  of  corporations  additional  security. 
by  making  the  stockholders  directly  liable  for  their  proportion  of  the 
corporate  debts,  and  was  not  Intended  to  diminish  the  assets  of  the  cor- 
poration by  releasing  the  stockholder  from  his  indebtedness  to  the  cor- 
poration on  account  of  his  unpaid  subscription  for  stock,  or  to  take  away 
from  the  creditor  the  right  to  resort  to  a  court  of  equity  to  compel  its 
payment  —  lA. 

11.  Bbtsbal  Lzabujtt  of  Stockholdsrs  upon  Subscuptxoms  —  Pabtibs 
TO  Cbiditos's  Bill.  —  The  liability  of  each  stockholder  upon  his  sub- 
scription to  the  capital  stock  of  a  corporation  Is  several,  and  not  joint 
and  upon  a  creditor's  bill  by  a  judgment  creditor  who  has  exhausted 
his  legal  remedies  against  the  corporation,  to  subject  the  amount  due 
fft>m  the  stockholders  for  unpaid  subscriptions  for  stock  to  the  pay- 
ment of  the  judgment  it  Is  not  necessary  that  all  of  the  stockholders 
should  be  made  parties  defendant  —  Id, 

12.  BriDBNcn — Pubsuzt  of  Statdtobt  Lzabilitt — ^Bzhaustion  or  Rbmb- 
DZS8  —  Rbtubn  or  BXBCUTiON  Unsatisfibd.  —  It  Is  not  necessary  for 
the  judgment  creditor  of  the  corporation,  who  is  seeking  In  equity  to 
enforce  payment  of  subscriptions  to  stock,  to  show  that  he  had  pursued 
his  statutory  remedy  against  the  stockholders,  and  proof  that  the  credi- 
tor had  exhausted  his  legal  remedies  against  the  corporation  is  shown  by 
the  introduction  In  OTldence  of  the  judgment  against  the  corporation 
with  the  return  of  the  execution  issued  thereon  unsatisfied.  —  Id. 

18.  C0NCLUSXTBNB88     Or     BBTUBNa INADMXSSIBLB      EYIDEKCB PrOPBBTT 

BuBJBCT  TO  BXBCUTiON.  —  The  rctum  of  the  execution  issued  upon  the 
judgment  as  unsatisfied  Is  conclusiye.  In  the  equitable  action  against 
the  stockholders,  that  the  creditor  has  exhausted  his  legal  remedy  upon 
the  judgment ;  and  evidence  olfered  by  the  defendants  for  the  purpose 
of  showing  that  the  corporation  was  the  owner  and  in  possession  of  a 
large  amount  of  personal  property,  which  might  have  been  levied  upon, 
l8  properly  rejected  by  the  trial  court  —  Id. 

14.  C0NCLU8IVBNB88      OB     JUDGMBNT IBABICISSIBUB      ASSAULT    BT    StOCK- 

H0LDBB8  —  Dbbt  OF  CoBPOBATZON  Ultba  Vxbbs.  —  A  judgment  against 
a  corporation  for  an  alleged  corporate  indebtedness  is  conclusive  upon 
it  and  of  the  right  of  the  creditor  to  subject  its  property  to  the  satis- 
faction thereof;  and  in  the  absence  of  firaud  is  equally  conclusive  upon 
the  stockholder,  when  it  is  sought  to  satisfy  the  judgment  out  of  the 
assets  of  the  corporation  in  his  hands;  and  evidence  offered  by  the 
stockholders  in  the  action  against  them,  to  show  that  the  indebtednesB 
for  which  the  judgment  against  the  corporation  was  recovered  arose 
upon  a  contract  which  was  vitro  viret,  is  properly  excluded  by  the  trial 
court — Id. 

15.  Acts  or  Cobpobatxon  Bimdzmo  upon  Stockrolobbs  in  Absbncb  or 
Fbaud.  —  A  corporation  represents  and  binds  its  stockholders  in  all 
matters  within  the  limits  of  its  corporate  powers,  so  long  as  It  acts  in 
good  faith  and  without  frand  upon  their  rights;  and  In  the  bringing 
and  diif ending  of  raita  aflteting  the  rights  and  obligatioas  of  the  eoipo- 
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ration.  It  binds  the  stodtholden  ma  fatly  as  In  the  making  of  eontraeta : 
and  with  ItB  right  to  maintain  and  defend  actions  concerning  Its  corpo- 
rate, rights  or  liabllltlea,  the  stockholders  cannot  Interfere,  except  when 
the  directors  refuse  to  act,  or  are  guilty  of  frand  In  the  maintenance  or 
defense  of  the  action.  — Id. 

16.  Stock  in  Nams  or  Duvndant  —  Liabzijtt  ov  Hou>bb  to  Cbbditobs 

—  INADMI8SIBLB     BTIDBMCn AOBNCT     FOB     OWNBRS. One     tO     Whom 

stock  Is  issued  by  a  corporation,  and  who  has  the  same  placed  in  his  name 
on  the  corporation  books  as  the  owner,  is  liable  to  the  creditors  of  the 
corporation  as  though  he  were  the  absolute  owner,  although  he  was  In 
fact  a  pledgee,  agent,  or  trustee  for  the  real  owner;  and  in  an  action 
against  a  stockholder  to  subject  the  amount  due  from  him  for  unpaid 
subscriptions  to  stock  to  the  payment  of  an  unsatisfied  judgment  against 
the  corporation,  STldenoe  Is  inadmissible  to  show  that  he  was  the  real 
owner  of  only  part  of  the  shares  issued  to  him  by  the  corporation,  and 
that  the  others  standing  in  his  name  were  owned  by  other  parties,  and 
were  issued  to  him  for  the  purpose  of  negotiating  a  loan  for  the  real 
owners.  —  Jd. 

17.  SuBSCBiFTiON  TO  Stocx — Statucbhts  Concsbnuio  FUTuan  BmNT^ 
Mattm&b  ov  Opiniom.  —  statements  concerning  the  happening  of  a  fu- 
ture erent,  being  necessarily  matters  of  opinion  merely,  cannot  be  relied 
upon  to  ayold  subscriptions  obtained  by  an  agent  of  a  corporation  for 
shares  of  Its  capital  stock. — /a^erton  ▼.  HotoUi,  S86. 

18.  SUBSCBIPTXOir    FOB    RaZLBOAD    ShABBS  —  INCOBBBCT    STATBMBNTS    A8    TO 

TXMB  OF  CoicpumoH  OF  BoAD  —  Dbfbnbb  TO  NoTB.  —  Statements  made 
by  an  agent  obtaining  subscriptions  for  shares  in  a  railroad  company,  to 
the  effect  that  the  railroad  would  be  completed  within  a  certain  time 
and  would  be  built  upon  a  certain  route,  do  not  render  a  subscription 
made  upon  the  faith  of  them  yoldable,  or  constitute  a  defense  to  a  note 
glTen  for  such  subscription,  although  the  road  be  not  built  upon  the 
route  or  within  the  time  Indicated.  —  Id. 

19.  GoNDiTZOirAL  SuBSCBiPTZON.  —  In  order  that  delay  in  completion  of  the 
road  may  be  ayailable  as  a  defense  to  a  promissory  note  glren  upon  a 
subscription  for  shares,  the  time  of  completion  must  be  shown  to  haye 
been  a  oondltion  agreed  upon  by  the  parties  ss  a  term  of  the  subscrip- 
tion.-- Id. 

SO.  FBAUDiTUfT     CoirrBTANCB  —  Acnox     BT     Cbbdztob  —  Nbcbssitt     of 

JUDQKBMT BXCBPTZOlfS  TO   RULB TBAITBFBB  OF   PBOPBBTT   OF   INSOL- 

ysMT  CoBPOBATiON.  —  Though,  SS  a  general  rule,  a  creditor  must  haye 
first  recoyered  Judgment  against  his  debtor  and  haye  execution  returned 
unsatisfied  before  he  is  entitled  to  resort  to  an  equitable  action  to  reach 
property  fraudulently  transferred  by  his  debtor,  yet  this  rule  has  ex- 
ceptions, and  does  not  apply  to  a  case  of  a  transfer  of  all  the  property  of 
an  Insolyent  corporation,  without  consideration,  to  a  new  corporation, 
through  the  fraud  of  the  managing  agent  of  the  Insolyent  corporation,  as 
part  of  a  scheme  to  cheat  and  defraud  the  creditors  and  other  stock- 
holders of  the  Insolyent  corporation.  —  Blanc  y.  Paymaster  Mining  Co., 
524. 

n.  NBW    COBPOBATION    CONTINUATION    OF    OLO LXABILITX    FOB    INDBBTBD- 

NBS8  WITHOUT  JuDQMBm.  —  iB  Botfi  cMo  tfet  Bsw  coTporatloii  wUl  be 
XCV.  CAk— u. 
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ngarded  In  a  oonrt  of  equity  u  a  eontinnatlon  of  tlit  fomMr  on*,  and 
will  be  lield  liable  for  the  indebtedness  of  such  former  one  to  the  extent 
of  the  valne  of  the  property  recelTed  without  consideration  from  it,  al- 
thooffh  there  hss  been  no  yalid  Judgment  against  the  former  corporation 
for  the  amount  of  the  claim,  and  therefore  no  return  of  execution  ansa^ 
iafled.  — Id. 

22.  UNDBBTAKINO      on   AFPBAL  —  BzaCUTION       BT      FORBIGir      SUBBTT      OOB 

FOBATiow  —  AuTHOBXTT  ov  Oftxcbbb.  —  An  undertalcing  upon  appeal 
esecuted  by  a  foreign  surety  corporation,  and  signed  in  behalf  of  the 
corporation  surety  by  its  second  yioe-president  and  its  assistant  secre- 
tary, with  the  seal  of  the  corporation  affixed,  will  not  be  declared  TOid, 
SB  not  being  properly  signed,  where  there  is  nothing  to  show  that  such 
officers  were  not  authorised  to  sign  and  delivw  It. — OuUeil  t.  Pmnie,  508. 

28.  AUTBOBITT  OF  FOBBIGN   COBPOBATZON  TO  TBANSACT   BUBIMBSS  —  CBBTIF- 
ICATB  or  iNSDBAlfCE  COMMISSIONBB  —  DI8MIB8IL  OF  APPBAL. — ^A  motion 

to  dismiss  an  appeal  upon  the  ground  that  the  undertaking  was  executed 
by  a  foreign  surety  corporation  which  had  not  tiled  with  the  secretary  of 
state  a  designation  of  some  person  residing  in  this  state  upon  whom  ser- 
Tice  of  process  could  be  made,  as  required  by  the  act  of  April  1,  1872 
(Btats.  1871-72,  p.  826),  will  be  denied,  where  it  appears  from  the  certifi- 
cate of  the  insurance  commissioner  of  this  state  that  the  surety  corpora- 
tion is  duly  authorized  to  transact  business  in  this  state. — Id. 
24.  Bffbct  of  Cbbtificatb  —  PBBsnicPrioN.  —  There  Is  a  presumption 
that  the  insurance  commissioner  properly  performed  his  official  duty  in 
Issuing  the  certificate,  and  such  certificate  is  prima  fciele  eyldence  that 
the  surety  company  has  complied  with  section  616  of  the  Clyil  Oode, 
though  it  does  not  expressly  so  state.  —  Jd, 

2B.  GONBTBUCTION    OF    CODB  —  DESIGNATION    OF    AOBNT   OF    FOBBIGN    SUBRT 

GoBPOBATiON  —  Filing  in  Office  of  Insubancb  Commissionbb  —  Stat- 
UTB  OF  Limitations.  —  Section  1056  of  the  Code  of  Civil  Procedure,  giv- 
ing the  insurance  commissioner  the  same  Jurisdiction  and  powers  to 
examine  the  affairs  of  a  surety  corporation  as  he  has  in  other  cases,  and 
requiring  him  to  file  similar  statements  and  Issue  similar  certificates,  and 
section  616  of  the  Political  Code,  providing  that  the  commissioner  is  not 
authorised  to  issue  such  a  certificate  to  a  foreign  insurance  company  until 
it  has  first  filed  in  his  office  "the  name  of  an  agent  and  his  place  of  res- 
idence in  this  state,  on  whom  summons  and  other  process  may  be  served 
in  all  actions  or  other  legal  proceedings,"  apply  to  a  foreign  surety  com- 
pany ;  and  when  such  a  corporation  has  filed  with  the  hisurance  commis- 
sioner the  designation  required  by  section  616,  that  is  all  that  is  required 
of  it  in  the  matter  of  naming  an  agent  upon  whom  process  may  be 
served,  to  entitle  it  to  do  business  in  this  state,  although  the  failure  to 
file  such  designation  with  the  secretary  of  state  might  deprive  it  of  the 
benefit  of  the  statute  of  limitations,  as  provided  by  the  second  section  of 
the  act  of  April  1,  1872.  —/d. 
Bee  Municipal  Cobpobationb  ;  Bbglaxatiom  Dibtbict;  BuMifONB. 

C08T& 
Oo0T  Bill  —  Pbbmatubb  Filing  —  Motion  to  Stbikb  out.  —  A  cost  UH 
Bled  beCors  the  filing  of  the  flndlnss  and  entry  of  lodgment  is  filed  be* 
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fort  the  time  aathorlied  by  law,  and  abonld  bt  •tri^en  oot 
^Bsmok  ▼.  De  Oarlow,  644. 
See  Appbaio  7. 

COUNTBRCLAIM.     See  CoirntACTB,  10. 

COUNTY  GOVERNMENT  ACT. 

1.  COUNTUS  OF  TWBNTT-SIZTH  CLASS VMMB  09  COVBTABtMB OONSTITV- 

TXONAIi   Law  —  COICPBNSATION    PBOPOBTIONSO  TO   DUTIBS.  —  SectloD    188 

of  the  County  Goyerninent  Act,  as  amended  March  16,  1889,  determining 
'  what  fees  shall  be  allowed  to  constables  in  counties  of  the  twenty-sixth 
class,  is  not  repugnant  to  section  6  of  article  II.  of  the  constitution,  pro- 
Tiding  that  the  compensation  must  be  regulated  *'in  proportion  to  duties." 

—  Green  y.  County  of  Freeno,  829. 

X  Mattib  or  Fact  —  Fbotincb  or  Lbgislatzon.  —  What  compensatioa 
of  an  officer  should  be  deemed  "in  proportion  to  his  duties'*  is  a  matter 
of  fact  to  be  ascertained  and  determined  by  the  legislature,  and  not  by 
the  courts.  —  Id, 

t.Biyiaw  or  AcTioi«   or   Supbbvisors  —  Agbxsd   Statiment   of  Facts 

—  Pbisumption  —  Bzcass  or  Limit.  —  In  a  proceeding  in  the  superior 
court  of  Fresno  County  to  rvrlew  the  action  of  the  board  of  soperrisors 
of  tliat  county  in  rejecting  portions  of  each  claim  presented  for  con- 
stable's fees,  where  the  case  was  submitted  upon  an  agreed  statement 
of  facts,  which  did  not  show  upon  what  ground  they  were  rejected,  the 
soperior  court  was  authorised  to  presume  that  they  were  rejected  upon 
any  ground  not  negatived  by  the  statement,  and  that  they  were  prop- 
erly rejected  because  in  excess  of  the  flfteen-hundred-dollar  limit  fixed 
by  section  188  of  the  County  Qoyernment  Act.  —  Jd. 

4.  COWSTXTUTZOKAL    LAW  —  COMPBMSATIOM    OF    CONSTABLSS Dili INUTION 

DUUNQ  TsBM.  —  An  ordinance  of  the  board  of  superrisors  diminishing 
the  compensation  of  constables  for  serrices  in  criminal  cases  during  the 
term  is  not  in  conflict  with  section  9  of  article  XI.  of  the  constitution, 
which  prohibits  an  increase  of  salary  of  an  officer  after  his  election  or 
during  his  term  of  office. — People  em  rel.  Athineon  ▼.  Johneon,  471. 

5.  SaLABISS  of  CONSTABUBS^-COMPBNSATIOlf  NOT  PBOPOBTIONBD  TO  DUTIBS. 

^  Subdiylsion  14  of  section  188  of  the  act  of  March  IS,  1891  (Stats.  1891. 
p.  877),  entitled  "An  act  to  establish  a  uniform  system  of  county  and 
township  goyemments,"  which  attempts  to  delegate  the  power  to  fix  the 
salaries  of  constables  of  counties  of  the  twenty-first  class  to  the  board 
of  supervisors,  is  in  conflict  with  section  6  of  article  XI.  of  the  constitu- 
tion, which  Imposes  upon  the  legislature  the  duty  of  regulating  the 
compensation  of  such  officers  in  proportion  to  duties,  and  is  therefore 
Toid.  — /d. 

6.MANDATOBT     PBOTIBION     OF     CONSTITUTZOIT DBLBOATION     OF     LBGZSLA- 

TITB  PowBB.  —  Section  6  of  article  XI.  of  the  constitution,  proYiding  for 
the  regulation  by  the  legislature  of  the  compensation  of  officers  therela 
named  in  proportion  to  their  duties,  is  mandatory,  and  the  duty  of  socii 
regulation  cannot  be  delegated  to  the  board  of  superyison.  —  /d. 

COURTS.     See  Sdpbbmb  Coubt;  Tazatiom. 
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CRIMINAL  LAW. 
l.TiK>    fOB    FzLiwo  ImroBicATioii  —  BnuEM  or  DBPOsmoira  aitd  Com- 

ICmCWfT  *- MOTZOM   fOB    DlSCHABOl  —  DXSCBBTION.   —  A     motioil   IA    ft 

crlmlnml  proseentlon  to  dlBcharge  the  defendant,  becaiue  the  Infomuition 
was  not  filed  within  thirty  daye  after  he  waa  held  to  answer,  may  be 
denied  In  the  discretion  of  the  court,  where  It  appears  that  at  the  time 
of  the  making  of  the  motion  the  depositions  and  conmiltment  thereon, 
npon  which  the  Information  was  based,  had  not  been  retomed  to  the 
oonrt  by  the  committing  msglstrate.  —  People  ▼.  Ah  Bimo,  667. 

X  Pbbjubx  —  Tbstzicont  upoh  TbiaIi  —  Matbbialitt  to  thb  Issim.  — 
In  order  to  constitute  the  offense  of  perjory,  alleged  to  haTe  been  com- 
mitted In  the  glTlng  of  testimony  npon  a  trial.  It  Is  not  only  necessary 
that  the  testimony  should  be  false,  bnt  It  must  also  appear  that  the 
testimony  was  material  to  the  Issue  on  trial.  Testimony  glTsn  as  to 
matters  collateral  to  the  question  at  Issue  cannot  furnish  the  foundation 
for  a  charge  of  peijury.  —  Id, 

Z,  Alimultiov  and  Pboov  ov  ICatbbialztt.  —  The  materiality  of  the 
eyldence  In  such  a  case  Is  not  only  a  necessary  element  of  the  Informa- 
tion, bnt  It  Is  a  fact  which  must  be  established  by  the  erldence  of  the 
prosecution  as  fully  and  complet^y  as  any  other  fact  In  the  case.  —  ld» 

4.PBBJUBT  UPON  BZAMINATION  OV  ANOTHBB  ChABOBD  WITH  PSBJUBT 
—  FlLBB     ChABOB     of    LaBCBNT  —  IlClCATBBIAL     TBBTIMONT. UpOU    a 

prosecution  for  perjury,  alleged  to  haTe  been  committed  by  the  defend- 
ant at  the  preliminary  examination  before  a  justice  of  the  peace,  of 
another  person  also  charged  with  perjury,  where  It  appears  that  the 
complaint  against  the  latter  alleged  that  he  committed  perjury  In  swear- 
ing to  a  complaint  falsely  charging  another  person  with  petit  larceny, 
but  It  does  not  appear  what  property  was  charged  to  have  been  stolen, 
and  the  only  specification  of  perjury  against  the  defendant  Is  that  he  ' 
falsely  testified  that  he  saw  the  person  charged  with  the  larceny  **take 
a  bracelet**  belonging  to  the  person  charged  with  perjury.  It  does  not 
appear  that  such  testimony  was  material  upon  the  examination  for  per- 
jury, and  the  eyldence  falls  to  support  a  judgment  of  couTlctlon  of  the 
defendant.  —  Id, 

6.  Assault  with  Intbnt  to  Mubdbb  —  Absbncb  or  Pbbbon  Intbndbd 
TO  bb  Kxijubd.  —  Where  a  policeman  bored  a  hole  In  the  roof  of  a  build- 
ing for  the  purpose  of  determining  from  obserratlon  whether  or  not  the 
occupant  was  conducting  therein  a  gambling  or  lottery  game,  and  the 
occupant,  haying  ascertained  the  fact,  and  belleylng  that  the  policeman 
was  on  the  roof  at  the  point  of  contemplatlye  obserratlon,  fired  his  pistol 
at  that  spot,  with  the  Intent  to  kUl,  he  Is  guilty  of  an  assault  with  Intent 
to  commit  murder,  although  the  officer  was  not  at  the  spot  when  the 
shot  was  fired,  but  was  upon  another  part  of  the  root  —  People  t.  Lm 
Kong,  666. 

6.  Unknown  Obbtbuctionb  to  Cbiminai.  Attbicpt.  —  Where  the  crlml* 
nal  result  of  an  attempt  Is  not  accomplished  simply  because  of  an  ob- 
struction In  the  way  of  the  thing  to  be  operated  upon,  and  these  facts 
are  unknown  to  the  aggressor  at  the  time,  ths  cHntnal  attempt  Is  coi^ 
mltted.  — /«. 
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7.  AasAina — Anrnrr  Oodfud  with  Abilxtt.  —  la  onter  to  to  gnllty 
of  an  aamiilt,  there  mint  to  en  oAlawfal  attempt  coupled  with  a  preaoit 
aUUty  to  acoompllah  the  act  Intended. — Id. 

&ABILXTr    10    ACCOKPUBH    MUSDn  —  LOADBD    PI8TOL MlSTAKI    AS    TO 

Location  or  Yicnu.  —  A  person  has  the  present  abilit/  to  accomplish 
tto  mnrder  Intended,  when  he  has  a  loaded  pistol,  and  the  person  In- 
tended to  to  fired  at  Is  within  reach  of  its  effect,  and  the  fact  that  he 
was  mistaken  as  to  the  exact  spot  where  his  yictlm  was  located  at  the 
time  of  flrinf  Is  immaterial.  — /d. 
9.  HomciDB  —  DmtnMKMVvmBM  —  Instbuction.  —  Upon  a  prosecution  for 
murder,  an  Instruction  to  the  jury  that  evidence  of  drunkenness  can 
only  to  considered  by  them  for  the  purpose  of  determining  the  degree  of 
erima,  and  for  such  purpose  it  should  to  received  with  great  caution. 
Is  eorreet  — People  t.  Finoanl,  425. 

IOlDbats  Pinaxat  — AxaNDKBNT  ov  CODB  —  Priob  Oftbhsbs.  —  The 
act  of  the  legislature  of  March  81, 1891,  amending  sections  1217  and  1229 
of  the  Penal  Code,  relating  to  the  time  and  place  for  the  execution  of  the 
death  penalty  of  one  convicted  of  murder  In  the  first  degree,  does  not 
apply  to  convictions  for  offenses  committed  prior  to  its  enactment.  —  id. 

11.  JjABCBrt  —  BviDBNca  —  Ibbblbvamt  Statbmbnts  —  Cbosb-bxamihation 

—  OmracTioirB  —  lionoM  to  Btbixb  out.  —  The  fact  that  a  witness, 
upon  the  trial  of  a  defendant  charged  with  the  larceny  of  cattle,  made 
irrelevant  statements  In  his  examination  in  chief  as  to  the  acts  of  the  de- 
fendant with  reference  to  other  cattle  does  not  give  the  defendant  the 
right  to  enter  into  a  eroas-examlnatlon  upon  such  matters.  The  remedy 
of  the  defendant  Is  to  object  to  the  questions,  if  such  were  asked,  and  if 
Uie  statements  were  volunteered,  a  motion  to  strike  out  should  to  made. 

—  People  V.  Fretteh,  871. 

12.TX1CB  HOT  or  Bbsbhcb  of  Offbnbb  —  Ax<ibi  —  Ibstbuctionb.  —  Where 
a  defendant  was  eharged  with  feloniously  stealing  and  driving  away  cat- 
tle "on  or  about  tto  twentieth  day  of  November,  1890,"  and  his  defense 
WSB  an  oMM,  an  Instruction  to  the  jury  to  convict  if  they  tolleved  from 
tto  sfvidence,  to  a  moral  certainty,  that  the  defendant  stole,  or  aided  In 
stealing,  the  cattle  named  in  the  information,  although  they  might  not 
believe  that  it  was  done  on  the  20th  of  November,  1890,  but  wltbln  a 
few  days  from  that  time.  Is  proper,  and  does  not  deprive  the  defendant 
of  tto  defense  t>f  oKM.  — Id. 

18.LABCBMT FBLONIOUB      IHTBMT IKBDWICIBNCX      OV       BVIDBNCB.  —  TO 

eonatitnte  the  offense  of  larceny,  there  must  to  a  felonious  Intent,  and 
where  there  Is  an  atoence  of  proof  of  such  Intent,  and  the  evidence  tends 
to  prove  that  the  property  taken  was  honestly  tolleved  to  to  the  prop- 
ertj  of  the  defendant  accused  of  larceny,  the  fact  that  he  took  and  car- 
ried away  the  property  of  another  does  not  Justify  a  verdict  of  larceny. 

—  People  V.  Devine,  227. 

14.  Afpbopbiation  ov  Lost  Pbopbbtt  Found  —  Constbuction  ov  Codb 
^iNBTBUCnoN.  —  Section  485  of  the  Penal  Code,  providing  that  one 
who  finds  lost  property  under  circumstances  which  give  him  knowledge 
or  means  of  inquiry  aa  to  the  true  owner,  and  who  appropriates  such 
property,  without  trying  to  find  the  owner  and  restore  the  property  to 
hiai*  IB  guilty  of  lareeny,  relates  In  terms  to  property  lost  and  found. 
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tad  dews  not  apply  to  a  ease  wliere  propertr  comoi  Into  tlio  pofaenlos 
of  a  party  who  doof  not  know  or  suspect  it  to  be  the  property  of  an- 
other ;  and  an  Instruction  based  on  that  section,  giyen  In  such  a  ease, 
where  there  Is  no  eyldenee  of  the  flndlnc  of  any  lost  property.  Is  prejn- 
dlcially  erroneous. — Id. 

15.  IMAPPUCABLI      INSTBUCTIOII    —    MlSLaiDIMQ      JuaX  —  PBBJ17DXCL4L    BB- 

Boa.  —  Although  In  some  cases  an  Inapplicable  Instruction  which  Is 
correct  as  matter  of  law  can  do  no  harm,  yet  when  It  Is  liable  to  mislead 
a  Jury  to  the  prejudice  of  one  of  the  parties.  It  becomes  as  graTS  an  error 
as  though  It  were  not  correct  as  an  abstract  proposition  of  law.  —  /d. 
10.  Pbejudicial  Conduct  or  Distbict  Attobnbt  —  Aixusions  to  Offbnsb 
MOT  IN  Issua  —  Fbionious  Intbnt.  —  Statements,  questions,  and  re- 
marks by  the  district  attorney.  In  the  presence  of  the  jury.  In  reference 
to  Incompetent  proposed  evidence  of  preTlons  similar  offenses  of  the  de- 
fendant, not  In  Issue,  for  the  purpose  of  leading  the  Jury  to  beliere  that 
the  oflTense  charged  wss  committed  with  felonious  Intent,  the  contrary 
being  claimed  and  testified  to  on  behalf  of  the  defendant  are  calculated 
to  prejudice  the  substantial  rights  of  the  defendant.  —  Id. 

17.  RoBBEBT  —  Infobmation  —  PoBSBSSiON  BT  PiBSON  RoBBBD.  —  An  in- 
formation charging  a  defendant  with  the  taking  of  property  by  fbrce  from 
the  person  of  the  prosecutor,  and  against  his  will,  and  that  the  property 
was  his  personal  property,  sufficiently  shows  the  possession  of  the  prop- 
erty by  him,  and  states  facts  sufficient  to  constitute  the  crime  of  robbery. 
—  People  V.  Ah  Sina,  654. 

18.  Pabticxtlabitt  of  Aybbmbnt  —  Dbtbct  or  Fobk.  —  Under  the  pro- 
Tlsions  of  the  Penal  Code,  the  particularity  of  aTerment  in  an  Informa- 
tion necessary  at  common  law  Is  not  required.  It  is  only  necessary  that 
the  substantial  facts  constituting  the  crime  shall  be  alleged  with  suffi- 
cient certainty  to  enable  the  court  to  pronounce  a  proper  judgment  and 
the  party  to  defend  against  the  charge.  Any  defect  of  form  not  tending 
to  the  prejudice  of  a  substantial  right  of  the  defendant  must  be  dlsr»> 
garded.  —  Id. 

19.  iNBTBUcrxoN  —  Falsb  Tbbtiicont  —  Right  or  Jubt  to  Disbwiabd 
Witness.  —  An  Instruction  In  a  criminal  prosecution,  to  the  effect  that 
if  the  jury  should  belleye  that  any  witness  had  sworn  falsely  as  to  any 
fact  in  the  case  they  were  at  liberty  to  entirely  disregard  the  testimony 
of  such  witness.  Is  not  erroneoua  —  Id. 

20.  Thbbatbning  Lbttbb  —  Intbnt  to  Bztobt  Monbt  —  Intobvation  — - 
CoNTBNTfl  or  Lbtteb  —  ADAPTATION  TO  IKFLT  Thbbat.  —  An  Informa- 
tion charging  the  defendant  with  sending  a  threatening  letter  with  In- 
tent to  extort  money,  which  sets  forth  the  letter,  wherein  defendsnt 
asked  the  person  addressed  to  take  some  matter  off  from  his  hands  which 
he  had  written  for  and  In  his  behalf  as  the  editor  of  a  newspaper,  and 
relleye  him  from  further  responsibility,  and  stating  that  he  would  go  te 
press  the  next  day,  and  which  charges  that  the  writing  was  adapted  to 
Imply  threats.  Is  sufficient  to  charge  the  offense.  It  Is  not  necessary 
that  a  threat  should  be  apparent  from  the  face  of  the  letter,  nor  that  it 
should  be  Implied  therefrom ;  but  It  is  sufficient  that  the  language  used 
la  adapted  to  imply  a  threat — People  t.  CkoyneH,  tiO. 
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SI. Ixnsucnoii— What  Thbbat  Lbttib  must  vm  Adaftid  to   Imply. 

—  An  Inttinctlon  to  the  jury,  to  th«  effect  that  It  la  not  neceesary  to  epe- 
df^  the  offenae  tmpated  to  the  peraon  to  whom  the  letter  te  sent,  but 
that  If  it  doea  ezpreaa  or  Imply,  or  la  adapted  to  Imply.  **any  threat,** 
the  offenae  la  committed,  ia  too  broad.  The  letter  must  be  adapted  to 
Imply  one  or  more  of  the  threata  mentioned  In  section  619  of  the  Penal 
Code,  or  the  offenae  ia  not  committed.  —  Id. 

S2.TBUTH  OB  Falsitt  or  Chabob  Immatbbial.  —  In  a  criminal  prose- 
cution for  the  sending  of  a  threatening  letter  with  Intent  to  extort 
money,  the  truth  or  falsity  of  the  charge  la  immaterial,  and  It  is  not 
necessary  to  Instruct  the  Jury  upon  such  mattera — Id, 

28.  BLBMiNTfl  or  OmNSB.  —  An  instruction  to  the  jury,  to  the  effect  that 
If  the  defendant  la  shown  to  be  guilty  of  sending  the  letter.  **wlth  the 
motlye  imputed,  he  is  guilty  of  this  offense,  and  should  be  found  guilty. 
BO  matter  aa  to  the  consequences,  ^hateyer  they  may  be,"  is  erroneous. 
The  court  should  haye  added  that  It  was  not  only  necessary  for  the 
accused  to  haye  aent  the  letter,  and  haye  had  the  Intent  to  extort,  but 
that  the  letter  must  haye  been  such  a  writing  as  waa  adapted  to  Imply  a 
threat,  in  order  to  justify  a  conyiction.  —  Id. 

14.  ABOUMBNTATiya  Chabob  —  Rbsumb  of  EyiDBNca  —  ICattbbs  of  Fact. 

—  A  charge  to  the  jury  should  not  be  argumentatiye,  or  giye  a  reaume 
of  the  eyidence,  or  encroach  upon  the  right  of  the  jury  by  passing  upon 
mattera  of  fact.  The  judge  cannot  be  too  cautioua  In  a  criminal  trial  in 
ayoidlng  all  Interference  with  the  oonclualona  of  the  jury  upon  the  facta. 

See  ApFBAih  IS-SO;  Jubt  ahd  Jubobs. 

CBOPPINQ  CONTBACT.     Bee  GBOWlva  Cwva. 

DAMAQBa 
Ybbdzct  —  Damaobs  bot  Bxcbbsitb.  —  A  yardlct  for  thirty  thonaand  dot- 
lara  damagea  held  not  ezceaalye  oader  the  facta  of  thla  caaa.  —  Bmiih  y. 
Whittier^  270. 
Bee  CONTBACT^  IS,  16;  Nbouobhcb.  6^  U-14;  Btatdtb  of  Limi- 
taszomb,  8,  9. 

DEDICATION. 

1.  Dedication  of  Hiohwat  —  ICAKiFsSTATZOif  of  Intbiit.  —  To  constitute 
a  dedication  of  land  to  public  uae  aa  a  highway,  no  particular  formality  of 
either  word  or  act  la  required.  It  may  be  made  either  with  or  with- 
out writing,  by  any  act  of  the  owner,  such  aa  throwing  open  his  land  to 
public  trayel,  or  platting  It  and  aelllng  lots  bounded  by  streets  desig- 
nated in  the  plat,  thereby  Indicating  a  dear  Intention  to  dedicate,  or 
an  acquiescence  In  the  use  of  his  land  for  a  highway,  or  his  declared 
aasent  to  such  uae.  The  yltal  principle  of  the  dedication  Is  the  Intention 
to  dedicate,  and  wheneyer  this  Is  unequlyocally  manifested,  the  dedica- 
tion, so  far  aa  the  owner  of  the  soil  is  concerned,  haa  been  made. — Smith 
y.  City  of  Ban  Lui$  Obiapo,  468. 

8.  BUXLDIMG     FBNCB8  PUBUC     USB  —  DbCLABATIONB     OF     INTBNTIOK. 

'Hm  act  of  a  land-owner  in  building  a  fence  on  each  side  of  a  strip  of 
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Imnd,  iMTlnf  it  op«n  at  Mcfa  end  to  Hie  aeeeM  of  tlM  public,  tlM  strip 
having  beoi  ued  for  fifteen  jean  prior  thereto  without  objectloB,  and 
tniTeled  over  by  a  large  number  of  perwma,  the  act  of  building  audi 
fence  being  both  preceded  and  followed  bj  expreesed  atatemeota  of  the 
land-owner  ehowing  hla  Intention  to  dedicate  the  land  aa  a  public  street, 
ahowa  aach  a  dedication. — lA, 

8.  PATicaHT  ov  Taxbs  —  Rmbxtital  ov  iMTaMTioN.  —  Wheffo  the  Intention 
*of  a  land-owner  to  dedicate  part  of  the  land  for  atreet  pnrposea  haa  been 
ahown  by  apedflc  acta*  and  It  doea  not  appear  bat  that  the  entire  tract. 
Including  the  street,  haa  been  aiaoaaed  as  a  whole,  the  payment  of  the 
tax  thereon  by  the  owner  cannot  be  held  to  robot  hla  Intention  of  dedica- 
tion so  shown  by  his  specific  acta.  —  /d. 

4.As8ns8K»rT  ov  Taxss  —  Bstoppbl  or  Public  — The  general  public 
are  not  eatopped  from  claiming  that  land  has  been  dedicated  as  a  pablic 
street  by  the  act  or  emission  of  the  dty  assessor  In  sssesslng  the  land  to 
the  dedicator  and  his  successors  In  Interest.  —  Id. 

5.  Public  Usb  without  Actiom  ov  Municipal  Authobixibs.  —  The  oae 
of  land  as  a  street  by  the  public,  for  a  reasonable  length  of  time,  where 
the  Intention  of  the  owner  to  dedicate  Is  clearly  ahown,  la  sofllclent  to 
perfect  the  dedication,  without  any  specific  action  by  the  municipal  au- 
thorities either  by  resolution  or  by  repairs  or  Improyements. — Id, 

6.  Common-law  Dedication  —  Bstoppbl  of  Dbdicator  —  Biobts  ov  Pub- 
lic. —  A  common-law  dedication  operatea  against  the  dedicator  by  eatop- 
pel,  and  this  estoppel  may  be  Inyoked  by  or  on  behalf  of  the  public  at 
large  as  well  as  by  the  municipal  authorltlea  of  a  dty.  —  Id, 

7.  Byidbncb  ov  Dbdication, —  The  OTidenoe  In  thia  case  reriewed  and 
held  to  show  an  act  of  dedication  of  land  to  public  nae  for  street  pur- 
poses.—  Id. 

See  Stbbbts,  Boadb,  and  Hiohwazb,  t,  7,  IS. 

DBEDS. 

1.  Dbscbiption  ov  Town  Lots  —  CBBTAimr  —  RBvaBBNCi  io  1*lat  — 
Pabol  Bdidbncb  —  iDBNTiTT  OV  PLAT. —  A  deed  of  town  lots  which 
giyes  the  dimensions  of  the  boundarlea  thereof,  and  deacrlbea  them  by 
the  numbers  of  the  lots  and  block,  referring  to  a  plat  thereof.  Is  rot  upon 
Its  face  void  for  uncertainty,  though  the  deacriptlon  Is  not  suflldently  cer- 
tain wltbout  production,  by  one  dalmlng  under  it,  of  the  plat  therein 
referred  to,  or  of  Its  contents ;  and  parol  STldenee  la  admissible  for  the 
purpose  of  Identifying  a  plat  ofTered  In  erldence  as  the  one  referred  to 
In  the  deed.  —  Redd  ▼.  Murry,  48. 

2.  QUIBTINO  TiTLB  —  ByIDBNCB BXISTBNCB  OV  BCaP  —  PbOOV  OV  IDBN- 
TITT  RErBBBNCXS   IN    CHAIN    OV   TiTLB CONTBTANCBB   VBOM    DBVWID- 

ANT  —  Admission.  —  In  an  action  to  quiet  title  to  land  wher«  the 
deed  under  which  the  plaintiff  daims  title  waa  made  by  one  of  the  de- 
fendants, and  refers  to  a  map  for  a  description  of  the  property,  soch 
deed  is,  as  against  that  defendant  and  hla  co-defendant  <»i«iini«>y  onder 
him  by  a  subsequent  conveyance,  sufficient  proof  of  the  fact  f'^t  theis 
was  such  a  plat  in  existence  at  the  date  of  the  deed  to  the  plaintiff ;  and 
further  evidence,  tending  to  show  that  the  property  waa  In  fact  sureyed 
prior  to  the  execution  of  any  of  such  deeds,  and  tliat  the  defendant  who 
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was  tlie  grantor  of  the  plaintiff  bad  hlmaelf,  some  ten  years  thereafter, 
prodneed  the  map  offered  In  evidence  as  the  plat  of  the  tract,  soffl- 
elentlj  Identifies  the  map  as  the  one  mentioned  in  the  deed,  and  en- 
tltlea  It  to  be  admitted  In  erldenee  on  behalf  of  the  plaintiff.  —  Id. 

t.MAF  OF  ADDiriox  TO  Towif  —  Cbbtaiiitt  —  Absbncs  of  PIBU>-N0TB8 
OB  DnazGiiAfioN  —  BaFBKBNcn  to  Natural  Monuvbnts  —  Locatiom 
or  Laud.  — Where  a  map  of  an  addition  to  a  town,  though  nnaccom- 
panled  by  fleld-notea,  and  haying  no  signs  or  letters  to  Indicate  the 
different  points  of  the  compass,  or  any  express  designation  of  It  as 
the  map  of  any  particular  place,  yet  shows  upon  Its  face  streets  and 
aUeya,  and  blocks  snbdlTlded  Into  lots,  and  the  relative  location  of  a 
eonntry  road  and  a  rlyer,  naming  many  of  the  streets  and  numbering 
the  blocks.  It  cannot  be  said,  as  a  matter  of  law,  that  the  map  is  upon 
Its  face  Fold  for  nnoertalnty,  or  that  it  would  be  impossible  to  locate 
upon  the  gronnd  a  block  of  land,  described  In  a  deed  by  number,  and 
as  bounded  on.  one  side  by  one  of  the  streets  named  in  the  map.  —  Id. 

4.lDB]fTm  or  Block  —  BnnBircn.  —  Whether  a  block  of  land  referred 
to  la  a  deed  Is  capable  of  being  Identified  by  reference  to  a  map  of  an 
addition  to  the  town  Is  a  question  of  fact,  upon  which  the  evidence  of 
parsons  acquainted  with  the  town,  and  what  Is  known  as  such  addition 
thareto,  and  the  different  streets  or  other  objects  shown  on  the  map,  Is 
admlsalbla.— /d. 

BwUvna  Aim  Bounds  of  Block  —  Fuxdhxq  against  Byidbncb.  —  Where 
the  plaintiff  elalms  under  a  deed  of  town  lots,  which  does  not  describe 
the  lots  by  metes  and  bounds,  but  refers  to  them  only  as  constituting  a 
block  designated  cm  the  map  of  an  addition  to  the  town,  and  though 
Introducing  and  Identifying  the  map,  introduces  no  evidence  showing 
that  the  land  could  be  properly  located  and  described  by  si>eciflc  metes 
and  bounds  with  the  aid  of  the  map,  a  finding  and  Judgment  that  the 
plaintiff  Is  the  owner  of  land  described  by  specific  metes  and  bounds 
Is  against  the  evidence.  —  Id. 

CSmcT  or  OraBBULno  Dbciszons  —  Deed  Passing  Title.  —  The  de- 
cisions of  the  supreme  court  of  this  state  do  not  make  or  change  the 
law,  but  simply  declare  what  the  law  is,  and  overruled  decisions  de- 
claring that  a  conveyance  absolute  In  form  but  Intended  merely  as  seen* 
rlty  did  not  pass  the  legal  title  to  the  grantee,  not  having  stated  the 
law  correctly  as  declared  In  later  cases,  cannot  be  considered  as  forming 
part  of  a  conveyance  executed  after  the  making  of  the  earlier  decisions, 
and  before  they  were  overruled,  and  do  not  furnish  the  true  rule  of  In- 
terpretation thereol — AUen  v.  Alien,  184. 

T.  DBLmnT  of  Deed  —  Intent  —  Eecobdino  —  Death  or  Grantee  — 
BurncamcT  or  Deuveet.  —  Where  a  deed  of  realty  was  delivered  to 
the  grantee,  with  the  Intention  of  vesting  the  title  thereto  In  the  gran- 
tee, the  fact  that  the  grantor  requested  the  grantee  to  refrain  from 
recording  the  Instrument  until  after  the  grantor's  death  is  entirely  Im- 
material; and  the  grantor's  belief,  that  if  the  grantee  died  before  the 
grantor  that  be  could  conceal  or  destroy  the  deed  and  thereby  reinvest 
tha  title  In  himself,  does  not  militate  against  the  suflldency  of  the  dellv- 
«j  at  tlie  data  of  the  conveyance,  or  destroy  his  clear  Intention  to  part 
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with  the  title  and  T«0t  the  same  In  the  gnntm.  —  DkmmUk  T.  DimmitK 
823. 

8.  BOUNDABI — CBMTIB    OV    HIGHWAY PBBBUICPTIOH BmCT    09    DKMDk 

—  An  owner  of  land  bounded  by  a  road  or  street  la  presumed  to  own  t» 
the  center  of  the  way,  and  when  one  conTeys  land  bounded  by  a  hlsh- 
way»  he  passes  his  titie  to  the  center  of  the  highway,  subject  to  the 
public  easement,  unless  a  different  Intent  appears  from  the  grant. — 
Frwer  ▼.  Oti,  661. 

9.  Obant  or  Two  Acus  of  Block  AnjonmiQ  8nm  —  Dbscsiptioh  — 
Hbasttsbicbnt  ov  Quamtitt.  —  A  oouTeyance  ci  two  acres  of  a  block 
adjoining  a  street  passes  titie  to  half  of  the  adjoining  street,  subject  to  the 
public  easement;  but  It  does  not  necessarily  follow  that  the  two  acrei 
must  be  measured  by  going  to  the  center  of  the  street ;  and  If  the  deed 
describes  the  blocks  as  four-acre  blocks,  which  appears  to  be  the  else  of 
the  blocks,  excluslye  of  the  adjoining  streets,  the  description  of  the  north 
two  acres  of  a  specified  block  In  effect  describes  the  north  half  thereof, 
excluslye  of  the  street,  especially  where  the  deed  describes  a  right  of 
way  as  conyeyed  oyer  the  east  end  of  the  south  half  ci  the  same  block. 
— /d. 

10.  DmnNinoir  of  "Blooc" — ^A  'i)lock"  Is  a  sguare  or  portion  of  a 
dty  Inclosed  by  streets,  whether  occupied  by  buildings  or  eomposed  of 
yacant  lots,  and  this  Is  the  meaning  of  the  word  ss  used  In  a  eonyeyanoe 
of  the  nortti  two  acres  of  a  four-acre  block.  —Id. 

ll.Dran>  IN  CoNsiDsaATiON  of  Lbgal  BaByicMB  — -  Trvwi  —  Btudiatioh 
OF  Contract — Failubb  of  CoNsmmuTioN  — rTRDUi  lNFi«unrcB-^B>- 

8CIS8ION  —  PLBADING — SUFVZCISNCT    OF    CAUn    OF    ACTIOa BFnClAL 

DncuBBSB.  —  A  complaint  which  alleges  that  the  plaintiff's  ancestor 
eonyeyed  to  the  defendant's  wife  certain  real  estate  for  the  expressed 
consideration  of  legal  seryice  to  be  rendered  by  the  defendant,  and  that 
the  defendant  agreed  to  examine  and  quiet  the  titie  to  tiio  property  at 
his  own  cost  and  expense,  and  tlicn  to  reeonyey  one-half  thereof  to  tiie 
grantor,  but  that  although  eight  years  had  elapsed  since  the  oonyeyanee 
of  the  property  to  the  defendant's  wife,  the  appelant  had  not  performed 
or  attempted  to  perform  his  agreement ;  that  the  titie  to  the  property  la 
still  clouded,  and  that  the  eonyeyance  and  agreement  were  without  con- 
sideration, and  were  procured  solely  by  the  undue  influence  of  the  de- 
fendant; that  the  defendant  not  only  made  no  attempt  to  perform  the 
agreement  which  constituted  the  whole  consideration  for  the  eonyey- 
ance, but  In  ylolatlon  of  the  trust  so  created,  had  sold  a  portion  of  the 
property,  appropriating  the  proceeds  to  himself,  and  repudiating  the 
obligations  of  the  agreement  and  trust,  and  claiming  to  be  tke  absolute 
owner  of  the  property,  —  although  Inconsistent,  Illogical,  and  Insnffldeat 
as  against  a  special  demurrer,  Is  suflldent.  In  the  absence  thereof,  to  sup- 
port a  decree  that  the  deed  to  the  defendant's  wife  was  yold  against  the 
plalntlif,  except  as  to  the  portion  eonyeyed  to  a  bona  fide  purchaser  with- 
out  notice.  —  De  Pedrorena  y.  BoteMUst,  686. 
IS.  DniD  BT  Agbd  Woman  to  Nbphbw  —  Con8Ii»batioh  —  PanyBMnoN 
OF  BuFPOBT  —  Cancbixation.  —  Where  a  woman  nearly  seyenty  yean 
of  age,  with  no  children  or  relatlyes  In  this  state,  made  a  deed  reeerring 
a  life  estate  in  herself,  and  granting  a  remainder  in  fee  of  her  real  estate 
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to  h«r  nephew,  who,  at  her  reqaeet,  came  to  fhli  atato  Cram  New  JenMSf, 
at  hla  own  expense,  to  live  with  her,  take  care  of  her,  attend  to  her 
hnalneaa.  and  improTe  her  home,  and  make  it  more  comfortable,  in 
consideration  of  the  deed,  and  it  appears  that  ahe  was.  at  the  time  of 
the  making  of  the  deed,  of  sound  mind,  and  ezecated  and  delivered  it 
voluntarily,  in  the  absence  of  fraud  or  undue  influence,  and  that  the 
nephew  and  his  wife  in  good  faith  came  to  this  state  to  make  their  home 
with  her,  and  cared  for  her,  and  spent  four  hundred  dollars  in  repairing 
and  enlarging  the  house,  when  she  changed  her  mind,  and  would  not 
permit  them  to  remain,  through  no  fault  of  theirs,  and  that  aftor  they 
left  they  offered  to  send  her  money  if  she  needed  it,  or  to  return  and 
rent  the  property,  which  offer  ahe  refused  bcause  she  had  remarried, 
the  deed  will  not  be  set  aside  at  suit  of  herself  and  husband. — Oretwell 
T.  WelehmoH,  859. 

18.  Qnr  or  Comicunitt  Propbbtx  —  Fiucd  upon  Wifb.  —  A  deed  of  gift 
by  the  husband  of  a  portion  of  the  community  property,  in  order  to  be  a 
fraud  upon  the  wife,  must  be  made  with  a  fraudulent  Intent,  and  Is  not 
▼old  per  se.  —  Corker  ▼.  Corker,  808. 

ICDiUTuix  OF  Dkbd  —  ByiDBMcs  —  INCTNTZON  OF  GaAMTOB.  —  Where 
the  grantor  delivered  the  deed  to  a  third  person,  and  the  latter  carried 
It  to  another,  stating  that  the  grantor  wiahed  him  to  record  it  and  then 
dellTer  It  to  the  grantee,  testimony  of  the  person  to  whom  it  was  last 
glTen,  as  to  whether  or  not  he  would  have  delivered  It  back  to  the  gran- 
tor If  he  had  called  for  It  or  sent  for  it.  Is  irrelevant  and  inadmissible 
upon  the  question  of  the  intention  of  the  grantor  as  to  the  delivery  of 
the  deed.— id. 

10.  LiAsa  —  Optiom  to  PnacHAsa  —  PuscHAas  of  Past  bt  LBSssa  — 
BiOHTS  OF  Othbb  Pubchasbbs  fbom  LiBssob. — ^Where,  by  the  terms  of 
a  lease,  the  lessee  had  the  option  to  purchase  the  land  within  thirty  daya 
after  notice  by  the  owners  of  the  land,  and  while  he  was  in  possession  of 
the  land  under  the  lease,  and  entitled  to  purchaae,  the  owners  of  the 
land,  by  a  deed  of  grant,  bargain,  and  aale,  conveyed  a  part  of  the  land 
to  him,  the  fact  that  the  grantors  had,  prior  to  the  deed  but  subsequent 
to  the  lease,  entered  into  an  agreement  for  the  sale  of  the  property  to 
other  parties,  could  not  deprive  him  of  the  benefit  of  his  agreement  and 
conveyance,  or  entitle  them  to  any  greater  rights  in  the  portion  of  the 
tract  sold  to  him  than  those  named  in  the  exceptions  and  reservations 
contained  therein.  —  Diets  v.  Mi9$i(m  Tnmifer  Co.,  02. 

16.  BzcBPTiON a  IK  Dbbd  —  Right  to  Bobb  fob  Oil.  —  Where  the  deed 
to  the  leasee  of  part  of  the  tract  ezpreasly  excepted  from  its  operation 
"all  olla,  petroleum,  asphaltum,  and  other  kindred  mineral  substances," 
and  contained  a  reservation  of  "the  right  to  erect  machinery,  aink 
wella,  bore,  tunnel,  dig  for,  work  on,  and  remove  the  same  from  the  prem- 
iaea,"  etc,  a  purchaser  of  the  righto  of  the  grantor,  although  not  hav- 
ing the  right  to  use  the  land  conveyed  to  the  lessee  for  the  purpose 
of  pumping  or  storing  oil  found  in  other  portions  of  the  tract,  haa  the 
right  to  go  upon  such  port  of  the  tract  to  develop  It,  and  to  tunnel  and 
dig  to  ascertain  whether  any  oil  cropplngs  exist,  although  there  an 
none  on  the  aurface,  being  held  to  a  reasonable  exerdae  of  the  tigkt  to 
develop  the  oil.— /«. 
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17.  BjBGTlCaNT  — JUDOHIMT   IH   PUOB   AcnOM   AflAXHST   LlHBI^BBa   A»> 

JUDICATA  —  DinrBBBMT  SuBJscisKATTiB.  —  A  jodsmeot  for  the  plalB- 
tlflCa  In  an  action  between  the  grantors  of  the  leasee  and  their  other 
grantee  on  the  one  part,  and  the  lessee  and  others  on  the  other  part, 
wherein  the  plaintiffs  alleged  that  the  lessee's  rights  under  his  lease 
had  ceased  by  failure  to  purchase  within  the  time  proylded  for,  and 
sought  to  restrain  him  from  hindering  the  grantee  plaintiff  from  entei^ 
ing  upon  the  land  to  explore,  develop,  and  extract  oil  therefrom,  and 
in  which  the  onlj  thing  considered  and  determined  was  the  right  of  the 
lessee  to  retain  possession  of  the  land  under  his  lease  for  the  purposes 
therein  specified,  Ib  not  a  bar  to  an  action  of  ejectment  by  such  lessee 
against  the  grantee  plaintiff.  In  which  the  question  as  to  the  lessee's 
right  to  the  possession  as  owner  in  fee  of  a  part  of  the  tract  Is  Involved, 
and  in  which  he  makes  no  claim  of  right  to  extract  oil  fiom  the  land, 
and  does  not  dispute  the  right  of  the  defendant  to  occupy  the  land  for 
the  purpose  of  taking  oil.  If  oil  exists.  —  Id. 

1&  DXSD    OF    PIXTT7BB8  —  ImPLIBD    RIQHT    TO    OPUtATB    FZXTUBBS    AMD    OO- 

CUFT  Land. —  A  deed  from  the  lessee  and  another  person,  of  grant,  bta* 
gain,  and  sale,  conveying  to  the  other  grantee  of  the  lessor  all  their 
right,  title,  and  interest  in  and  to  "all  the  buildings,  tanks,  derricks, 
pipes,  pipe  lines,  fixtures,  and  all  other  personal  property  whatsoever," 
situated  upon  any  portion  of  the  tract  conveyed  to  the  grantee  not 
merely  the  pipes,  tanks,  derricks,  etc,  as  personal  property,  but  carried 
with  it  the  right  to  operate  the  same  In  the  manner  they  thez«tofore 
had  been  operated  by  the  grantee,  and  also  the  right  to  occupy  suffldent 
land  for  the  purpose  of  such  use  and  operation.  —  Id, 

See  Statuts  of  Limitations,  1-G  ;  TausT ;  YBNPom  and  ymamm, 

DESCRIPTION.     Bee  Dnns^  1-ft. 

DIVORCa 

1.  Adultiibt  —  Plka  of  Condonation  —  QussnoN  op  Fact  —  Ooncuv- 
srvNNNSS  OF  Finding.  —  In  an  action  for  divorce  upon  the  ground  of 
adultery,  where  the  defendant,  after  denying  the  charge  of  adultery, 
alleged  a  condonation  by  the  plaintiff,  and  his  cohabitation  with  her  after 
the  bringing  of  the  action ;  and  tlie  defendant  testified  that  after  the  cob- 
mencement  of  the  action  she  went  to  a  cottage  with  him  at  his  request, 
where  they  undressed  and  went  to  bed  together,  and  that  they  staid 
there  most  of  the  afternoon  and  had  sexual  intercourse :  and  the  plaintiff 
testified  that  he  did  not  have  sexual  Intercourse  with  her,  as  stated  by 
her,  nor  at  any  time  after  the  commencement  of  the  action,  but  did  not 
say  whether  he  had  undressed  and  occupied  the  bed  with  her  in  the  cot- 
tage, —  a  finding  by  the  court  against  the  plea  of  condonation  is  ooncto- 
sive.  Hie  question  of  the  plalntilTs  credibility,  and  the  probability  sf 
his  statement  in  view  of  his  failure  to  deny  that  he  undressed  and  west 
to  bed  with  the  defendant,  as  stated  by  her,  are  matters  for  the  detwal- 
nation  of  the  trial  court.  —  Bohnert  v.  Bohntrt,  444. 

S.  RaSTOBATION    TO    BiABITAL    RlQHTS  —  ACT    OF    SBZUAL    INTIBCOUBIB. — 

The  requirement  of  a  "restoration  of  the  offending  party  to  all  aiarltal 
rights,"  under  section  116  nt  the  Civil  Cods,  In  otdsr  to  eonstltiitB  e8»> 


Digitized  by 


Google 


DivoBcnk  701 

DITDBCB  (OmitlBiied). 

donation,  la  not  proyed  bj  erldenee  of  Mzual  Intereoane  alona;  and  th* 
fict  that  a  wife  charged  with  adultery  went  to  a  cottage  with  her  hue- 
hand  at  hla  request,  and  that  they  went  to  bed  and  had  aezual  inter* 
eonrae,  dow  not  neeessarlly  show  forgiveness  or  intention  on  his  part  to 
tako  her  batik  to  his  home  and  restore  her  to  marital  rights.  —  Id. 

^BzxBuca  GBunuTT  —  Conswbration  or  Cibcumstancxs.  —  What  acts 
•f  a  spouse  will  constitute  extreme  cruelty,  within  the  meaning  of  the 
■tatnta  providing  for  a  divorce  upon  that  ground,  cannot  be  defined 
with  precision;  but  each  case  is  to  be  determined,  according  to  its  own 
pacullar  circumstances,  by  the  good  sense  and  Judgment  of  the  court  or 
Jury,  keeping  always  in  view  the  intelligence,  apparent  refinement,  and 
delicacy  of  sentiment  of  the  complaining  party.  —  Fleming  v.  Fleming, 
480. 

4.0BiaYoua  Msntal  SmraBiNo  —  Qdbstion  of  Pact.  —  Whether  in  any 
given  case  there  has  been  inflicted  grievons  mental  suffering  upon  one 
of  the  spouses  is  a  pure  question  of  fact  to  be  deduced  from  all  the  cir- 
enmstancea  of  each  particular  case.  —  Id, 

S.  PIA4DIM0 AtTBMFT  AT   iNTBBCOUBSa   WITH    DOMESTIC PUBLICITY  OF 

CHABOa INJUBT    TO    WIFE'S    HEALTH CONCLUSIVENESS    OF    FINDING. 

—  Where  a  complaint,  in  an  action  for  a  divorce  by  a  wife  on  the  ground 
of  extreme  cruelty,  alleged  that  the  defendant  attempted  to  have  sexual 
Intercourse  with  their  domestic,  and  that  such  conduct  on  the  part  of 
the  defendant  received  great  publicity  by  reason  of  a  complaint  having 
been  made  by  the  domestic  before  a  magistrate,  charging  the  defendant 
with  assault  with  intent  to  commit  a  rape  upon  her.  and  that  afterwards 
he  threatened  to  turn  the  plaintiff  out  upon  the  world  penniless  unless 
aha  wonld  help  him  to  keep  the  domestic  from  prosecuting  him  on  the 
complaint,  and  that  such  conduct  on  the  part  of  the  defendant,  and  the 
pablielty  given  to  it,  caused  the  plaintiff  grievous  mental  suffering, 
thereby  greatly  Impairing  her  health,  it  cannot  be  said,  as  a  matter  of 
law,  that  such  conduct  did  not  inflict  grievous  mental  suffering  upon 
har,  and  a  flndlng  by  the  court  that  it  did  is  conclusive  upon  appeal,  in 
the  absence  of  evidence  in  the  record.  —  Id. 

d.  PBB8UMPTI0N INTENTION      TO      ANNOT     WIFE.   Such   COUdUCt   Of  the 

defendant  being  voluntary  and  inconsistent  with  marital  Integrity,  It 
will  be  conclusively  presumed  that  he  Intended  the  natural  and  ordinary 
effect  thereof  upon  his  wife;  and  the  law  will  not  condone  the  offense, 
upon  the  ground  that  the  acts  Imputed  to  him  were  not  willfully  done  to 
annoy  or  vex  the  plaintiff,  and  that  he  did  not  suppose  any  publicity 
would  be  given  to  them,  or  that  his  wife  would  be  told  about  them.  — 
id. 

T.  BZTBEMB     CBUELTT MENTAL     SUFFEBINO   CHABOEB      OF      PEBSONAL 

IKFUBITT  —  Effect  upon  Hbai/th. —  A  finding  that  the  defendant,  in 
an  action  for  divorce  upon  the  ground  of  extreme  cruelty,  inflicted 
grievoua  mental  suffering  upon  the  plaintiff,  by  imputing  to  him,  in  the 
pxeaence  of  others,  the  grossest  immorality  and  personal  impurity,  Is  a 
anffldent  flndlng  of  extreme  cruelty  to  sustain  a  Judgment  for  the  plain- 
tiff. It  is  not  necessary  to  allege  or  flnd  that  the  charges  complained  of 
had  an  Injurlona  effect  apon  the  health  of  the  plaintiff.  —  Bomat  v 
Betmee,  171. 
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8.  DirxNiTXONS  or  BxTBim  CxtiaLTT.  ^  Any  nUiwtlilable  eoBdnct 
the  part  of  either  of  the  spoiuee,  which  to  grleroutly  woundt  the  f  eeUnge 
of  the  other,  or  to  utterly  destroys  th^  peace  of  Jitad  of  the  other»  as  to 
seriously  impair  the  health,  or  snch  as  utterly  destroys  the  legltiinate 
ends  and  objects  of  matrimony,  coostltates  extreme  cruelty.  — IdL 

9.  Gaugb  op  Mshtal  Buvnuxa  —  It  is  not  necessary  that  there  sbooM 
be  any  exact  measare  or  scale  by  which  to  gauge  purely  mental  sosoep- 
tibilitles  and  sufferings.  —  Id. 

ICQunsnoN  of  Fact— DiucAcr  or  lP^nBiEMO«-*Wliether  in  any  esse 
there  has  been  inflicted  such  gricTous  mental  suffering  as  will  warrant  the 
granting  of  a  dlToroe  upon  the  ground  of  extreme  cruelty,  is  a  pure  questioB 
of  fact,  to  be  deduced  from  all  the  circumstances  of  each  particular  esse, 
keeping  in  Tlew  the  Intelligence,  apparent  refinement,  and  delicacy  of 
sentiment  of  the  complaining  party ;  and  no  arbitrary  rule  of  law  as  to 
what  particular  probatiye  facts  shall  exist  in  order  to  Justify  a  finding  of 
the  ultimate  facts  of  its  existence  can  be  given.  —  Id, 

11.  Annulmsiit  of  Mabbiaoi  —  Alivoitt  Pshdbntb  Lm  —  DmrmMuntA- 
noN  OF  IssuM  —  Bayxaw  upoh  Appbax.. —  Upon  the  hearing  of  a  moUon 
for  alimony  pendente  lUe  and  counsel  fees,  in  an  action  for  the  annulment 
of  a  marriage,  the  trial  court  cannot  determine  the  issues  raised  by  the 
pleadings,  and  the  supreme  court  has  no  jurisdiction  to  determine  them 
upon  appeal  from  an  order  granting  such  motion,  nor  to  determine  the 
correctness  of  an  order  oyerruUng  a  demurrer  to  the  complaint.  —  Pooie 
T.  Wilber,  889. 

12.  Issun  AS  TO  BuBsaQumrr  BiABBiAon  —  AUjOwahoi  of  Aumoitt.  — 
Where  the  marriage  Is  claimed  to  be  a  nullity,  and  is  sought  to  be  sn- 
nulled  on  the  ground  of  a  previous  marriage  of  the  defendant  with 
another  person,  but  the  defendant  avers  a  subsequent  marriage  with  the 
plaintiff  after  the  disability  was  removed,  and  prays  for  alimony,  upon 
appeal  from  an  order  allowing  alimony  to  the  def^dant.  It  need  not  be 
considered  whether  the  Issue  as  to  the  subsequent  marriage  is  sustained 
upon  the  hearing  of  the  motion.  —  Id, 

18.  AjLIXONT    without    CLAIK    fox    DiVOBCn -*  CBOSS-COMPIiAXlIT   ov    Wtm 

— Under  section  187  of  the  Civil  Code,  which  provides  that  the  wifle  tai 
case  of  desertion  may  maintain  an  action  for  permanent  support  without 
applying  for  a  divorce,  and  that  the  court  may,  in  its  discretkNi,  require 
the  husband  to  pay  alimony  during  the  pendency  of  the  suit,  and  SMiiey 
necessary  for  the  prosecution  of  the  action,  a  wife  who  is  sued  for  the 
annulment  rt  a  marriage  may  file  a  cross-complaint  for  relief  under  that 
provision.  —  ld» 
14.  Amount  of  Auucmt  —  DiscsaTioir  as  to  Allowahgi.  —  Upon  a  ms- 
tion  for  an  order  granting  alimony  pendente  Ute  and  counsel  ftas  to  the 
dftfc'ndant,  where  the  affidavits  used  upon  the  hearing  Miow  that  the 
only  property  belonging  to  the  parties  or  to  either  of  them  is  a  honas  and 
lot,  to  the  procurement  of  which  both  parties  contributed,  the  titia  to 
which  Is  in  the  defendant,  and  which  is  occupied  by  her,  but  that  It  pro- 
duces no  income ;  that  the  defendsnt  has  no  means  of  support,  and  that 
the  plalntllTs  income  Is  about  |14S  per  month, «— an  order  lij  the  eonrt 
that  the  plaintiff  pay  to  the  defendant  $45  psr  i 
|MB»  Is  not  sn  abuss  of  discretion. — 14. 
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—  SOBOTXTUTIOX      OF     ATTOBran  —  COMDONATIOV.  —  It  8661111  that  tll« 

«tloni«yB  for  tlM  plataitur  Id  a  dlTora  rait  arc  oat  entitled  to  inelst 
tlMt  the  eaiiM  bo  retained  until  tbelr  feee  are  paid,  against  tbe  ez- 
prened  wlah  of  tbolr  cUent  to  dtoraln  the  action ;  but  mtmdamut  to  the 
oonrt  to  not  the  proper  remedj  to  compel  raeh  dismissal,  the  plaintiff 
harlnc  an  adequate  remedy  to  secore  the  dismissal.  If  desired,  by  a  snb- 
•tttntloB  of  attorneys;  and  ss  the  affldaylt  and  prayer  for  dismissal  filed 
In  the  action  by  the  plaintiff  constltnte  a  condonation  by  which  the  de- 
fndant  can  at  any  time  defeat  the  action,  the  defendant  is  not  entitled 
to  a  writ  of  mandate  to  compel  the  dlsmlssaL  —  Theaman  t.  Buperior 

1&  JunzaDzcnoH  ov  Supiuob  Ooust — Gabs  ahd  Gustodt  of  Hinoi 
CBiLDanir  — PLBAoiifCk  — In  tn  acUon  for  a  dlyorce.  the  raperior  court 
has  Jurisdiction,  under  section  188  of  the  aTll  Code,  to  make  such 
orders  for  the  custody  and  maintenance  of  minor  children  of  the  mar- 
riace  as  msy  seem  to  be  necessary,  although  the  pleadings  contain  no 
■pedflc  allegations  ss  to  the  fitness  of  the  respectlTc  parties,  or  their 
ability  or  willingness  to  care  for  their  offspring,  nor  any  prayer  respect* 
tag  the  custody  thereof.  ~^«  parte  Qardm,  874. 

17.  OaOBB    AWASOMO    CKILD    «0    OnAKDKOTHni  —  ArPOZMnaNT  OF   OUAB- 

DiAH.^It  to  no  objection  to  the  TaUdlty  of  an  order  In  rach  action, 
awarding  the  custody  of  a  minor  child  of  the  parties  to  its  grandmother 
ftt  the  expense  of  the  husband,  that  there  were  no  proceedings  under 
•eetlons  1747  et  seq.  of  the  Code  of  aTll  Procedure,  prescribing  the  pro- 
ceedings for  the  appointment  of  guardians  generaUy.  —  Id, 
18.0BDna  FOB  PAxmiiTS  to  Aobnt  of  Coubt  —  Judgmbiit  —  PABTna. 
^  Where,  by  order  of  the  court.  In  an  action  for  dlyorce,  the  custody  of 
the  chUd  of  the  manlsge  has  been  awarded  to  Its  grandmother,  a  further 
order  that  the  father  pay  to  the  grandmother  a  monthly  allowance  for  the 
rapport  of  the  child  to  an  order  for  the  payment  of  money  to  an  agent  or 
oflloer  of  the  court  charged  with  the  duty  of  carrying  Its  decree  Into 
effect,  and  to  not  TOld  as  being  a  judgment  In  fayor  of  a  stranger  to  the 
action.  —  Id, 

19.  POWBB    OF    OOUBT  — SUFTOBT   OF    C&ZLD     BT     FaTHBB.  —  The    pOWOr    of 

the  court,  ta  an  acticm  for  a  dlyorce.  to  compel  the  father  to  rapport  hto 
minor  dilld  does  not  depend  whoUy  upon  section  189  of  the  ClyU  Code; 
and  whether  he  to  with  or  without  fault  in  the  matters  inyolyed  in  the 
action,  it  to  hto  duty  to  rapport  rach  child,  and  the  court  may  compel 
him  to  do  so,  though  the  child  to  giyen  to  the  custody  of  a  stranger  to 
the  action.-— /A 

9<kWzFB'8  FOBFBiruBB  OF  BUPPOBT  ^  BiGHTS  OF  Childbbm.  —  Although 
a  wife,  by  her  fault  In  the  matters  Inyolyed  In  an  action  for  a  dlyorce, 
BBay  forfeit  her  own  claim  to  be  supported  by  her  husband,  she  cannot 
forfeit  the  claims  of  their  children  to  rach  rapport  — Id, 

21«Mz8MOKaB  OF  Chiu)  —  iDBMTiFiCATZON.  —  An  Order  that  the  husband 
pay  a  monthly  allowance  for  the  support  of  a  minor  child  designated  as 
lina**  or  **lMiar  Qordan  to  not  yold  as  being  an  order  for  the  rapport 
of  a  dlfferrat  person  from  *'Leah"  Oordan,  though  tbe  names  an  not 
nor  are  they  idem  eona/M,  where  it  appears  that  the  child  to 
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rcCerred  to  througboat  tbe  proceedings  aa  the  sole  Lnve  a<  tlM  ptrtte  t» 
tke  action,  and  ia  thereby  identified.  — /tf. 
See  OoMmcPT;  Pbacticb«  8. 

DBUNKBNNBBS.     See  Hon  pob  Casi  of  ImamurmL 

EJBCnCEMT. 
1.  P088X88I0N    OF    Lijn>— iFCLOaUFI    OW    BZTnBOm    BOUHnaFDM    OV    TlP« 

TBAcra  Held  in  SamaALTT  —  TaaaPAsa  —  OoimaT  of  PoaaaaaoBT 
Rights. — If  two  owners  in  seyeralty  of  adjoining  tracta  of  land  hf 
mntual  consent  inclose  the  two  tracts  together  by  a  fence  aronnd  the 
exterior  boundariee  of  both,  the  inclosnre  thua  made  constitntes  posses- 
sion as  against  any  third  party  who  is  a  mere  intruder;  and  it  la  im- 
material whether  the  landa  are  public  or  prlyate.  where  the  contest  is 
merely  one  of  alleged  possessory  rights  between  the  parties  to  the 
action.  —  Reay  v.  Butler,  206. 

2.RSCOTBBT     MUST     Bl     UPON     StBBNGTH    OF    PhAIVTtrWB   TTFLM. In    O 

action  of  ejectment,  the  plaintilT  must  rely  npon  the  strength  of  his 
own  title,  no  matter  how  weak  the  title  of  his  opponent  may  be. — Id, 
8.  Insufficient  Acts  of  Possession  —  Attbvpts  to  Buno  Shanties  — 
Destruction  bt  Adtebsb  Claimant.  —  The  acta  of  the  plalntlfl  In  esa- 
ploying  two  men  to  build  a  small  wooden  ahanty  on  tbe  land  claimed  by 
him,  who  worked  upon  it  two  days,  when  the  adverse  claimant  tore  it 
down,  and  droye  the  men  away,  and  in  returning  a  few  days  afterward, 
and  again  attempting  to  build  a  wooden  shanty,  when  he  was  agala 
driyen  off,  and  the  shanty  torn  down,  do  not  constitute  eyen  a  scrambling 
possession  of  the  land  beyond  the  spot  on  which  tbe  shanties  were  com> 
menced  to  be  built ;  and  such  a  possession  will  not  support  an  action  of 
ejectment  for  the  tract  on  which  the  ahanties  we're  sought  to  be  erected. 
—  /If. 

4.  CONSTBUCTITE  POSSESSION DEED  NOT  TAKEN  III  GOOD  FAITH COLOB 

OF  TITLE.  — A  party  who  takes  a  deed  to  land  not  in  good  faith,  beliey- 
Ing  that  the  grantor  has  any  title  to  the  land,  but  for  the  express  pur- 
pose of  asserting  color  of  title,  cannot  inyoke  the  doctrine  that  oas 
entering  upon  land  under  color  of  title  giyen  by  a  deed  has  eoostmetiFa 
possession  to  the  extent  of  Its  boundariea.^/A 
See  Deeds,  17. 

ELECTION.     See  Municipal  COBVOBAXiOMik 

ELEVATOR.     See  Nequgbncb^  1-4. 

EMINENT  DOMAIN. 

1.  Possession  Pending  Litigation  —  BsyBBSAL  of  XuDOiCBfr -*  OMian- 
TUTioNAL  Law.  —  Section  1254  of  the  Code  of  Clyll  Procedure,  in  regard 
to  proceedings  for  the  condemnation  of  property  for  public  use,  allowing 
an  adequate  fund  to  be  paid  into  court,  whereupon  the  court  "may  au- 
thorize the  plalntiir,  If  already  In  possession,  to  continue  therein,  and  If 
sot,  then  to  take  possession  and  use  the  property  during  the  pendens 
of  aad  until  the  final  conclusion  of  the  litigatloB,''  ate.,  la  Bot  la  eonfllct 
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with  the  eonstitatioii,  but  the  ftllowanee  of  the  eontliinaiiee  of  poommIoii 

.  afttr  the  rrrenal  of  a  Jadgment  apon  appeal  **imtll  the  flnal  eoncluslon 
of  the  Utlsatlon'*  ii  within  the  power  of  the  leglalatnre.  —  Bpring  FaU«|f 
Water  Work§  t.  Drinkhaute.  S20. 

t,  B—TiTUTioif  or  PosnnsxoN  —  Discbbtion  or  ArraLLkn  Gomn  — 
OoNanucnoir  or  Cqdb.  —  Section  967  of  the  Code  of  OtII  Procedoreb 
which  pioTldet  that  the  appellate  eoort  maj  make  complete  reatltotlon 
of  an  property  and  rlghta  loot  by  an  erroneooa  jadgment  or  order  which 
It  rereroed  or  modified,  la  not  mandatory  upon  the  conrt,  and  does  not 
glTe  appellant  an  abaolnte  right  to  a  reetltotlon  of  possession,  bat  the 
power  conferred  thereby  Is  to  be  ezerdsed  In  the  discretion  of  the  court. 
—Id. 

t.  OoKDBifif ATioir  or  LuRM  rtm  BaamroiB  —  NncRssirr  or  Taxtko 
FtVALifT  DnrnvimD^BsmsAL  on  QTiaBTiON  or  YALxm.  —  Tn  pro- 
ceedings to  condemn  lands  for  a  reeerrolr,  which  Is  to  be  ased  to  sap- 
ply  San  Francisco  and  Its  Inhabitants  with  water,  where  It  has  been 
finally  determined  in  the  action  that  the  ase  to  which  the  plaintiff 
proposes  to  pot  the  land  Is  aathorlzed  by  law.  and  that  Its  taking  by 
the  plaintiff  Is  necessary  to  sach  ose.  and  a  jadgment  for  the  plaintiff  is 
reversed  for  the  sole  parpow  of  determining  apon  a  new  trial  the  amoant 
of  compensation  and  damage  to  be  awarded  to  the  defendant,  and  It 
appears  that  plaintiff  has  been  allowed  to  take  possession  ontll  the  flnal 
condaslon  of  the  litigation,  ander  section  1254  of  the  Code  of  Civil  Pro- 
cednre,  and  It  Is  contended  that  the  amount  deposited  under  that  section 
la  not  adequate  to  satisfy  any  jadgment  that  may  be  recoyered  at  any 
fotare  trial,  there  Is  nothing  to  demand  the  exercise  of  the  discretionary 
power  Tested  In  the  appellate  court  to  compel  restltotloii  of  possession 
upon  such  rerersal.  —  Id. 

See  Watbb  AifD  Watibs  Riobts«  1-9. 

■STATES  OF  DBCBASBD  PBRSON8. 

1.  SnTTLncsiiT  or  Fxhal  Accouiit  —  Oaon  ArponiTXifo  Bxbcutob  — 
NoTXcn  TO  HniBS  —  Bsropm..  —  Where  the  order  appointing  an  ezecn- 
tor,  and  under  which  he  qualified  as  such,  recited  that  citations  had  been 
duly  Issued  and  served,  and  notices  duly  given  according  to  law,  and  the 
executor  took  charge  of  the  property  of  the  estate  as  executor,  holding 
possession  thereof  for  many  yean  until  dted  by  a  legatee  to  render  a 
final  account,  claiming  no  right  save  as  executor,  he  Is  estopped  from 
claiming,  upon  a  settlement  of  his  final  account,  that  the  order  appoint- 
ing him  as  executor  was  void  because  proper  citations  to  the  heirs  were 
not  Issued  and  served.  —  JVetote  of  Mocrt,  84. 
t.DBVzsn  m  Tansr— AccumuxiAtioh  rox  BaxnriT  or  Son — Suppoxt  or 
Faxilt  —  NnoiacT  or  BzacuTon.  —  Where  an  executor  was  appointed 
by  the  irlU  of  the  testator  as  a  trustee  to  Invest  a  sum  of  money  In  trust 
for  the  testator's  son,  and  to  allow  the  Increase  to  accumulate  until  the 
son  should  attain  majority,  when  the  sum,  and  the  Increase  thereof,  was 
to  be  paid  him,  and  In  the  next  clsuse  of  the  will  the  residue  of  the 
estate,  after  the  payment  of  debts,  was  given  to  the  executor.  In  trust,  to 
pay  the  Interest  thereon,  and  so  much  of  the  principal  as  might  bo  neces- 
mry,  to  the  widow  of  the  testetor.  for  her  support,  and  for  the  support 
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and  edacatlon  of  his  aon,  the  expenditure  by  the  executor  of  «  larse  ram 
for  the  erection  of  a  bailding  npon  property  belonging  to  the  estate,  the 
rents  of  which  were  paid  to  the  boy's  mother  for  their  rapport,  cannot 
take  the  place  of  the  investment  first  directed  to  be  made,  and  accamo- 
lated  for  the  benefit  of  the  son,  or  excuse  the  failure  of  the  executor  to 

j  make  such  investment  —  Id, 

j  S.  Liability   of   Bxbcutob  —  Uaa   or    LBOAirniifDni    Noras  to  bb  In- 

TBSTBD  IN  Tbust  —  GoLD  Yalitb  —  Intbbbst. — ^Whero  the  executor 
failed  to  procure  an  order  to  distribute  the  ram  of  three  thousand  dol- 
lars in  legal-tender  notes,  devised  to  him  as  trustee,  in  trust,  for  iUTest- 
ment  and  accumulation  of  interest,  ami  made  no  inyostment  thereof,  but 
used  the  money  in  his  own  business  for  many  years,  he  is  chargeable 
In  his  final  account  with  the  value  of  the  legal-tender  notes  in  gold  at  the 
time  when  the  investment  should  have  been  made,  with  interest  on  rach 
value,  and  cannot  be  charged  with  the  difference  between  the  face 
amount  of  the  legal-tender  notes  and  their  value  in  gold,  and  interest  on 
the  face  amount  of  the  notes.  —  Id. 

4.C0NTB8T    OF    WILL — UndDB    INFLUBNCB PlBADINO — ACTS    PBIOB    TO 

Will  —  Ihpobtdnities  of  Bxsiduabt  Lbqatbb.  —  A  contest  of  a  will  on 
the  ground  of  undue  influence,  which  alleges  acto  of  undue  influence,  and 
importunity  continued  for  a  long  time  prior  to  the  making  of  the  will, 
suiflclently  connects  the  alleged  undue  influence  with  the  testamentary 
act,  by  alleging  that  at  the  date  of  the  wUl,  and  while  in  an  enfeebled 
condition  of  mind  and  body,  and  unable  to  resist  the  Importunities  of 
one  of  the  residuary  legateea,  deceased  made  hiM  mark  to  said  pretended 
will.  —  Estate  of  MoDevitt,  17. 

S^Ybbdict  of  Undub  Influbncb  —  Nbw  Tbiaxi^  —  BvniBNca  iNSITVn- 
ciBNT  IN  Law. —  Where  the  evidence  Is  inrafllcient,  as  matter  of  law,  to 
Justify  a  verdict,  or  decision  that  a  will  was  executed  under  undue  In- 
fluence, it  is  ground  for  a  new  trial.  The  evidence  in  this  case  reviewed, 
and  held  Insufflcient  In  law  to  sustain  such  a  verdict Id, 

0.BVIDBNCB — Dbclabations  OF  Tbstatob  —  Tbstavbntabt  Imtbntions 
—  BBS  Gbsta — Wbioht  of  Evidbncb.  —  Expressions  of  the  deceased 
as  to  his  testamentary  Intentions,  though  admissible  to  prove  a  fHendly 
feeling  toward  the  persons  in  regard  to  whom  they  are  used,  yet  do  not 
tend  to  prove  that  a  will  conforming  to  rach  expressions  was  procured 
through  undue  influence,  unless  made  so  near  the  time  of  the  ezecntioa 
of  the  will  as  to  constitute  a  part  of  the  re$  gftw;  and  where  tha  testotor 
is  beyond  question  of  sound  mind,  they  are  entitled  to  no  weight  at  all. 
In  the  absence  of  proof  of  influence  as  to  the  very  testamentary  act— > 
Id, 

7.  Faibnbss  of  Tbstaxbntabt  Disposinoir — ^Ditxbxon  of  l?m»akrr 
AMONG  Nbphbws  AND  NiBCBS. —  Not  to  dlvlds  the  property  of  a  testator 
equally  among  nephews  and  nieces  does  not  make  his  will  nndntifai  or 
Inequitable.  An  uncle  is  under  no  obligation,  ordinarily,  to  provide  for 
his  nephews,  either  when  living  or  by  his  wilL  —  Id, 

8.  Judicious  Disposition.  —  A  testator  of  sound  mind  has  a  right  to  make 
an  unjust,  unreasonable,  or  even  a  cruel  will,  and  If  no  appaNBt  r»> 
ftraiat  or  undue  influence  is  proved  to  hava  Indneed  its 
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wlU  muBt  be  Bustalned.  whether  the  dlsposltloii  made  of  hla  property 
Is  JndicIouB  or  not — Id, 
9.  Gbnuull  Ihtlubncb  —  Byidbncb  —  Presumption.  —  General  influ- 
ence, not  brought  to  bear  directly  upon  the  testamentary  act,  however 
■trong  or  controlling.  Is  not  undue  Influence,  such  as  will  afford  ground  for 
the  setting  aside  of  a  will  of  a  person  of  sound  mind.  There  must  be  evi- 
dence, either  direct  or  circumstantial,  that  pressure  was  brought  to  bear 
directly  upon  the  testamentary  act,  and  there  is  no  presumption  against 
the  win,  except  In  cases  where  the  beneficiaries,  or  parties  Instrumental 
In  having  the  will  executed,  sustain  a  confidential  relation  to  the  tes- 
tator, or  where  the  testator  is  weak,  physically  and  mentally,  and  those 
having  exclusive  access  to  him  have  procured  an  unnatural  will.  —  Id. 

10.  ClBCUMSTANTIAL       EVIDENCE    —    SUSPICION    DEGREE    OP      PROOF    Re- 

QUIBBD.  —  While  circumstantial  evidence  may  be  sufllcient  to  prove 
undue  influence  upon  the  testamentary  act,  It  must  do  more  than  raise 
a  suspicion,  and  has  the  force  of  proof  only  when  the  circumstances 
proved  are  Inconsistent  with  the  claim  that  the  will  was  the  spontaneous 
act  of  the  testator.  It  does  not  amount  to  proof  If  the  circumstances 
are  equally  consistent  with  the  theory  of  undue  Influence,  and  with  the 
hypothesis  that  the  will  was  the  free  act  of  an  Intelligent  mind,  es- 
pecially if  other  circumstances  are  wholly  inconsistent  with  the  hypothe- 
sis of  undue  influence.  —  Id. 

11.  Pbssuicftion    of   Law.  —  The  presumption  of  law,  in  the  absence  of 
all  proof,  upon  the  contest  of  a  will,  Is  in  favor  of  the  will.  —  Id. 

See  Trust,  8,  9. 

ESTOPPEL.     See  Dedication,    6;    Estates    of    Deceased    Persons,    1; 
Flbadino,  6 ;  Practice.  17,  21 ;  Vendor  and  Vendee,  4. 

EVIDENCE. 

1.  Judicial  Notice  —  Comparison  of  Conditions  in  Different  Coun- 
ties.—  The  court  will  not  take  judicial  notice  whether  the  conditions 
as  to  climate,  soil,  topography,  and  rainfall  are  the  same  in  one  county 
as  In  another. — Santa  Oruz  v.  Enright,  105. 

2.  Defalications  of  Agent  —  Over-drafts  to  Pat  Defalcations.  — In 
an  action  by  a  bank  against  a  steamship  company  to  recover  a  sum  of 
money  alleged  to  have  been  overdrawn  from  the  bank  by  the  company, 
evidence  upon  the  part  of  the  defendant  tending  to  prove  the  amount 
of  the  defalcations  of  a  local  agent  of  the  company,  who  had  overdrawn 
his  accounts  with  the  bank,  that  his  over-drafts  were  made  to  pay  the 
amount  he  was  behind  In  his  accounts  with  the  defendant,  and  that  at 
the  time  of  the  over-drafts  he  had  money  of  the  defendant's  on  hand 
sufllcient  to  pay  all  claims  against  the  defendant,  is  admissible,  as 
tending  to  prove  that  the  over-drafts  were  not  loans  to  the  defendant. 
and  that  the  agent  had  neither  express  nor  Implied  authority  from  the 
defendant  to  make  them ;  but  that  they  were  made  by  the  agent  for  the 
purpose  of  paying  his  own  debt  to  the  defendant.  —  Consolidated  Nat. 
Bank  v.  P  O.  8.  8.  Co.,  1. 

S.  TxiAL  —  Error  without  Prejudice  —  Examination  of  Witness  — 
Answers  to  Questions  Objected  to.  —  The  sustaining  of  an  objection 
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to  qnMtlonfl  asked  of  ft  wltnen  cannot  be  prejudicial  error,  where  tlie 
wltnen  la  afterwarda  permitted  to  anawer  and  does  folly  anawer  tlie 
qaeatlona.  —  id. 

4.  HbAJIINO       of     ABBBBTIATIOVa  —  PUMnD     MATTSI  —  BXPIAHATIOR     OV 

COMTEACT  —  BVLBS  OF  BOABD. —  Where  printed  matter,  not  deocrlbed 
In  the  complaint,  composed  of  extracts  from  the  rules  of  the  Prodaee 
Exchange  and  Call  Board  of  Ban  Frandsoo,  appeared  aboTO  the  written 
contract  pleaded,  and  it  was  testified  by  some  of  the  witness  that 
the  phrase  "S/87  wheat,"  need  In  the  written  eontraet,  meant  that 
the  seller  was  to  hare  the  season  of  1887  in  which  to  complete  hia  con- 
tract and  that  the  wheat  shonld  be  '*nnmber  one  white  wheat,'*  and 
there  was  also  testimony  that  the  phrase  meant  that  the  wheat  was 
not  to  be  dellTered,  bat  that  the  seller  was  simply  to  produce  "call- 
board  contracts"  for  the  wheat,  erldenee  should  be  admitted  to  show 
whether  the  printed  matter  above  the  mannscript  was  a  part  of  the  con- 
tract, or  whether  it  shonld  be  considered  as  a  "board  contract**  or 
whether  the  phrase  had  any  other  meaning  than  that  glren  to  It  by 
SQch  board,  and  what  that  meaning  is,  and  also  to  show  what  are  the 
rules  and  regulations  of  the  stock  and  exchange  board,  and  It  is  error 
to  exclude  such  eyidence.  -^  Berry  t.  Kowalaky,  184. 

5.  DSCLABATIOirS     OF     DBFBWDANT'S     QRANTOm  —  ABAKDOKmirT QBNKBAL 

CoirrsBSATiONS  —  Lbadino  Questions  —  Ruliro  iroT  PebjudiciaLw 
—  During  the  examination  of  a  witness  for  the  plaintlif  in  ejectment 
as  to  the  declarations  of  one  of  the  parties  through  whom  the  defendant 
claimed  title,  as  to  the  abandonment  of  hie  claim  to  the  land.  It  Is  not 
error  to  sustain  an  objection  of  the  defendant  to  general  conTersations 
relating  to  the  land,  and  to  a  leading  question  asked  aa  to  whether  he 
said  be  would  not  return  to  the  land,  and  when  the  witness,  in  answer 
to  the  question  as  to  whether  he  said  anything  about  the  land,  and  what 
he  said,  without  objection  told  what  be  did  say,  the  ruling  could  not  be 
prejudicial. — Reay  t.  Butler,  206. 

6.  DscLABATiONS  —  Hbabsat.  —  Where  the  fact  sought  to  be  establlahed  la. 
that  certain  words  were  spoken,  without  reference  to  the  truth  or  (lalslty 
of  the  words,  whether  by  a  party  to  the  action  as  an  admlaslon  of  • 
fact  or  to  him  as  a  notice,  or  under  such  circumstances  as  to  require 
action  or  reply  from  him,  the  testimony  of  any  person  who  heard  the 
statement  is  original  eyidence,  and  not  hearsay. — Smith  y.  WMttier,  279. 

7.  Admission  —  Willinqnsss  to  Sbttlb  —  Offsb  of  CoHFnoianB.-*  The 
statement  of  a  party  against  whom  a  claim  is  made,  that  he  is  willing  to 
settle  the  claim,  when  not  connected  with  an  offer  of  compromise,  may 
be  preyed  as  an  admission  against  interest  The  rule  which  exdndei 
offers  of  compromise  does  not  apply  to  statements  made  by  a  party 
which  are  in  no  wise  connected  with  an  attempt  at  a  compromlsiw 
whether  made  to  a  stranger  or  to  a  co-defendant  —  Id, 

8.  Pabol  ByiDBNcn  —  Nnw  Wbittbn  Comtbact  —  Bufwmskdtkq  ftemi 
BT  Obai.  AoBBBmifT.  —  Parol  eyidence  offered  for  the  purpose  of  ahow- 
tng  that  a  subsequent  written  contract,  which  It  la  claimed  superseded 
and  .annulled  a  prior  written  contract  upon  which  the  action  Is  based, 
had  been  executed  upon  the  consideration  and  agreement  that  the  prior 
aoatraet  ahonld  be  canceled,  and  all  dalma  of  the  plaintiff  agahut  the 


Digitized  by 


Google 


EzxouTiov.  709 


EYIDBNCB  (Continued). 

defendant  thereunder  waiyed.  Is  not  competent  aa  having  the  eiteet  to 
yary  or  contradict  the  terma  of  either  of  the  written  Instmmenti,  or  to 
add  anj  terma  thereto.  —  OuMery  t.  Green,  680. 
9.  BxBctrnDD  Pabol  AoBinMENT  —  Carcvllation  of  Wbittbn  Coy- 
TSACT  —  Substitution  of  New  Coktbact  —  Novation.  —  It  Is  compe- 
tent to  show  by  parol  evidence  that  the  former  written  contract  wa# 
canceled  as  between  the  parties,  and  has  no  longer  any  existence,  and  to 
show  an  oral  agreement  for  the  substitution  of  a  new  written  contract 
that  was  fully  executed  by  the  substitution,  which  la.  In  eifect,  to  prove 
a  novation.  —  Id, 

10.  C0N8IDIBATI0N       OF       WbITTBN       CONTBACT PABOL     EVIDBNCB. It    IS 

competent  to  show  that  the  oral  agreement  was  the  consideration  upon 
which  the  new  written  contract  was  executed,  the  Instrument  being  It- 
self silent  upon  the  subject  of  Its  consideration.  —  Id. 

11.  COLLATBBAXi  Pabol  Aobbrmbnt.  —  Proof  of  B  Collateral  parol  agree- 
ment, or  of  any  independent  fact  which  is  not  inconsistent  with  or  does 
not  qualify  any  of  the  terms  of  a  written  contract.  Is  always  admissible, 
even  though  it  may  relate  to  the  same  subject-matter.  —  Id. 

12.TmaMB  of  Wbittbn  Aobbbmbnt.  —  When  the  terms  of  an  agreement 
have  been  reduced  to  writing  by  the  parties,  it  Is  to  be  considered  as 
containing  all  those  terms,  and  as  between  the  parties  there  can  be  no 
other  evidence  of  the  terma  of  the  agreement,  except  in  certain  caaes 
mentioned  in  aectlon  1866  of  the  Code  of  Civil  Procedure.  —  Beall  v. 
rUher,  S68. 
18.  MnoBB  OF  Obal  NBGOTiATioirs.  —  All  the  oral  negotlatlona  and  agree- 
menta  oonoemlng  the  exchange  of  landa  are  merged  in  the  deeda  and 
mortgagee  given  In  pursuance  of  auch  negotlatlona,  and  evidence  of  prior 
negotlatlona  contradicting  the  terma  of  auch  inatrumenta  la  Inadmissible. 
—id. 

See  AFFBAii,  11-14;  CObpobations^  12-14,  16;  Cbihinal  Law,  11, 
18;  Dbbds,  1,  2,  4,  S,  14;  B8tatb8  of  Dbcbabbo  Pebson8«  6,  6,  9, 
10:  FiNPiNQS,  1;  Nbgligbncb^  1,  4;  Nbw  Tbial^  7,  8;  Pabtnbb- 
8Hip^  1,  8 ;  PuulMMG^  14,  17 ;  Pbactzcb.  4 ;  Tbubt,  9 ;  Wactb  and 
Watbb  Riohtb,  4-6. 

BXBCUnON. 

ti  PBOCUDDINOa     SUPPLBmNTABT     TO     BXBCUTION ObDBB      AuTHOBIZINO 

Judqkbnt  Cbiditob  to  Sub  —  Constitutional  Law.  —  Section  720  of 
the  Code  of  Civil  Procedure,  providing  that  the  Judge  may,  by  order,  au- 
thorise a  Judgment  creditor  to  Inatitnte  and  maintain  an  action  against  an 
alleged  debtor  of  the  Judgment  debtor,  la  not  unconstitutional,  on  the 
alleged  ground  that  the  Judgment  debtor  has  under  it  no  notice  of  the 
supplementary  proceeding  after  Judgment  alfectlng  his  rights  of  prop- 
erty, or  that  his  debtor  may  be  compelled  to  pay  the  debt  twice.  —  High 
V.  Bank  of  Commeroe,  886. 

2.  AcnON      AOAINST      QABNISHXa  —  PLBAOINO  —  JUDGKBNT  —  OBOIB      AU- 

thobxzinq  Suit.  —  Allegations  in  a  complaint  against  a  garnishee.  In 
an  action  by  a  Judgment  creditor,  authorised  in  proceedings  supplemen- 
tary to  execution  against  the  Judgment  debtor,  that  the  assignor  of  the 
plataitlit  "recovered  a  Judgment"  In   the  superior  court,   "which  Judg 
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ment  was  duly  entered/'  etc.,  and  tbat  tbe  order  authorizing  the  salt 
was  "duly  made/'  are  sufficient  as  against  a  general  demorrer. — 14, 
Bee  Appeal,  4,  19,  20 ;  Attachmbnt. 

BXBCUTORS     AND     ADMINISTRATORS.       See    BflXASU    OV    DaCMAMm 
Pebsons. 

BXTRBlfB  CRUBLTY.     See  Diyobcb,  8-10. 

FAMILY.     See  Hohbstbad,  6,  7. 

FARMING     NEIGHBORHOOD.        See    Wactb   AMD   WatbK   BlOBn*   7.   t. 

FINDINGS. 

1.  Waiybb  or  Findings  —  IxPLnoD  Findinos  —  Appeal  —  Pbbbuicptioh  — 
Retiew  of  Etidence.  —  Although  there  are  no  express  flndings,  and  It 
appears  from  the  record  upon  appeal  that  findings  were  walTed,  still  It  will 
be  presumed  that  the  court  found  all  the  matters  of  fact  In  Issue  and  neces- 
sary to  support  Its  Judgment  In  fayor  of  the  successful  part.  Such 
findings  are  Implied ;  and  If  the  evidence  Is  Insufficient  to  Justify  the 
court  In  finding  any  material  or  necessary  fact,  such  implied  finding  of 
fact  may  be  excepted  to  In  the  same  manner  and  with  the  same  effect  as 
If  It  were  an  express  finding.  —  Blanc  v.  Paymatter  Min.  Co.,  624. 

2.  Appeal  —  Waiyeb  of  Findings  —  Pbbsumption  —  Failusb  to  Find 
UPON  Matebial  Issue.  —  Where  the  record  upon  appeal  contains  find- 
ings of  fact  and  law.  It  cannot  be  presumed  that  a  finding  upon  a  material 
issue  was  waived ;  and  a  failure  to  find  upon  such  issue  Is  an  error  for 
which  the  Judgment  will  be  reversed.  —  Ball  v.  Kehl,  606. 

3.  Omission  to  Find  as  to  Advebse  Useb.  —  Where  the  plaintiff  claims 
a  prescriptive  right  as  the  basis  of  an  injunction,  a  finding  upon  the  Issue 
as  to  his  adverse  user  Is  material,  and  a  Judgment  in  his  favor  cannot  be 
supported  without  such  finding  where  findings  are  not  waived.  —  Id. 

4.  CONTBOL  OF  Judgment  —  Failube  to  Find.  —  Where  the  finding 
of  a  certain  fact  necessarily  controls  the  Judgment  In  an  action,  the 
failure  of  the  court  to  find  upon  other  issues  does  not  constitute  reversi- 
ble error.  —  Southern  P.  R.  R.  Co.  v.  Dufour,  616. 

6.  Action  fob  Convebsion  of  Goods  —  Judgment  fob  Defendant  — 
Failube  to  Find  Value  ob  Damage.  —  A  Judgment  for  the  defendsnt 
for  costs,  upon  findings  In  his  favor  In  an  action  for  conversion  of  goods, 
is  not  rendered  erroneous  by  the  absence  of  an  express  finding  on  the 
Issue  of  value  and  damage.  —  Diefendorff  v.  Hopkins,  848. 

6.  Issues  Rendbbbd  Immatbbial.  —  The  failure  to  find  upon  an  Issue  which 
has  become  Immaterial  Is  not  a  prejudicial  error.  The  parties  to  an  ae- 
tlon  have  no  right  to  a  finding  upon  every  specific  Issue  In  a  case  merely 
because  they  may  plead  It  as  rea  adfudioaia  In  some  possible  fntore  eoa- 
troversy  where  it  may  become  material.  —  Id. 

See  Contbacts,  0,  10 ;  Judgment^  4 ;  Puunuic^  •;  Wazu  axo  Warn 
Rights^  12,  14. 

FIXTURES.     See  Deeds,  la 
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FORFBITURB.     See   Contbacts,   2-6;    8tbxst8«    Roads,    and    Highway  a. 

FRANCHISE.     See  Considbration  ;    Stbbbts,  Boads  and  Highwats,  1-). 

B'BAUD.     See  Cobpobations.   20;  Insolybkct^   1;  Pabtibs;    Statutb   or 
Fbaudb. 

GIFT.     See  GoMMUiriTT  Pbopbbtt^  8,  4;  Dbxdb,  IS. 

GRANT.     See  Dbbdb. 

GROWING  CROPS. 

CONTBACT  FOB   CBOP  TO  BB    SOWH RIGHT   TO  VOLUNTBBB   CBOP  OH    LaHD 

MOT  Sown.  —  Under  a  contract  by  the  terms  of  which  the  owner  of  land 
a«;reed  to  famish  140  acres  of  land,  "more  or  less,"  to  another  person  to 
■ow  in  wheat.  In  consideration  of  an  interest  In  the  crop,  and  the  latter 
agreed  **to  plow  and  put  In  wheat  the  aboye-mentloned  land,  in  good 
faumer-like  style/*  whether  each  contract  be  considered  a  lease  or  a  crop- 
ping contract,  the  person  sowing  the  crop  has  no  right  In  any  of  the  land 
except  that  which  he  sows  in  wheat,  and  is  not  entitled  to  any  part  of 
a  TOlnnteer  crop  growing  npon  a  part  of  the  140  acres  not  sown  in  wheat 
by  him.  —  Bhaw  t.  Mayer,  801. 

GUARANTY. 

1.  Absubancb  bt  Lbbsob  to  Emplotbb  of  Lbbsbb.  —  A  letter  from  the 
lessor  of  land  to  a  party  contemplating  the  rendition  of  serrlces  to  the 
leasee,  telling  him  to  rest  assured  that  he  would  get  his  pay  for  all  work 
done,  written  in  response  to  an  inquiry  from  the  party  contemplating  the 
serrices  as  to  whether  he  would  be  paid  for  his  work,  does  not  amount 
to  a  guaranty.  —  BwiUer  v.  Baker ^  589. 

2.  Aobbbhbnt  TO  Pat  Debt  or  Anotheb  —  Ambiguous  Language.  —  An 
agreement  to  pay  the  debt  of  another  cannot  be  Inferred  from  doubtful 
language,  which,  although  it  might  be  capable  of  being  construed  as  a 
guaranty,  does  not  exclude  an  inference  equally  reasonable  that  It  was 
only  intended  to  express  confidence  in  the  financial  ability  and  Integrity 
of  the  debtor.  —  Id, 

GUARDIAN  AND  WARD. 

1.  Action  —  Pabtibs  —  Misjoindbb  or  Guabdian  —  Dbuurbeb.  —  A 
guardian  cannot  be  Joined  with  the  ward  as  a  party  defendant,  where 
the  cause  of  action  affects  only  the  interests  of  the  ward,  and  he  may 
demur  in  such  case  on  the  ground  that  the  complaint  states  no  cause  of 
action  against  him.  —  O'Shea  y.  WilMneon,  464. 

2.  Afpbabancb  of  Guabdian.  —  The  guardian  appears  in  the  action  sim- 
ply to  manage  and  take  care  of  the  interests  of  the  ward  or  Infant  for 
whom  he  appears,  and  does  not  thereby  become  a  party  to  the  action.  — 
Id. 

8.  Bffbct  of  Disvissal  as  to  Wabd.  —  Where  an  action  Is  brought 
against  an  incompetent  person,  who  appears  and  answers  by  a  general 
gnardlan,  and  no  attempt  is  made  to  charge  the  guardian  in  his  indl- 
Tldoal  capacity,  a  dismissal  of  the  action  as  to  the  ward  to  in  effect  a 
4|ir«i.— I  of  the  acUon  itself.  —  Id. 
See  DiTOBCB^  17. 
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HABBA8  CORPUS.     See  Pabbmt  AMD  Cbild. 

HABBOB  COMMIS8IONBB& 

1.  Action  on  Whabfinobs's  Bomd — Un  of  Nua  of  Pbopli  —  Attob- 
mn-GBNKBAL.  —  Under  eeetloii  2528  of  the  Political  Code.  proYldlns 
that  the  board  of  state  harbor  oommlaaloBeri  maj  Inatltute  and  proeecote 
to  final  Jadgment  actloni  In  the  name  of  the  people  of  the  state  for  the 
collection  of  any  money  dne,  or  that  may  become  doe,  under  the  author^ 
ity  of  article  IX..  part  III.,  title  YI.,  of  the  Political  Code,  the  board  has 
authority  to  use  the  name  of  the  people  without  the  relation  of  the  at- 
torney-general, in  an  action  against  the  sureties  of  a  wharfinger  to  recoyer 
moneys  lost  to  the  board  by  his  delinquency.  —  People  tat  rtiL  Btaie  Board 
of  Harbor  Ootnmi»»Umer$  t.  La  Rue,  76. 

2.  Bbkoyal  of  Whabfihqbb  —  Chamob  of  Statctb.  —  The  fact  that  the 
wharfinger  was  appointed  In  1880,  and  removed  from  office  in  1883,  af- 
ter the  delinquency  complained  of  had  taken  place,  and  that  the  action 
was  commenced  after  a  change  was  made  in  the  statute,  whereby  the 
duties  of  the  wharfinger  were  conferred  upon  another  officer,  called  a 
collector.  Is  no  objection  to  the  oialntenance  of  the  action  by  the  harbor 
commissioners  against  the  sureties  of  the  wharfinger  for  money  which 
had  become  due  f^m  the  wharfinger  before  his  remoTal  from  ofllee  and 
before  the  change  In  the  law.  — id. 

HIGHWAYS.     See  Stbbbtb^  Boads«  abd  HiOHWAxa. 

homb  fob  cabe  of  INBBBIATBS. 

1.  Bbcotbbt  of  Finbs  Paid  to  Coumtt  Tbbabubbb  —  ICAXOAinra.  —  There 
Is  no  law  which  specially  enjoins  it  as  a  duty  of  the  treasurer  of  the  dty 
and  county  of  San  Francisco,  resulting  from  an  office,  trust,  or  station, 
to  pay  to  the  Home  for  the  Care  of  the  Inebriates  of  San  Francisco  the 
amount  of  any  fines  collected  by  the  police  courts  and  turned  oTer  to 
him,  and  mandamua  will  not  He  to  oompel  him  to  pay  oTer  to  the  Home 
the  amount  of  any  fines  so  collected,  although  the  clerk  of  the  police 
judge's  court  may  have  turned  oyer  to  the  treasurer  the  moneys  which 
he  is  enjoined  by  the  act  of  March  17,  1876,  to  pay  directly  to  the  ofllcers 
of  the  Home.  -^  Borne  for  the  Oare  of  the  Ineltriatee  t.  ReU,  142. 

2.  Patmbbt  of  Fixobs  fob  Dbumxbnhbbb  —  Bbpbal  of  Statutb.  —  Tlie 
act  of  March  17,  1876  (Stats.  1876-76,  p.  825),  proTlding  that  the  fines 
and  forfeitures,  not  exceeding  eight  hundred  dollars  in  the  aggregate 
in  any  one  month,  imposed  and  collected  by  the  police  judge's  court 
in  San  Francisco  for  drunkenness,  shall  be  paid  by  the  derk  of  suck 
court  to  the  Home  for  the  Care  of  Inebriates,  was  not  repealed  by  the 
act  of  March  5,  1889  (Stats.  1889.  p.  62),  reorganising  the  police  court, 
and  proYidlng  that  all  fines  and  forfeitures  imposed  by  such  court  should 
be  paid  into  the  treasury  of  the  dty  by  the  derk  of  each  department 
once  a  week,  and  repealing  all  Inconsistent  acts  and  parte  of  acta,  bat 
containing  no  special  reference  to  the  act  of  March  17, 1876.  — Id, 

tf.  Bbpbals  bt  Implication  —  Spbcial  Statutb  whbm*  bot  Bbpbalbd  bt 
Obnbbal  Law  —  Bepbal  of  Inconsistbnt  Acts.  —  Bepeals  by  implica- 
tion are  not  favored,  and  the  repugnancy  between  two  statutes  should 
be  rery  dear  to  warrant  a  court  In  holding  that  the  later  in  time  repeals 
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the  other,  when  It  does  not,  in  terma,  pnrport  to  do  bo.  This  rale  has 
peculiar  force  in  the  case  of  laws  of  special  and  local  application,  which 
are  never  to  be  deemed  repealed  by  general  legislation,  except  apon  the 
most  aneqnWocal  manifestation  of  intent  to  that  effect,  by  language 
showing  that  the  attention  of  the  legislature  was  called  to  the  special 
act,  and  that  the  general  act  was  intended  to  embrace  the  special  cases ; 
and  the  mere  fact  that  the  general  act  contains  a  clause  repealing  acts 
inconsistent  with  it  does  not  diminish  the  force  of  the  rale.  —  Jd. 

HOMESTEAD. 

l.SaPARATB    PBOPBBTT    OF     HUSBAKD ERTXT     OF      HOMBSTBAD    CULIH 

Paxbnt  —  RiLATiON  TO  Bquitablb  Intibbst.  —  A  husband  who,  before 
hlB  marriage,  makes  proper  application  to  enter  land  as  a  homestead 
onder  the  laws  of  the  United  States  acquires  an  equitable  interest  in  the 
land  which  is  his  separate  property,  although  he  has  not,  at  the  time  of 
his  marriage,  fully  completed  the  term  for  which  he  was  to  reside  upon 
and  cultivate  it,  so  as  to  entitle  him  to  receive  a  patent  therefor  from 
the  United  States,  and  the  legal  title  afterwards  acquired  by  the  patent 
relates  back  to  the  equitable  interest,  and  is  also  his  separate  property ; 
and  a  homestead  filed  thereon  by  the  wife  alone  is  not  a  selection  from 
community  property,  under  section  1474  of  the  Code  of  Civil  Procedure. 
—  B9tat€  of  Lamb,  397. 
2.  Abandonmbnt  of  Hombstbao  —  Unbbcobobd  AaaBBMBHT  FOB  Divis- 
ion.—  A  homestead  selected  by  a  wife  upon  the  separate  property 
of  the  husband  is  not  abandoned  by  a  subsequent  agreement  of  the 
spouses  for  its  division  between  them,  which  is  not  recorded  by  either 
of  the  parties.  —  Id. 

a.DBBD8   BBTWBBM   HUBBAITD  AND   WiFB    SUBJBCT   TO   HOHBSTBAO.  —  Where 

a  wife  has  filed  a  homestead  upon  separate  property  of  the  husband,  a 
deed  of  the  land,  subsequently  executed  by  the  husband  to  the  wife,  oper- 
ates to  vest  the  legal  title  thereto  in  the  wife  as  her  separate  property, 
but  does  not  constitute  an  abandonment  of  the  homestead ;  and  a  deed 
of  part  of  the  land  by  the  wife  to  the  husband,  in  pursuance  of  an  agree- 
ment for  their  separation,  and  a  division  of  the  property,  simply  rein- 
vests him  with  the  title  to  the  land  so  conveyed,  and  a  deed  to  her  by 
the  husband  of  the  remainder  of  such  land  operates  merely  as  a  confir- 
mation or  further  assurance  of  title  to  the  land  which  it  purports  to  con- 
vey, all  of  the  land  still  being  subject  to  the  homestead.  —  Jd. 

4.  WiFB'S    SBLBCTlOlf    OF    HOMESTBAD    UPON    SEPABATB    PBOPBBTT    OF    HUB- 
BAND— EFFBCT    of    DBBD    FROM     HUBBAMD— TlTLB    OF    HBIBB. Where    B 

wife  haa  filed  a  declaration  of  homestead  upon  the  separate  property  of 
her  husband,  the  subsequent  acquisition  by  her  of  part  of  such  property 
as  her  separate  property  does  not  have  the  effect  to  change  the  prior 
declaration  into  a  selection  by  her  of  a  homestead  from  her  separate 
property;  and  upon  the  death  of  the  wife,  the  property  so  conveyed 
to  her  is  to  be  treated  aa  if  the  homestead  thereon  had  been  selected 
without  her  consent,  and  as  vesting  In  her  heirs,  subject  to  the  power  of 
the  superior  court  to  assign  it  for  a  Umlted  period  to  the  family  of  the 

tfaCSBBCd.— id. 
ft.PBOiBASB     HOMBSnUD  —  OBJBCT   OF     CODB     PB0VI8I0JI.  —  HlB   Objact   Oi 
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section  1474  of  the  Code  of  CItII  Piocednre,  mometndng  probate  Ikmm> 
tteadtp  to  to  preeerre  the  family  home  for  the  nae  and  beneflt  of  the 
■nrriTor  or  eurylYon  of  those  occupying  it  as  snch*  and  the  right  of 
the  sarrivlng  husband  or  wife  to  retain  this  home  for  such  period  as  the 
court  may  direct  does  not  depend  upon  the  fact  that  there  are  ehlldrea 
or  others  who  may  share  in  its  use.  —  Id, 

6.  "Family"  —  CoNSTBUCTioN  of  Codb.  ^  Although  the  word  "famUy." 
In  its  ordinary  signification,  refers  to  two  or  more  persons,  and  as  used  in 
section  1474  of  the  Code  of  Ciril  Procedure,  eoncemlng  probate  home- 
steads, will  Include  those  living  under  the  same  roof  as  kindred  or  depend- 
ents, and  under  one  head,  thus  constituting  a  family,  as  that  term  is  gen- 
erally used,  yet  the  word,  as  used  in  that  section.  Is  not  to  be  so  restricted 
in  its  meaning  as  to  exclude  the  only  surylTor  of  the  family  of  which  the 
deceased  was  a  member,  and  a  sutrlTlng  husband  of  a  deceased  wife, 
who  had  no  other  family,  and  who  selected  a  homestead,  constitutes  the 
"family  of  the  decedent"  within  the  meaning  of  that  section.  —  Id, 

7.  BiOHT  TO  Pbobats  Hoksstbad  —  DiBCBsnoN.  —  The  right  of  a  sur- 
ylYing  husband  to  an  order  assigning  to  him,  as  '*the  family  of  the  de- 
cedent,'* a  probate  homestead  for  a  limited  period,  under  the  provisloBs 
of  section  1474  of  the  Code  of  CItII  Procedure,  Is  not  an  absolute  right, 
but  rests  in  the  sound  discretion  of  the  eourt,  to  bo  exerdsed  In  Tlew  of 
all  the  facts  appearing  before  it.  —  Id, 

HUSBAND  AND   WIFB.      See  Comcmnrr  PBOPBm;  Ditobci;   Homb- 

STIAD. 

INFANTS.     See  Pabbut  ahd  Chzia. 

INJUNCTION.    See  Contkacts,  2;  8TBBaT8«   BOAMi,   ahd   Hiohwatb,  11. 

INSOLVENCY. 

1.  DiscHAEGB  OF  Insolybnt  —  Dbbt  Cbbatbd  bt  Fbaud.  —  The  fact  that 
a  particular  debt  of  an  InsoWent  debtor  was  created  by  fraud  is  no 
ground  for  refusing  a  discharge  from  other  debts.  —  Siegtl  t.  Hia  OnM 
tor;  409. 

2.  Books  of  Account  —  Constbuction  of  Insolvbmt  Act.  —  The  pur- 
pose of  section  49  of  the  Insolvent  Act,  providing  that  a  final  discharge 
In  insolvency  may  be  refused  when  the  debtor  has  not  kept  proper 
books  of  account.  Is  to  require  every  merchant  or  tradesman  to  so  keep 
his  books  that  any  competent  person,  by  an  examination  of  them,  can 
ascertain  and  determine  the  real  condition  of  his  affairs ;  and  if  they  are 
so  kept,  though  imperfect,  inartistic,  and  inaccurate  in  unimportant 
particulars,  they  will  be  treated  as  proper  books  of  account,  wlthla 
such  section.  —  Id. 

&.  Accounts  of  Outsidb  Mattbbs — Pbopbibtt  of  Books. — ^Though 
a  trader  should  be  held  to  the  utmost  good  faith  and  reasonable  care  in 
keeping  accounts  of  his  business  as  such,  yet  he  Is  not  required  to  enter 
in  his  books  accounts  of  outside  matters;  and  the  question  whether  his 
books  were  "proper**  or  not  Is  one  to  be  determined  In  each  parUenlar 
case  by  the  facts  and  circumstances  there  shown.  — idl 
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4.ACCOUMT8     or     MONST     BOSBOWBD RBPATinSlVT  —  DZBCHABOI     OT     IH- 

•OLTaiiT.  —  A  dlflcbarge  in  Insolyency  shoald  not  be  denied  on  the 
ground  that  the  debtor  failed  to  keep  proper  books  of  account,  where 
the  only  fftnit  found  with  the  books  Is,  that  he  did  not  keep  In  them, 
la  the  name  of  one  of  his  creditors,  an  account  of  certain  small  sums  of 
money  borrowed  from  him,  from  time  to  time,  during  a  period  of  eigh- 
teen months,  and  It  does  not  appear  that  there  ever  were  any  other 
business  transactions  between  the  parties,  and  the  small  loans  were  paid 
back  within  two  days,  and  the  payments  entered  in  the  bank-book  kept 
by  the  debtor  In  his  books.  ~  Id. 
See  G01POBAT10N8,  2,  ao. 

DtSTBUCnONS. 

CkiAZK    AMD    DaLITBBT STATDTB  OF  FBAUDS  —  CHANOB  OF  POBSBSSION  — 

Con STBUCnTB  Posbsssiom  —  Rbtibw  upon  Appeal. — In  an  action  to  re- 
corer  the  possession  of  personal  property,  InvolTlng  a  question  ss  to 
actual  and  continued  change  of  possession,  under  the  statute  of  frauds, 
where  it  is  claimed  by  the  defendant  upon  appeal  that  the  instructions 
for  plalntUf  tended  to  mislead  the  Jury  to  infer  that  merely  construc- 
tlTe  possession  of  the  property  was  sufficient  to  uphold  a  transfer  of  the 
property  to  the  plaintiff,  as  against  an  attaching  creditor,  the  Jury  could 
not  be  misled,  where  the  instructions,  taken  together  as  a  whole,  pre- 
clude such  inference,  and  where  it  appears  that  even  If  the  Instruc- 
tions objected  to  were  not  sufficiently  definite  as  to  the  nature  of  the 
posBesslon  required,  those  given  at  the  request  of  the  defendant  supplied 
the  defect,  and  were  not  inconsistent  therewith.  —  Doty  ▼.  O'Neil,  244. 
See  CaiMiNAL  Law«  12,  14,  16.  19.  21,  24 ;  New  Trial,  2. 

JUDOMBNT. 

l.FoBMmi  AiMiTDiCATiosr  —  Action  upon  Diffbbent  Demand  —  Defense 
NOT  Concluded  —  Btidence  of  Diffbbent  Defense.  —  Although  a  Judg- 
ment upon  the  merits  Is  a  conduslve  determination  respecting  the  plaln- 
tilTs  right  of  action,  and  respecting  all  matters  directly  In  Issue  In  the 
action,  and  which  might  have  been  litigated  in  respect  to  the  plaintiff's 
demand,  yet  the  Judgment,  as  an  estoppel,  is  limited  to  the  right  of  the 
plaintiff  to  maintain  the  action  in  which  It  was  rendered,  and  a  Judg- 
ment for  the  defendant  does  not  estop  him.  In  another  action  upon  a  dif- 
ferent demand,  either  as  to  the  defense  which  was  pleaded  in  the  former 
action,  or  as  to  any  other  defense  which  might  have  been  interposed 
therein,  or  from  showing  that  the  evidence,  which  established  an  afflrm- 
ative  defense  which  defeated  the  former  action,  was  sufficient  also  to 
establish  a  different  fact,  which  becomes  material  to  a  defense  to  any 
other  demand  by  the  same  plaintiff.  —  LUlia  v.  Emigrant  Ditch  Co.,  558. 

1.  JUDGICBNT  NOT  CONCLUSIVE  AS  TO  COLLATERAL  MATTERS. A  Judg- 
ment only  concludes  the  parties  as  to  facts  In  Issue,  as  distinguished 
from  facts  In  controversy,  and  Is  not  conclusive  of  any  matter  which  only 
oomeB  collaterally  in  issue,  nor  of  any  matter  Incidentally  cognizable : 
Bor  of  any  matter  to  be  Inferred  by  argument  from  the  Judgment ;  nor  of 
•ay  eollateral  fftcts  which  are  offered  in  evidence  to  establish  matters 

or  IftCtB  la  IBBIM.  —  Id, 


Digitized  by 


Google 


716  JmXJMBNT, 


JXTDGMBNT  (Continued). 
•.Action  vob  Dimtsioii   of  Watbb  —  Dsiwibb  of  PvMUCBxmwm  Biobt 

—  Bffbct  of  Judombitt  —  Admission  of  Answbb  —  Extent  of  Right. 

—  In  an  action  for  the  dlyenion  of  water,  where  the  real  lasne  before  tb» 
eonrt  Is  as  to  the  right  of  the  defendant  to  divert  the  water,  the  diTer- 
■lon  of  which  is  complained  of,  although  the  defendant  pleaded  as  a 
defense  a  prescriptiye  right  to  divert  a  certain  amount  of  water,  with  re- 
spect to  which  he  aslced  an  afflrmatire  reiief,  the  amount  of  the  dlyerslon 
to  which  the  prescriptive  right  eztenda  is  not  a  material  Issue,  and  is  not 
condusirely  determined  hj  a  judgment  in  favor  of  the  defendant,  al- 
though the  findings  state  such  amount,  in  accordance  with  the  answer, 
and  does  not  preclude  him  from  defending  a  subsequent  action  complain- 
ing of  a  greater  diversion,  by  proof  of  a  greater  prescriptive  right.  The 
answer  in  the  former  action  has  only  the  effect,  in  the  subsequent  action, 
of  an  inconclusive  admission  of  the  fact  stated  as  to  the  extent  of  the 
prescriptive  right.  —  Id. 

4.  Findings  Outsidn  of  Issxns  in  Fobmbb  Action  —  Bvidnno  —  Faxi<- 
UBN  to  Find.  —  Findings  outside  of  the  issues  In  the  former  action,  as 
to  the  extent  of  the  prescriptive  right,  not  entering  into  the  Judgment, 
eould  have  no  effect  in  that  action,  and  cannot  have  any  greater  effect 
In  a  subsequent  action  than  would  any  other  declaration  of  the  judge 
who  tried  the  former  action,  and  cannot  have  the  effect,  as  evidence  In 
the  subsequent  action,  to  require  a  finding  to  be  made  upon  an  inue 
upon  which  there  Is  no  other  evidence  in  support  of  the  claim  made.  -  • 
Id, 

6.DIVBB8I0N     OF     WATIB— -BVIDBNCN WABTB     OF     WATBB. lbs     COm- 

plalnt  having  erred  that  the  court  had  decided  in  the  former  action 
that  the  defendants  had  the  legal  right  to  divert  water  enough  to  fill 
their  ditch,  evidence  that  after  the  diversion  of  the  water  by  means  of 
the  ditch  a  portion  of  It  was  turned  back  into  the  stream  by  a  waste- 
way  Is  properly  excluded.  —  Id, 

8.  PLBADING BFFBCT    of    FOBXBB    JUDGMBNT BVIDBNCB     Contbabt  t» 

Admission. —  An  averment  In  the  complaint  that  the  court  had  de- 
elded  certain  facts  In  the  former  action  carries  with  it  the  admission 
that  the  decision  was  sustained  by  sufllcient  evidence  to  eupport  It,  and 
precludes  evidence  for  the  plaintiff  to  prove  the  contrary;  nor  Is  the 
effect  of  such  admission  qualified  or  controlled  by  an  averment  In  the 
complaint  of  the  contrary  fact  sought  to  be  proved.  —  Id, 

7.  JUDOMBNT    UPON    PLBADINOB — ADMISSION   OF   AlXBGATIONS   OF    ANBWBB, 

—  An  allegation  of  an  answer  upon  a  material  issue  raised  by  the  plead* 
Ings  Is  admitted  by  a  motion  of  the  plaintiff  for  judgment  upon  the 
pleadings. — People  em  rsl.  Athlime<m  v.  Johnton,  471. 

8.  Dismissal  —  Failubb  to  Bntbb  Judgmbnt  —  Discbbtion  —  Rbtibw 
UPON  Appbai*.  —  Where  it  appears  that  the  contestant  of  a  will  had 
paid  the  clerk  the  requisite  fee  for  the  entry  of  any  judgment  that  might 
be  recovered  in  his  favor,  and  that  upon  the  date  of  the  verdict  a  jndr 
ment  was  signed  In  accordance  with  the  verdict,  which  the  clerk  was  rs* 
quested  to  enter,  and  which  the  contestant  believed  was  entered,  ontil 
after  service  of  a  notice  of  motion  to  dismiss  the  cause  for  failure  to 
have  the  judgment  entered  within  six  months  aftar  ths  Fexdlct.  the 
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dlicretlon  of  the  court  below  In  refusing  to  dlimla  the  cause  upon  that 
ground  win  not  be  disturbed  upon  appeal.  —  Batate  of  McDevitt,  17. 

9.A8SnHP8IT   AGAINST    FOBEIQN    COBPOaATION ATTACHMENT JUDGMENT 

IH  UM  —  JuRisozcTiON.  —  In  an  action  of  assumpsit  against  a  foreign 
corporation  which  has  no  managing  agent  or  other  officer  In  this  state 
oxK>n  whom  serrlce  of  summons  can  be  made»  the  only  valid  Judgment 
which  can  be  rendered  la  one  In  the  nature  of  a  Judgment  in  rem  against 
such  property  as  was  seized  under  a  writ  of  attachment  therein.  The 
fact  that  a  Judgment  in  such  action  Is  general  In  Its  terms  for  the  recov- 
ery of  money  only,  and  makes  no  reference  to  the  fact  that  any  property 
has  been  attached  therein,  does  not  render  It  void,  If  In  fact  such  attach- 
ment was  made :  but  If  no  property  was  attached  In  the  action,  the  court 
is  without  Jurisdiction  to  render  any  Judgment  which  can  be  enforced 
against  the  property  of  the  defendant.  —  Blano  ▼.  Paymaster  Min.  Co., 
524. 
10.  Retubn  upon  Attachment  —  Inconclusitbness  —  Subs^qubnt  Ac- 
tion AGAINST  SuccsssoB  ov  CoBPOBATioN. —  The  rctum  upon  the  writ 
of  attachment  is  not  conduslre  of  the  validity  of  the  attachment  in  a 
•absequent  action  against  the  successor  of  the  corporation  defendant.  — 
14. 

See  Appeal;  Cokpobationb.  1-4/13,  14,  20,  21;  Deeds,  17;  Bzecu- 

TION ;  Findings  ;  Mechanic's  Libn  ;  Mobtgaob,  1 ;  Pabths  ;  Plbad- 

ING ;  Practice,  (f,  7,  9,  10,  18-15,  20. 

JUDICIAL  NOTICE.     See  Syidbno. 
JITBISDICnON.     See  Supbucb  Coubt  ;  Taxatiov. 

JURY  AND  JUROR& 

1.  Cbiminal  Law  —  Challenge  to  Panel  —  Sncond  Vnnibb  —  Chal- 
lenge TO  JuBOBS  Resummoned.  —  The  fact  that  some  of  the  Jurors 
summoned  in  a  criminal  case  upon  a  second  special  veti4re  had  also  been 
summoned  upon  the  first  special  venire,  to  which  a  challenge  to  the  entire 
panel  had  been  sustained  by  the  court,  upon  the  ground  of  the  bias  and 
prejudice  of  the  deputy  sherlit  who  summoned  them,  furnishes  no  ground 
to  a  challenge  of  the  entire  panel  of  the  second  venire.  Whatever  objec 
tions  might  be  had  to  the  second  panel  should  be  presented  as  challenges 
to  IndlTldual  Jurors.  —  People  y.  Vincent,  425. 

2,  PowBB  OF  CouBT  TO  DiBBCT  SUMMONS  OF  JoBOBS.  —  Under  scctlon  220 
of  the  Code  of  Civil  Procedure,  the  court  may  at  any  time  direct  the 
sheriff  to  summon  jurors  from  the  body  of  the  county,  although  there  be 
names  of  properly  selected  regular  Jurors  in  the  Jury-box:  and  when 
from  any  cause  there  are  no  regular  Jurors  to  be  drawn  from,  the  eonrt 
may  exercise  the  power  granted  by  said  sectioii.  —  Id, 

See  Nbw  Tbial,  6. 

LANDS.    See  Public  Lands. 
LARCENY.     See  Criminal  Law,  11-18. 

LEASE.     See  Debdb,  15-18 :  Gbowing  Crops  :  Ouabamtc 
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LIEN.     See  Mbchaotc'b  Libn  ;  Mobtoaoi. 

MANDAMUS. 
Mandamus  in  Discretion  or  Coubt  —  Violation  or  Spibit  and  Pub- 
POSB  or  Law.  —  The  writ  of  mandamus  la  not  wholly  a  writ  of  right,  bat 
lies  to  a  considerable  extent  within  the  sound  discretion  of  the  ooort 
where  the  application  Is  made,  and  should  not  Issue  to  compel  a  techni- 
cal compliance  with  the  letter  of  the  law,  in  Tlolation  of  Its  plain  intent 
and  spirit,  nor  to  wrest  a  statute  from  Its  tme  purpose.  —  WUdwaid  y. 
Dodson,  450. 
See  Appeal,  4;   Home  roB  Cabi  or  Inbbbiaxbb;   Municipal  Cob- 

POBATIONS. 

MABRIAOB.    See  Ditobol 

MBASURE  of  DAMAOB&     Bee  Daicaoh. 

MECHANICS  LIBN. 

1.  Judgment  or  Fobbclosubb  —  Necebbitx  or  Land  roB  Um  or  BuiLOiNa 

—  A  Judgment,  In  an  action  to  foreclose  a  mechanic's  lien,  need  not  ad- 
judge that  the  land  directed  to  be  sold  Is  all  necessary  fbr  the  couTeMent 
use  and  occupation  of  the  building;  where  the  complaint  alleges  that 
all  of  the  land  is  necessary  for  such  purpose,  and  the  court  tinds  the  alle- 
gation to  be  true. — Duay  y.  Prudom,  (540. 

2.  Adjudication  or  Ownebship  or  Land  —  Notice  to  Owneb  —  Sub- 
jection TO  Lien.  —  The  failure  of  the  judgment  in  such  action  to  ad- 
judge that  at  the  commencement  of  the  action  the  land  belonged  to  the 
person  who  caused  the  building  to  be  constructed,  or  that  it  was  erected 
with  his  knowledge,  does  not  render  the  judgment  erroneous,  where  It 
is  alleged  and  found  that  the  defendant  at  whose  Instance  the  building 
was  erected  was  at  all  times  mentioned  the  owner  and  entitled  to  the 
possession  of  the  property,  and  that  the  Interests  of  the  other  defendant! 
who  claimed  to  haye  some  interest  therein  were  subsequent  to  the  plain- 
tirs  lien.  — /d. 

8.  Judgment  or  Fobbclosubb  —  Bztent  or  Land  Decbeed  to  be  Solo 

—  Pbbsumption  upon  Appeal  —  Pleading  —  Nbceesitt  roB  Oontb- 
NiENT  Use.  —  In  an  action  to  foreclose  a  mechanic's  Hen,  where  there 
is  nothing  In  the  record  to  show  that  the  land  described  In  the  deeree 
in  fayor  of  the  plalntlflF  directing  the  land  to  be  sold  is  greater  in  extent 
than  that  covered  by  the  building.  It  will  be  presumed  upon  appeal  in 
fayor  of  the  Judgment  that  it  was  not  greater  in  extent,  and  the  jodg^ 
ment  will  not  be  reversed  because  of  the  absence  of  an  allegation  and 
finding  that  it  was  necessary  for  tha  eonTsntant  use  and  acenpatkm  ai 
the  building.  —  Saohse  y.  Auburn,  660. 

MISTAKE.     See  Tbubt^  4. 

MORTGAGE. 
1.  FOBBCLOSUBB   OP  MOBTOAOE  —  DETAUIff  JUDOKENT  AOAmET  BmMQiQDIRV 
PUBCHASEB  —  iNSUrriCIBNT    PLEADING  VALIDITT    OT    JUDQlfBET  ^ 

Limitation   or   Attack  —  Stbikino  out.  —  In  an  actton  f6r  tlM  for»> 
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MORTQAGB  (Contiiiiied) . 

closare  of  a  mortgage  againat  the  mortgagor  and  a  snbBeqoent  purchaser 
of  the  mortgaged  property,  where  the  prayer  of  the  complaint  waa  for  a 
foredoanre  of  the  mortgage  and  a  eale  of  the  property,  and  that  the  pro- 
ceeds be  applied  to  the  payment  of  the  money  due  thereunder  and  for 
costs,  and  asked  for  a  deficiency  Judgment  and  the  summons  followed 
the  prayer  of  the  complaint,  and  gaye  notice  that  the  action  was  brought 
to  obtain  a  decree  of  foreclosure  of  the  mortgage  and  for  a  sale  of  the 
premises,  and  If  the  proceeds  of  the  sale  were  Insufficient,  to  obtain  a 
Judgment  against  the  defendants  for  the  balance  due,  and  that  upon 
their  default  the  plalntlif  would  apply  to  the  court  for  the  relief  de- 
manded, and  the  action  was  dismissed  as  to  the  mortgagor,  and  a  default 
Judgment  rendered  against  the  subsequent  purchaser  for  the  amount  due 
under  the  mortgage,  such  Judgment  Is  not  void,  although  the  complaint 
did  not  state  fkcts  showing  any  personal  liability  upon  the  part  of  the 
subsequent  purchaser;  but  the  error  Is  one  which  should  have  been  cor- 
rected upon  appeal,  or  upon  a  proper  showing  by  motion  made  within 
the  time  limited  by  section  478  of  the  Code  of  CItII  Procedure,  and  can- 
not be  stricken  out  after  the  lapse  of  the  time.  —  Blondeau  v$.  Snyder, 
621. 
2.  FoBBCLOSUBa  or  Mobtgaob  —  AppBAi,  —  Bond  vor  Dbficisnct.  —  Where 
a  decree  foreclosing  a  mortgage  includes  a  deficiency  Judgment,  Its  eze- 
cntlon  cannot  be  stayed.  In  fayor  of  any  appellant,  unless  he  gives  an 
undertaking  on  appeal  to  provide  for  the  payment  of  such  deficiency, 
although  he  may  not  be  the  mortgagor,  and  there  is  no  deficiency  Judg- 
ment against  him,  and  regardless  of  whether  he  la  In  possession  or  not. 
Bp9nce  ▼.  Soott,  152. 

See  Appbai*,  6;  AaBZTR^Tioif ;  Contbact^  2;  Bbcbiybb;  Statutb  of 
Limitations^  1-4;  Tbust^  8. 

MXTNiaPAL  C0BP0BATI0N8. 

Chanob  of  BovNDABiaa — CoirsTiucTioN  OF  Statdtb  — ^Unbbasonablb  Ex- 
clubion  of  Tbbbitobt  —  Spbcial  Blbction  —  Mandamus.  —  The  act  of 
March  19,  1889  (Stats.  1889,  p.  856),  providing  for  the  changing  of  the 
bonndaries  of  dtlea  and  municipal  corporations,  and  the  exclusion  of  terri- 
tory thereform,  was  intended  to  provide  for  an  ordinary  reasonable  change 
of  the  boundariea  of  a  city,  and  not  a  means  by  which  a  city  might  be 
practically  disincorporated ;  and  where  it  appears,  in  a  proceeding  there- 
under, that  the  extent  and  proportion  of  the  population  sought  to  be  ex- 
cluded from  a  dty  would  leave  less  than  one  half  the  population  necessary 
to  form  a  municipal  corporation,  the  right  of  an  elector  and  property 
owner  to  a  writ  of  mandate  to  compel  the  trustees  of  the  city  to  call  a 
special  election,  for  the  purpose  of  submitting  the  question  of  the  exclu- 
sion of  the  territory  to  the  electors,  will  be  denied.  —  Wiedtoaia  v.  Dod' 
aam,  460. 

Bee  Stbbbtb^  Boadb,  and  Hiohwatb,   12-14;  Tazatzoh^   4;    Wasbb 

AND  WATBB  BIOBTB,  1. 

MDBDBB  AMD  MAN 8LAUGHTBB.     See  CBfiffTTfaf.  L4W«  9^  101 
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nbgligbncb. 

1.  Falling  or  Blbtatob — BrrDBirca — Instbuctions  fbom  BuiLonfl 
OF  Elstatob  to  Ownbbs.  —  In  an  action  for  Injuries  caoaed  by  tht 
falling  of  an  elevator,  where  the  main  issue  is  whether  the  defend- 
ants had  been  negligent  in  the  mode  in  which  they  had  run  the  elera- 
tor  at  the  time  of  the  accident,  testimony  as  to  directions  giyen  to  one 
of  the  defendants,  from  those  who  put  the  elevator  in  the  building,  as  to 
how  the  elevator  should  be  handled  or  used,  and  as  to  what  the  effect 
would  be  if  he  did  not  carry  out  those  instructions,  Is  relevant,  material, 
and  competent  upon  the  issue  of  negligence.  —  Smith  v.  Whittier,  279. 

8.MBaLIGBNCn     RBLATIVB    to    CIBCUMBTANCBS SiTUATlO..      AND      Knowl- 

■Dca  or  Pabtibs.  —  Negligence  is  opposed  to  diligence  or  carefulness, 
and  is  never  absolute  or  intrinsic,  but  is  always  relative  to  some  circum- 
stance of  time,  place,  or  person,  and  is  to  be  determined  by  reference  to 
tho  situation  and  knowledge  of  the  parties,  and  all  the  attendant  circum- 
stances ;  and  what  would  be  extreme  care  under  one  condition  of  knowl- 
edge and  one  state  of  circumstances  would  be  gross  negligence  with 
different  knowledge  and  in  changed  circumstances.  —  Id. 
8.  Knowlsdgb  or  Facts  Showiko  Duty  —  Cabb  m  Contbol  or  8u- 
PBBXOB  Fobcb.  —  Negligence  being  the  violation  or  disregard  of  some 
duty  or  obligation  which  one  owes  to  another,  a  knowledge  of  the  facts 
out  of  which  the  duty  springs  Is  an  essential  element  in  determining 
whether  there  has  been  any  negligence ;  and  the  amount  of  care  requisite 
to  be  exercised  In  the  use  of  a  mchanlcal  or  natural  agency,  whose  supe- 
rior force  demands  skill  in  Its  management  to  prevent  its  getting  beyond 
ordinary  control,  depends  upon  the  extent  to  which  the  knowledge  goes. 
— /d. 

4.BVIDBNCB     or     NOTICB TBSTIMOMT     or     DBrBNDANT CBOSS-EZAMIirA- 

TioH  or  iNroBMANT  —  Hbabsat.  —  Whenever  the  knowledge  of  a  defend- 
ant charged  with  negligence  is  a  factor  in  determining  the  question  of 
negligence,  it  may  be  shown  by  his  own  testimony  that  he  received  notice 
of  facts  which  would  constitute  negligence,  and  It  is  no  objection  that  the 
notice  was  not  given  under  the  sanction  of  an  oath,  or  that  the  opposite 
party  had  no  opportunity  of  cross-examining  the  informant,  and  proof  of 
such  notice  is  not  within  the  rule  excluding  hearsay.  —  Id, 

5.  EXCB88IVB  Damaobs  —  NEW  Tbial.  —  Where  the  amount  of  damage* 
given  in  an  action  for  damages  for  negligence  are  obviously  so  dispio- 
portionats  to  the  injury  proved  as  to  Justify  the  conclusion  that  tb^ 
verdict  Is  not  the  result  of  the  cool  and  dispassionate  discretion  of  the 
jury,  the  verdict  will  be  set  aside  as  excessive.  —  Morgan  v.  Southern  Pm- 
oifie  Co.,  610. 

6.  Acnow  BOB  Dbath  —  Mbabubb  or  Damages  —  Pbcuitxabt  Loss  — 
BOBBOW  AND  Mbntal  Anguish  —  LOSS  or  Sogibtx.  —  In  an  action  to 
recover  damages  for  the  death  of  a  relative,  caused  by  negligence,  the 
plaintiff  does  not  represent  the  right  of  action  which  the  deceased  wonld 
have  had  If  the  latter  had  survived  the  injury,  but  can  recover  only  tor 
the  pecuniary  loss  suffered  by  the  plaintiff  on  account  of  the  death  of 
the  relative.  Sorrow  and  mental  anguish  caused  by  the  death  are  not 
elements  of  damage  in  such  a  case,  and  nothing  can  be  recovered  as  a 
solatium  for  wounded  feelings ;  and  the  loss  of  society  can  only  be  oon- 
aidered  for  the  purpose  of  estimating  the  pecuniary  loss.— /d. 
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r.DBAiTB     OP     MZMOB  CBIU>  —  ACTIOK    BT    MOTHIB  —  BZCBBSnTB   DAM- 

AOBS  —  Plbadixo  —  Pboov.  —  A  Terdlet  for  tweaty  thonamnd  dollars  for 
the  death  of  an  Infant  child,  glren  In  an  action  by  the  mother  to  recover 
damacea  for  its  death,  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant,  wUl  be  set  aside  as  ezcesBtre,  especially  where  there  was 
no  aTerment  In  the  complaint  of  any  special  damage,  and  there  was  no 
tridence  whateTer  Introduced  or  offered  upon  the  subject  of  damage.  — 
14. 

aVALtm  OF  Sbbtigbs  —  Pbcuniabt  Ivixnr  to  Pabbnt.  —  in  an  action 
by  a  parent  to  recoyer  damages  for  the  death  of  a  minor  child,  caused 
by  the  negligence  of  the  defendant,  the  main  element  of  damage  is  the 
probable  ralne  of  the  serrlces  of  the  deceased  until  Its  majovlty.  con- 
Blderlng  the  cost  of  its  support  and  maintenance  during  the  early  and 
helpless  part  of  its  life;  and  a  charge  to  the  Jury  that  they  were  not 
limited  by  the  actual  pecuniary  injury  sustained  by  the  parent  by  reason 
of  the  death  of  the  child  Is  error.  —  Id. 

9.  Plbadino  —  Loan  of  Bbbyices  —  Spbciax*  Damaob.  —  The  loss  of  the 
serrlces  ot  the  deceased  chl^  is  not  special  damage  neceasary  to  be 
arerred,  but  Is  a  natural  and  necessary  sequence  of  the  death.  —  Id. 

10.  Backing  of  Tbaxn  at  Statioit  —  Contbibutobt  Nbgliobncb  —  Qubb- 
noB  FOB  Jttbt.  —  In  an  action  for  personal  Injuries  caused  hy  the 
alleged  negligence  of  the  engineer  of  a  passenger  train  In  backing  the 
train  after  stopping  at  a  station,  while  the  plaintiff  was  alighting  from 
the  train,  where  the  eyldence  is  conflicting  as  to  the  period  of  time  be- 
tween the  stop  and  the  moyement  backwards,  the  question  of  contribu- 
tory negligence  of  the  plaintiff  in  leaving  her  seat  in  the  car  before  the 
train  stopped  Is  fairly  within  the  province  of  the  Jury  to  decide.  —  Mor- 
gan V.  Soaihem  Paeiftc  Co.,  601. 

11.  RbCOMPBNBB      FOB      PAIM — COlfFBNSATOBT      DAMAGE  —  INACCITBATB    IN- 

8TBUCTZ0N  —  Habmlbss  Breob.  —  In  such  action,  an  instruction  .to 
the  Jury  that  "money  is  an  Inadequate  recompense  for  pain.**  though 
not  an  appropriate  expression  in  a  charge  to  the  Jury  upon  the  question 
of  compensatory  damage,  does  not  constitute  a  reversible  error,  where 
the  Jury  are  also  instructed  that  resulting  pain  is  an  element  of  damage 
to  be  eompenaated.  and  that  if  the  plaintiff  was  entitled  to  recover, 
"the  measure  of  her  recovery  is  what  la  called  compensatory  damages, 
—  that  is,  such  sum  as  will  compensate  her  for  the  injury  she  has  sus- 
tained*' ;  that  "the  determination  of  the  amount  is  committed  to  the 
Judgment  and  sound  discretion  of  the  Jury** ;  and  that.  It  should  be  "in 
such  measure  as  a  Jury,  dispassionately  considering  all  the  circumstances 
of  the  case,  will  allow.**  —  Id. 

12.  BzcBsaiVB  Damages.  —  A  verdict  will  not  be  disturbed  because  ex- 
cessive, unless  the  amount  of  the  damages  Is  obviously  so  disproportion- 
ate to  the  injury  proved  as  to  Justify  the  conclusion  that  the  verdict  Is 
not  the  result  of  the  cool  and  dispassionate  discretion  of  the  Jury.  —  Id. 

IS.  BABNiifos  OF  Plaintiff.  —  The  rule  that  damages  recoverable  for 
injuries  received  because  of  the  negligence  of  a  defendant  should  not 
exceed  an  amount  upon  which  the  legal  Interest  would  equal  the  value 
of  the  injured  party's  past  earnings  and  probable  future  earnings  does 
not  apply  to  a  case  where  the  cause  of  action  is  the  plaintiff's  own  per- 
XCV.  Cal.— 46 
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NEGLIGENCE  ( Continued). 

Kmal  Injury,  but  Is  applied  onlj  to  cases  where  suit  la  bronght  for  the 
death  of  a  relative.  —  /d. 

14.VBia)icT  NOT  BxcBSsiva  — CONFLicfTiNo  BviDBNCB.  —  A  Terdict  for 
fifteen  thonsand  dollars  for  personal  injuries  received  throngh  the  negll- 
gence  of  a  railroad  company  held  not  excessive  under  the  drcnmstances 
of  this  case,  there  being  evidence  tending  to  show  a  permanent  Injury, 
accompanied  with  continual  suffering  and  disability,  which  the  Jury 
would  be  warranted  in  believing,  notwithstanding  conflicting  evidence 
M  to  the  extent  of  the  lnjnry,~jtf. 
Bee  Btatuti  op  Lixitatioms,  8,  9. 

NEW  TRIAL. 

1.  New-trial  STATWcBirp  —  Specifications  —  Rbvidw  upon  Appbal.— 
Where  there  Is  no  specification  of  error  In  a  statement  on  motion  for  new 
trial,  errors  alleged  by  the  appellant  to  have  been  committed  by  the  court 
during  the  trial  will  not  be  considered  by  the  appellate  court— Bohn- 
ert  V.  Bohnert,  444. 

a.8TATBMBNT  — Sfbcifications  OF  Ebbo*  —  Insthuctions.  —A  general 
speclficaUon  in  a  statement  on  motion  for  a  new  trial,  "that  the  court 
erred  in  giving  to  the  Jury  instructions  asked  by  plalntlflC,"  is  Inaufflclent 
—  Joyce  V.  White,  286. 

«.8TATBMBNT  — AmBNDMBNT— APPBAL  — POWBB     OF     SUPBBMB    COUBT. — 

The  supreme  court  has  no  power  to  correct  a  statement  upon  motion  for 
a  new  trial  upon  aflldavits  showing  an  error  therein.  —  Santa  Barbara  v 
Bldred,  878. 
4.TIMB  fob.Sbbvici  of  Noticb  — Notice  of  Decision  —  Notice  of  Mo- 
TiON  bi  Successful  Pabtt.  —  a  notice  of  Intention  to  move  for  a  new 
trial,  by  the  party  in  whose  favor  Judgment  has  been  rendered,  served 
opon  the  adverse  party,  which  contains  the  title  of  the  cause,  and  which 
states  that  "a  motion  will  be  made  to  set  aside  and  vacate  the  decision 
and  Judgment  heretofore  rendered  and  entered  herein,"  contains  a  sufli- 
dent  notice  In  wriUng  that  a  decision  of  the  court  had  theretofore  been 
rendered  to  require  the  adverse  party  to  serve  and  file  his  notice  of  in- 
tentlon  for  a  new  trial  within  ten  days  thereafter.  —  TrotWii^'^am  v 
Tuhh$,  249. 

9.  Misconduct   of   Jubt  —  Countbb-affidavitb  —  Excusable  Neglect 

DiscBETioN.  —  Where  one  of  the  grounds  of  a  motion  for  a  new  trial  is 
misconduct  of  the  Jury,  and  counter-affidavits  directly  responsive  to  the 
affidavits  In  support  of  the  motion  are  prepared,  but  by  Inadvertence  and 
excusable  neglect  are  not  filed  until  more  than  ten  days  thereafter.  It 
is  within  the  discretion  of  the  court  to  permit  such  counter-affidavits  to 
be  read,  upon  a  proper  showing  of  excusable  neglect  —  emith  v.  Whittier 
279. 

6.  Time     fob    Gountbb-affidavits     not    Jubisdictional.  The  time 

within  which  counter-affidavits  on  a  motion  for  a  new  trial  may  be  filed 
Is  not  Jurisdictional,  but  Is  only  a  rule  of  procedure  subject  to  the  equi- 
table control  of  the  court.  —  Id. 
T.  Newlt  Discovebed  Evidence  —  Discbetion  —  Review  upon  Appeal. 
—  A  motion  for  a  new  trial  upon  the  ground  of  newly  discovered  evidence 
Is  addressed  to  the  sound  discretion  of  the  trial  court,  and  Its  acUon  la 
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refnfling  the  motion  wlU  not  be  disturbed  upon  appeal,  where  the  ap- 
pellate court  cannot  lay,  upon  the  record  before  It,  that  IX  a  new  trial 
were  had,  and  the  newly  discovered  evidence  were  produced,  the  result 
would  be  different.  —  OhOda  t.  Lanierman,  869. 

^QUMBTSOV      09      BOUNDABX CONFLXCTZNQ      BTIDBMCB  —  GOMTBAOICTINa 

FuLD-Noms  or  Subvbt.  —  The  refusal  of  the  trial  court  to  grant  a  new 
trial  upon  the  ground  of  newly  discovered  evidence  will  not  be  reversed 
upon  appeal,  where  It  appears  that  the  question  at  issue  was  one  of  boun- 
dary of  land,  upon  which  the  evidence  was  substantially  conflicting,  and 
the  newly  discovered  evidences  Axes  the  location  of  the  stations  of  a  sur- 
vey on  the  east  side  of  an  arroyo,  In  contradiction  of  the  field-notes  of 
the  survey,  which  described  them  as  being  on  the  west  side  of  the  arroyo, 
and  which  were  confirmed  by  other  evidence  adduced  upon  the  trial, 
and  by  counter-aiBdavits  used  upon  the  hearing  of  the  motion.  — Jd, 
9.  OsDEB  Denting  Nbw  Tbial  —  Btfbct  of  Nunc  pbo  Tunc  Amendmbnt 

—  Relation  to  Date  or  Obdbb  —  Appbai..  —  A  mine  pro  tunc  order  of 
the  trial  court  amending  an  order  denying  a  new  trial  after  the  taking  and 
perfecting  of  an  appeal  therefrom,  by  adding  a  recital  to  the  effect  that 
the  motion  for  a  new  trial  was  based  and  submitted  on  a  bill  of  excep- 
tions filed  at  the  date  of  the  hearing  of  the  motion,  merely  corrects  the 
first  order,  and  takes  effect  as  of  the  date  of  the  order  corrected ;  and  a 
contention  that  the  last  order  superseded  the  first,  and  Is  the  only  order 
denying  a  new  trial,  which  should  have  been  appealed  from  instead  of 
the  first  order,  is  untenable.  In  legal  effect  there  was  but  one  order.  — 
OiHnbination  Land  Co,  v.  Morgan,  548. 

10.  Bill   or   Exceptions  —  SpECiricATiONS  —  iNSurriciEXCT  or  Eviobnce 

—  Decision  aqainst  Law.  —  Where  the  specifications  In  a  bill  of  excep- 
tions used  on  a  motion  for  new  trial  include  a  double  statement  that 
the  evidence  is  Insufflcient  to  Justify  the  decision,  and  that  the  decision 
is  against  law  in  the  particulars  specified,  the  ambiguity  Is  removed 
where  the  particulars  stated  show  that  the  objection  is  to  the  Insufli- 
ciency  of  the  evidence.  —  Id. 

See  Appeal^  10,  14 ;  Estates  or  Deceased  Pbbeom^p  6 ;  Meouobmc^ 
S. 

NOTICE.     See  Bona  Fide  Pubchaeeb. 

NOVATION.     See  Evidence^  9. 

NUISANCE.     See  Considebatiox. 

PARENT  AND  CHILD. 
Custody  or  Child  bz  Uncle  and  Aunt  —  Habeas  Cobpub  —  Riobt  or 
Motheb  —  Choice  of  Child.  —  Upon  the  hearing  of  a  writ  of  habeas 
corpus  sued  out  by  the  mother  of  a  child  to  recover  its  custody  from 
its  uncle,  who  had  been  appointed  ss  its  guardian  by  the  superior  court, 
although  it  may  appear  that  the  order  appointing  the  guardian  was  void 
for  want  of  Jurisdiction,  yet  where  the  mother  voluntarily  relinquished 
the  care  of  the  child  when  she  wss  scarcely  a  year  old,  and  ever  since  she 
was  two  years  of  age  left  her  in  the  exclusive  charge  and  control  of  her 
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uncle  and  rant,  tb»  motber  tMlng  Che  child  bat  twice  In  nearlj  nine 
yean,  and  the  child'e  material  Intereata  will  be  promoted  by  leaving  her 
with  the  ancle  and  aunt,  with  whom  the  child  hereelf  chooeee  to  re- 
main, no  eoerclTe  order  will  be  made  by  the  court  by  which  the  mere 
legal  right  of  the  mother  to  the  custody  of  the  child  may  be  enforced 
against  the  child^s  manifest  inclination  and  reasonable  choice  to  remain 
with  her  uncle  and  aunt,  but  the  child  will  be  left  free  to  go  to  the  home 
of  her  choice.  — Matter  of  Gcte9,  461. 
See  DiYOBca,  16-21 ;  NaoLiaaNCB«  6-0. 

PABTIBS. 

FBAUDUUIVT     QBAHTOB     PBOFmt     BUT    HOT    N1CB88ABT    PlXTT.  — While  a 

fraudulent  grantor  is  a  proper  party  defendant  In  an  action  to  subject 
to  a  lien  of  a  Judgment  the  property  alleged  to  have  been  fraudulently 
eonyeyed,  he  Is  not  a  necessary  party.  — Bkuio  t.  Payma»ter  Mining  Co., 
624. 
See  C0BP0BATX0N8,  2,  4,  6»  9,  11;  Ouasdzajt  axd  Wasd;  PAsmn- 
UBMFs  9,  10 ;  PLBAonro. 

PARTITION. 

1.  BsPABATi  Action  fob  Ditzsion  or  Pbbsowal  Pbopbbtt  Void— Ob* 
OBB  OF  Joint  Salb  — Bxpbnsb  of  Bbcbitbb.  —  Where  real  estate  and 
personal  property  thereon  respectlTely  are  owned  by  different  parties, 
and  are  considered  and  disposed  of  by  the  court  in  two  separate  and  In- 
dependent actions,  one  of  them  being  for  a  partition  of  the  real  estate, 
and  the  other  for  a  sale  of  the  personal  property  and  a  dlTision  of  the 
proceeds,  the  court  has  no  power,  In  the  action  for  partition  of  the  real 
estate,  to  link  the  two  properties  together  in  an  order  for  a  Joint  sale, 
or  by  such  order  to  render  the  owners  of  the  personal  property  answer 
able  for  any  part  of  the  expense  Incurred  by  a  reoelver  In  preserving  the 
real  estate,  and  such  order  of  sale  is  wholly  void.  —  WooOward  t.  iSnpe- 
rior  Court,  272. 
2.0BDaB  OF  Salb  Void   upon    its    Facb  —  Prohibition    not   Ai^lowbiv 

—  Where  the  InYalldlty  of  an  order  of  sale  of  property  appears  upon  its 
face,  a  purchaser  of  the  property  takes  no  title,  and  the  owners  of  the 
property  are  therefore  not  injured  by  a  sale  so  ss  to  warrant  the  tasn- 
ance  of  a  writ  of  prohibition  to  restrain  It.  —  Id, 

8.  RBCBIYBB    in    PaBTITION  —  JUBISDICTION  —  BBBOB    OF    LAW  —  QUBBT. 

—  Whether  the  superior  court  has  potoer  to  appoint  a  receiyer  In  an  ac- 
tion for  partition,  in  the  absence  of  facts  of  an  equitable  nature,  super- 
added to  the  facts  Justifying  partition,  or  whether  the  absence  of  such 
facts  does  not  affect  its  Jurisdiction  to  appoint  a  receiver,  discussed  bat 
not  decided.— Id. 

PARTNERSHIP. 

1.DBALIN0  IN  Lands  —  Statutb  of  Fbauob  —  Obal  Aobbbkbnt^Bvi- 
DBNCB.  —  A  partnership  may  be  formed  for  the  purpose  of  dealing  in 
lands,  bgr  buying  and  selling  lands  generally,  or  It  may  be  limited  to  a 
speculation  upon  a  single  venture;  and  like  any  other  contract  of  part 
nershlp,  it  is  an  agreement  to  share  in  the  profit  and  loss  of  certain  bosl- 
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nen  transactions,  and  does  not  contemplate  any  transfer  of  land  from 
one  party  to  tbe  other,  or  the  creation  of  any  Interest  or  estate  In  lands, 
other  than  a  pecuniary  Interest,  and  need  not  be  in  wrltins  onder  the 
statute  of  frauds,  but  may  be  formed  by  oral  agreement  and  proTed  by 
parol  evidence.  —  Baie$  v.  Babcoek,  479. 

2.  Acquisition  of  Lands  bx  Pabtnbbship  —  BQUiTABLa  Bights  op 
PABTvnBs —  Though  such  partnership  agreement  does  not  of  Itself 
create  any  Interest  or  estate  in  land,  and  a  bill  for  the  conveyance  of 
lands  eould  not  be  maintained  thereunder,  yet  by  the  subsequent  acts  of 
the  parties,  rights  are  acquired  In  reference  to  land  purchased  In  pur- 
suance of  the  agreeemnt  which  a  court  of  equity  will  protect  against  any 
attempt  to  make  the  statute  of  frauds  an  Instrument  of  fraud,  by  rais- 
ing an  equity  superior  to  the  legal  title,  and  controlling  the  legal  title  in 
subordination  thereto.  —  Id, 

8.  Intubbst  in  Lands  —  Tbust  Rbsuutiho  bt  Opbbation  of  Law  — 
Pabol  BviDBNca  OF  Pabtnbbship.  —  If  a  partnership  Is  proved  between 
the  parties  upon  sufficient  evidence,  they  would  have  an  interest  In  the 
lands  acquired  which  forms  a  portion  of  the  assets  of  the  partnership  by 
reason  of  a  trust  resulting  by  operation  of  law  as  an  Incident  to  such 
partnership,  but  that  faet  would  not  constitute  a  reason  for  excluding 
parol  evidence  to  establish  the  existence  of  the  partnership. — Id. 

4.  Pabtnobshxp  Assbts  —  Lands  Tbbatbd  as  Pbbsonaltz.  —  Lands  ac- 
quired by  a  partnership  for  partnership  uses  constitute  partnership 
assets,  and  will  be  treated  in  equity  as  personalty,  whether  tbe  partner- 
ship was  formed  by  oral  or  written  agreement;  and  the  same  principle 
applies  when  the  object  of  the  partnership  is  to  deal  In  lands  which  are 
purchased  with  partnership  assets.  —  Id. 

6b  8btti«bmbnt  of  Pabtnbbship  —  Convbbsion  of  Assbts  into  Money 
^  SouBOB  OF  TrrLB  —  A  court  of  equity.  In  the  settlement  of  partner- 
ship accounts  and  the  conversion  into  money  of  partnership  assets, 
whether  real  or  personal,  and  their  division  among  the  partners,  never 
hiqnires  into  the  source  of  title  of  such  assets,  or  In  whose  name  they  are 
held.  — /d. 

•.Division  of  Pbocxbdsof  8alb  of  Lands  —  Statutb  of  Fbauds  No 
Dbfbnob.  —  In  an  action  for  division  of  the  proceeds  after  a  sale  of  landt 
under  an  oral  partnership  agreement  to  deal  in  lands,  the  statute  of  frauds 
Is  not  allowed  as  a  defense  thereto ;  and  the  same  principles  which  apply 
to  such  an  action  are  applicable  in  an  action  to  subject  land  which  has 
become  a  portion  of  the  assets  of  such  a  partnership  to  a  sale  and  dis- 
tribution of  proceeds  among  the  partners  by  a  court  of  equity.  — Id. 

7.  Fabming  and  Thbashino  Business  —  Shabino  Net  Profits  as  Com- 
pbnsation.  —  In  order  to  constitute  a  partnership  in  the  farming  and 
thrashing  business,  there  must  be  an  agreement  to  carry  on  the  business 
together  and  divide  the  profits,  and  the  fact  that  one  of  the  agreeing 
parties  is  to  receive  one  half  of  the  net  profits  of  the  business  will  cot 
make  him  a  partner  therein,  if  It  Is  agreed  that  he  Is  to  receive  the 
same  only  as  compensation  for  the  use  of  personal  property  let  by  him 
to  be  used  by  the  other  party  in  the  prosecution  of  such  business  in  his 
own  name,  and  solely  on  his  own  account  —  FonderAiM-tf,  Sanborn  d  Co. 
T.  Da  Wm,  57. 


Digitized  by 


Google 


726  Pabtnebship. 


PARTNBR8HIP  (Oontlnned). 

8.  Byzdbnob  or  Pabtmsbbhip  —  Dbclabation  or  Copabtnbb.  —  Upon 
tlM  trial  of  an  lasae  Joined  as  to  the  fact  of  partnership,  the  declaration 
of  an  alleged  partner,  made  in  the  absence  of  the  party  denying  the  part- 
nership, cannot,  as  against  the  absent  one,  be  used  to  establish  the  fact 
of  partnership.  —  /<t. 

9.  AOTIOM   fob   ACCOUNTIMG  and    SBTXLBMBI^T  —  ASBIONMENT   OF   INTBBBST 

—  AssiGNOB  A  Nbcbbsabt  Pabtt.  —  In  sn  action  for  an  accounting  and 
settlement  of  a  partnership,  where  it  appears  that  the  defendant  was  in 
partnership  with  the  plalntllTs  assignor  and  anoUier  person,  all  of  whom 
were  jointly  Interested  In  the  profits  of  the  partnership,  and  It  also  ap- 
pears that  no  settlement  of  the  partnership  matters  had  ever  been  made 
between  the  original  partners,  all  of  them  are  necessary  parties  to  the  ac- 
tion ;  and  a  demurrer  to  the  complaint  for  defect  of  parties,  in  that  the 
partner  who  was  plaintUf's  assignor,  and  who  was  not  Joined,  was  a 
necessary  party  to  the  complete  determination  of  the  controversy.  Is 
properly  sustained.  —  Ouyamaca  Qranite  Co,  y.  Padfle  Paving  Co.,  262. 
10.  Plbaoimq  —  Pabtnbbbhip    in    Contbactb  fob  Stbbbt   Wobk COL- 

LBCTIONS     to    BB     MaDB    BT     COPABTMEB INSUFFICIENT     COMPLAINT. — 

When  the  complaint  in  such  action  alleges  that  the  defendant  agreed 
with  the  platntiflF's  assignor  and  another  person  to  do  certain  street  work 
with  them  as  partners,  and  that  the  defendant  should  appoint  a  book- 
keeper who  should  keep  all  accounts,  pay  all  bills,  and  collect  all  moneys 
belonging  to  the  copartnership,  and  that  the  profits  arising  from  the 
work  should  be  equally  divided,  and  which  alleges  that  the  work  has 
been  performed,  and  that  a  large  sum  of  money  Is  ctiU  uncollected,  but 
which  does  not  aver  that  the  o^fendaut  failed  to  perform  any  of  the  con- 
ditions of  the  agreement  to  be  perforrKcd  by  the  defendant,  or  that  the 
defendant  was  neglecting  or  refusing  to  collect  the  impaid  money,  or  was 
insolvent  or  likely  to  become  so,  or  unable  or  unwilling  to  respoud  to  any 
Just  claim  or  demand  agaiiuit  the  defendant,  or  that  there  was  any  dan- 
ger that  the  money,  when  collected  by  the  defendant,  would  be  mis- 
appropriated, squandered,  or  lost,  falls  to  state  a  cause  of  action.  —  Id. 
fiee  Plbaoino,  5,  10. 

PATENT.     Bee  Public  Lands. 

PAYMENT.     Bee  Bona  Fidb  Pubchabbb. 

PBBPORMANCB.    See  Contbactb  ;  Vbndob  and  Vkcdib. 

PERJURY.     See  CBiMiNAL  Law,  2-4. 

PLACE  OF  TIEUAL. 
1.  Change  of  Place  of  Tbial — ^Affidavit  of  Merits — Defbctivb  Titlb 
OF  Coubt.  —  An  affidavit  of  merits,  upon  a  motion  for  a  change  of  venue 
made  by  a  defendant,  is  not  insufficient  because  of  the  omission  of  the 
names  of  the  defendants  from  the  title  of  the  action,  where  the  notice 
of  motion  states  that  the  motion  will  be  made  "upon  the  aflidavlt  and 
demand  of  defendant  to  change  the  place  of  trial,  annexed  and  served 
with  said  notice,  and  upon  said  notice  and  all  the  papers  and  pleadings 
on  file  in  said  action,**  and  both  the  notice  and  demand  were  duly  en- 
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tlUed  Id  tlie  acdon,  and  thib  affidavit  waa  fllad  with  tha  notlea.  —  Watt  f. 
Bradley^  415. 
8.  SuFFiczKMCX  or  AjrriDATiT  —  Bauar  or  Aovica  ov  Gouhbbl.  ~-  An 
affidavit  of  merits  upon  a  motion  for  a  changa  of  Tenaa,  which  alleges 
that  the  affiant  fully  and  fairly  sUted  all  the  facta  relating  to  the  action 
to  hie  counsel,  and  that  he  is  advised  by  him  that  he  has  a  good,  aob- 
stantial,  and  complete  defense  on  the  merits  of  the  action,  Is  not  defect- 
ive because  of  falling  to  allege  that  the  affiant  believed  the  advice  of 
hla  counsel.  —  J4. 
8.CHAMaa  OF  Vbnue  —  Dzsckxtion.  —  Although  the  dlacretion  of  the 
trial  court  in  granting  or  refusing  a  change  of  venue  In  a  criminal  action 
is  not  an  arbitrary  discretion,  yet  where  Its  ezerdae  has  not  gone  beyond 
legitimate  and  reasonable  limits,  it  cannot  be  rightfully  intarfaiad  with 
by  the  appellate  court.  —  People  v.  Vincent,  426. 

PLBADING. 

l.GainuuL  Dsmubxsb  —  Suppobt  of  Judoicbnt  — SuFrxcnxcr  of  Stats- 
KflMT  —  CiTT  OROiNAMCsa.  —  The  ssme  distinction  between  insuffi- 
cient facts  and  an  insufficient  statement  of  facts,  which  prevails  when 
it  is  considered  whether  the  complaint  supports  the  Judgment,  should 
prevail  upon  general  demurrer ;  and  although  city  ordinances  are  not  set 
out  in  hcBO  verba,  or  pleaded  as  authorised  by  section  469  of  the  Code  of 
Civil  Procedure,  their  existence  alleged  in  the  complaint  must  be  con- 
sidered as  against  a  general  demurrer.  —  Ameetcy  v.  BleoMo  Rapid  Tran 
ait  Co.,  811. 

a.  Grounds  of  Spbcial  Dbmubbkb.  —  Upon  a  general  demurrer  to  a 
complaint,  where  the  facts  necessary  to  constitute  a  causa  of  action  are 
shown  by  the  complaint  to  exist,  although  inaccurately  or  ambiguously 
stated,  or  appearing  by  necessary  implication,  the  demurrer  will  be 
overruled.  —  Id. 

8.  Sbparatb  Rbluf  aoaimst  Oms  of  SaVBRAL  DaFBMDAiiTa  —  Pratsb 
OF  Complaint.  —  The  relief  to  wblch  the  plaintiff  la  entitled  against  any 
one  of  the  defendants  Is  not  limited  by  hla  prayer  for  relief  against  other 
defendants ;  but  he  is  entitled  to  any  relief  Justified  by  the  facts  alleged 
in  the  complaint,  if  proved  or  admitted.  —  Tyler  v.  Mayre,  160. 

4.  UNcnRTAiNTT  —  CONSTRUCTION.  —  The  Character  and  effect  of  an  aver- 
ment that  may  be  uncertain  in  one  of  Ita  clauses  Is  not  limited  to  a  con- 
struction of  that  clause  merely,  but  the  averment  is  to  be  considered  as 
a  whole,  and  Ln  connection  with  the  entire  complaint.  —  Batee  v.  Bab- 
cock,  479. 

6.  Allbqation  a8  to  Pabtnbrship  in  Lands  —  Division  of  Profits  — 
OwNBBSHip  of  LAifD.  —  Au  allegation  that  defendanta  agreed  upon  cer- 
tain terms  to  become  equal  partners  with  the  plaintiff  In  certain  real 
property,  which  the  complaint  elsewhere  shows  was  held  by  plaintiff 
upon  a  dry,  naked  trust  for  third  parties,  and  was  purchased  from  the 
beneficiaries  and  transferred  to  another  person  as  trustee  for  plaintiff 
snd  defendants,  does  not  necessally  imply  an  agreement  for  a  convey- 
ance of  the  property  to  the  defendants :  and  taken  In  connection  with  the 
other  averments  of  the  complaint,  and  with  an  averment  immediately 
following,  that  they  were  to  share  equally  all  sums  received  for  the  prop- 
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erty,  and  all  profits  and  loaaet  aecnilng  on  account  thereot  ihows  that 
the  agreement  was  for  a.  partnership  In  the  profits  that  might  result 
from  dealing  In  the  land,  and  had  no  necessary  relation  to  the  ownership 
of  the  land.  — /d. 

6.  DivcBsioN  OF  Watbb  —  Pasticipatxon  or  Plaintiff  as  Tin  ant  in  Com- 
mon—  Plbaoinq  —  DiNiAL  OF  iNjuBT  —  EsTOPPiL.  —  In  au  action  to 
recoyer  damages  for  the  alleged  dlYerston  of  water  by  means  of  a  dam 
constructed  by  the  defendants,  It  may  be  shown  as  a  defense,  under  the 
denial  of  Injury  to  the  plaintiff,  that  the  plaintiff  participated  with  the 
defendants  In  the  maintenance  of  the  dam  and  diversion  of  the  water,  as  a 
tenant  in  common  with  the  defendants ;  and  It  Is  not  necessary  spedaily 
to  plead  such  fact  as  an  estoppel.  —  Ohurohia  t.  Baumaim,  641« 

7.  C0N8NNT  TO  INJURY.  —  One  who  consents  to  an  act  which  occasions  him 
loss  Is  not  wronged  by  it.  —  Id. 

8.  Anbwbb  —  Nbw  Mattxb.  —  Any  matter  which  does  not  discharge 
or  aToid  a  cause  of  action  theretofore  existing,  but  the  purpose  of 
which  Is  to  show  that  the  alleged  cause  of  action  never  did  exist,  and 
that  material  allegations  of  the  complaint  are  not  true,  is  not  new  mat- 
ter such  as  is  required  to  be  specially  pleaded.  —  Id, 

9.  Dbnial  bi  Affibmatitb  AUiBQATiONS  —  FINDING.  -*  An  Issus  may  oe 
taken  upon  a  material  allegation  of  the  complaint  by  an  afllrmatlTe 
allegation  in  the  answer  Inconsistent  with  It ;  and  a  finding  of  afllrmatlye 
facts  which  are  inconsistent  with  an  averment  which  the  answer  denies 
Is  a  sufiicient  finding  that  the  averment  is  not  true.  — Id, 

10.  Action  to  Dissolvb  Pabtnbbship  —  Aobbbmbnt  SmraiBsmiNo  Pabt- 
NBBSHiP  CoNTBACT  —  Ambndmbnt  OF  Answbb  UPON  Tblal.  —  In  an 
action  for  a  dissolution  and  accounting  of  an  alleged  partnership,  bssed 
upon  the  violation  of  a  written  agreement  entered  into  by  the  defendant 
with  the  plaintlfrs  Intestate,  whe^  the  defendant  denied  the  partnership, 
and  set  up  as  one  of  his  defenses  that  the  alleged  agreement  had  been 
superseded  and  annulled  by  a  subsequent  written  agreement  between 
plaintiff,  defendant,  and  a  third  party,  and  upon  the  trial,  after  having 
proved  the  execution  of  the  subsequent  agreement,  sought  to  show  by 
oral  testimony  that  it  had  been  executed  upon  the  consideration  and 
agreement  that  the  first  agreement  should  be  canceled,  and  all  claims  of 
plain tlff*B  Intestate  against  the  defendant  waived  thereunder,  but  aa  ob- 
jection was  made  to  the  testimony,  upon  the  ground  that  it  was  incom- 

'  petent,  and  not  responsive  to  any  of  the  issues  raised  by  the  pleadings, 
which  objection  was  sustained,  it  is  error  for  the  court  to  refuse  to  allow 
the  defendant  to  amend  his  answer  so  as  to  obviate  the  objection  that 
the  evidence  was  not  within  the  issues.  —  Onidery  v.  Oreen,  680. 

11.  Amendment  to  Allow  Pboof  of  Dbfxnsb  —  Subpbibi  —  Condition 
OF  Amendment.  —  The  court  should  allow  the  defendant  to  make  amend- 
ments to  his  answer,  to  enable  him  to  prove  facts  which  will  constitute 
a  defense  to  plaintHTs  demand ;  and  if  by  reason  of  such  amendments  the 
court  Is  satisfied  that  the  plaintiff  Is  taken  by  surprise,  and  requires  fu^ 
ther  time  to  prepare  to  meet  the  defense,  it  can  oontlnoe  the  case,  and 
Impose  such  terms  as  will  compensate  plaintiff  for  ths  sipensa  and  delay 
caused  thereby.— id. 
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15.  Dun  ow  OoDsr  —  COBBscnoM  or  DsFBcnn  Lakquaqi  —  DaFiMsa 
Kmowm  to  Aotbbsabt.  —  It  can  very  rarely  happen  that  a  court  will  be 
Juatlfled  In  refusing  a  party  ieaye  to  amend  his  pleading  so  that  he  may 
properly  preeent  hla  case,  and  obrlate  an  objection  that  the  facts  which 
constitute  his  cause  of  action  or  his  defense  are  not  embraced  within  the 
tssner  or  properly  presented  by  his  pleading.  Tills  rule  is  especially  co- 
gent when  the  objection  to  testimony  is  not  that  It  is  then  for  the  first 
time  brought  to  the  notice  of  the  adversary,  but  that  by  reason  of  the 
language  of  the  pleading  it  is  not  within  the  terms  of  the  issue.  —  Id, 

1ft.  Option  fob  Baud  or  Whbat  —  Action  fob  Bbbach  —  Dbmubbkb. — 
▲  complaint  alleging  that  the  defendant  executed  a  contract  with 
tiM  plaint IflFs.  setting  out  a  copy  of  the  contract,  which  acknowledged 
the  receipt  of  a  consideration  of  one  hundred  dollars,  for  which  the 
defendant  allowed  the  agent  of  the  plaintiffs  the  "priYllege"  to  de- 
llTsr  to  the  defendant,  within  thirty  days,  five  hundred  tons  of  8/87 
wheat;  *'at  one  dollar  and  eighty  cents  per  cental*' ;  and  which  further 
alleges  that  within  thirty  days  the  plaintiffs  tendered  a  delivery  of  the 
wheat  and  demanded  payment  of  the  price,  which  the  defendant  refused 
to  pay,  —  states  a  cause  of  action  for  the  breach  of  an  alleged  conditional 
agreement  to  buy  the  wheat  at  plaintiffs'  option,  and  Is  sufficient,  as 
against  a  general  demurrer.  —  Berry  ▼.  Kotoalaky,  184. 

14.C0NTBACT  Plbaded  IN  HjBC  Vbbba  —  Mbaning  or  Wonos  OB  Ab- 
BBBVIATIONS  —  Etidbncb  —  Spbcial  Demurbbb.  —  Where  a  written 
agreement  is  set  out  in  full  in  a  pleading,  the  meaning  of  words  or 
abbreviations  therein  may  be  proved  on  the  trial,  for  the  purpose  of 
enabling  the  court  to  Interpret  the  words,  and  the  oral  evidence  as  to 
their  meaning  need  not  be  stated  in  the  pleading,  nor  do  abbreviations 
contained  in  the  contract  render  the  pleading  liable  to  special  demurrer. 
— /d. 

16.  SUBPLUSAGB.  —  Where  a  complete  contract  is  expressed  without  abbre- 
yiatlons  used  therein,  they  may  be  disregarded  as  surplusage,  if  they  are 
meaningless.  —  Id, 

18.  Dbbcbiption  or  Whbat  —  Abbrbviations  —  Special  Dbmurreb.  — 
The  words  or  abbreviations,  "8/87  wheat,"  cannot  be  said,  upon  a  special 
demurrer  to  the  pleading,  to  be  unintelligible  or  meaQlngless.  nor  can  it 
be  said  that  their  use  renders  the  pleading  ambiguous  or  uncertain.  — 
Id. 

IT.  Constbuction  or  Pleadings  —  Issues  —  Denial  ok  Ownbrsuip  — 
Faildbb  to  Dbnt  8PBCIPIC  Boundaries  Recited  —  Proof  of  Boun- 
DABIBS.  —  Where  the  complaint  in  an  action  to  quiet  title,  after  alleging 
the  plaintiff's  ownership  of  the  land  as  marlced  on  a  plat,  proceeds  by 
way  of  recital  to  state  that  the  land  is  particularly  described  according 
to  certain  specific  metes  and  bounds,  and  the  answer,  without  Joining 
special  issue  as  to  the  boundaries,  denies  the  ownership  by  the  plaintiff  of 
the  land  described  in  the  complaint,  or  any  part  thereof,  the  fact  is  not 
thereby  admitted  that  the  land  is  correctly  described  by  the  metes  and 
bounds  specified  In  the  complaint,  but  the  plaintiff  must  prove  that  fact, 
and  in  the  absence  of  any  evidence  to  prove  them,  a  Judgment  quietiuf 
the  title  to  the  land  described  by  such  specific  boundaries  will  be  re 
versed  upon  appeal.  —  Redd  v.  Murry,  48. 
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18.  Justification  umdsh  ATTACHSonrr  aoainst  Plaiiitiit's  TtaooB  — 
Statute  of  Frauds  —  CHAMoa  of  Fosssssiom  —  Sutficuuict  or  An- 
swBB  —  Appeai«  —  Objbction  fob  F»8T  Tims.  —  Whtn  the  defendant. 
In  an  action  for  the  conTerslon  of  goods,  Jostifled  nnder  s  writ  of  sttach- 
ment  against  the  vendor  of  the  plaintiff  under  the  statate  of  frauds  for 
want  of  a  suffldent  change  of  possession,  and  the  trial  was  conducted  in 
the  trial  court  without  demurrer  to  the  answer  or  objection  to  evidence, 
upon  the  assumption  of  all  parties  that  the  plea  was  sufficient  in  form. 
It  cannot  be  objected  to  for  the  first  time  upon  appeal.  —  Diefendorff  ▼. 
Hopkins,  843. 
10.  Two  Counts  upon  Saub  Caubb  of  Action  — •  Dbuubbbb  to  Fibst 
Count  —  Erbob  without  Fbbjudicb. — The  sustaining  of  a  special 
demurrer  for  uncertainty  to  the  first  count  of  a  complaint,  consisting  of 
the  common  count  for  money  had  and  received,  the  other  count,  upon 
which  the  case  was  in  fact  tried,  consisting  of  a  claim  for  over-drafts 
of  defendant's  accounts  with  the  plaintiff  bank,  if  erroneous,  cannot 
be  prejudicial  error,  where  it  appears  from  the  evidence  that  there  could 
be  no  recovery  upon  the  first  count,  and  that  both  counts  were  in- 
tended to  represent  the  same  cause  of  action.  —  Oonaolidated  Hat.  Bank 
V.  P.  O.  fif.  S,  Co.,  1. 
See  CoNsiDBBATioNj  1;    CoMTBACTS,    13-15;    COBPOBAnOXS,   i»   2,    6; 

Dbbds,  11;    Estates    of    Dbcbasbd    Fbbsons,    4;    BzacimoM,    2; 

Judombnt;   Mbchanic's   Libn,  8;   Nbgliobncb,  9;   Pabtxbb;  Pabt- 

NBBSHiP,  10;  Pbacticb;  Statutb  of  Limitatiohb,  1;  YncDOB  and 

Vbndbb,  1,  6 ;  Watbb  and  Watbb  Biobtb,  74^ 

POLICE  COURT.     See  Taxation,  1,  2. 

POSSESSION.    See  Advbxsb  Possession  ;  Bjbcticbnt  :  Bicxnbnt  Doxam ; 
Instbuctions  ;  Rbcbivbb  ;  Statute  of  Fbaudb,  1,  2. 

practice. 

1.  RULBS    OF    PBOCBDUBB OBJECT   AND    CONSTBUCTtON.  —  RulSS    Of    pTOOS- 

dure,  whether  statutory  or  made  by  the  court,  are  Intended  to  facilitate 
courts  in  doing  justice  between  the  parties,  and  when  not  jurlsdlctioBal 
are  intended  for  the  convenience  of  courts  and  litigsnts,  and  should  be 
liberally  construed.  —  Smith  v.  Whittier,  279. 

2.  Continuance  —  Discbbtion  —  Good  Faith  of  Appucation.  —  Applica- 
tions for  continuance  are  addressed  to  the  sound  discretion  of  the  trial 
court,  and  its  action  will  not  be  disturbed  on  appeal  unless  the  record 
affirmatively  shows  that  It  abused  its  discretion.  There  is  no  abuse  of 
discretion  in  refusing  to  grant  a  continuance  if  the  circumstances  cast  sus- 
picion on  the  good  faith  of  the  application,  and  Induce  the  belief  that 
it  was  Intended  only  for  delay.  —  Bamet  v.  Bamee,  171. 

8.  Libebalitt  of  Discbbtion  in  Divobcb  Cabbs  —  Nbcessitt  of  Good 
Faith  and  Diligence.  —  While  the  trial  court  should  be  most  liberal  in 
granting  continuances  In  divorce  cases,  because  the  public  as  well  as  the 
parties  to  the  action  are  Interested  in  the  result  of  the  suit,  a  defendant 
must  be  held  to  the  exercise  of  good  faith  and  diligence,  and  cannot  be 
heard  to  complain  if  the  failure  to  present  his  defense  results  ttom  an 
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attempt  to  subordinate  the  business  of  the  oonrt  to  his  own  business 
engagements  and  eouTenlenoe.  —  Id. 

4.  BaoPBiriHG  Casb  fob  Fubthsb  BviDaNcn  —  DiscanTioN.  —  The  action 
of  the  trial  court  In  refusing  to  reopen  an  action  after  the  close  of  the 
trial,  for  the  purpose  of  allowing  the  introduction  of  additional  evidence, 
Is  not  an  abuse  of  discretion,  where  there  is  no  showing  of  any  excuse 
for  not  haying  produced  the  evidence  at  the  trial.  —  Consolidated  Nat. 
Bamk  ▼.  P.  0.  B.  8.  Co.,  1. 

B.  Dismissal  op  Action — Obdbb  op  Attobnbt  tob  FujifTiFF — Judgicbnt 
— JuBiSDiCTioN— Appbabancb  OF  Dbfbkdamt.  —  The  filing,  by  a  plaintiff 
la  an  action,  of  a  paper  stating  that  the  action  Is  thereby  dismissed,  sim- 
ply amounts  to  an  order  for  the  dismissal  of  the  action  upon  which  the 
clerk  is  authorised  to  enter  a  judgment  of  dismissal,  and  does  not  of  Itself 
operate  as  a  dismissal  of  the  action  ;  and  the  court  retains  Jurisdiction  of 
the  action  until  the  Judgment  of  dismissal  is  entered  by  the  cleric ;  and 
if  no  Judgment  is  entered,  and  the  defendant  appears  and  answers  after 
the  order  for  dismissal  Is  filed,  the  court  has  Jurisdiction  to  render  Judg- 
ment in  the  cause  for  the  plaintiff.  —  Barnes  v.  Barnes,  171. 

6i.  Nonsuit  aftbb  Submission  of  Caubb.  —  The  court  is  Justified  in  grant- 
ing the  defendant's  motion  for  a  nonsuit,  after  the  evidence  on  both 
sides  has  been  heard,  where,  if  the  motion  had  been  denied  and  a  verdict 
found  for  the  plaintiff,  it  would  have  been  set  aside  as  not  supported  by 
but  contrary  to  the  evidence.  —  Foa  v.  8.  P.  Co.,  234. 

7.  Bffbct   op   Aobbbd   Statbmbnt  —  Rbstbiction    to    Facts    Admitted. 

—  Where  a  case  Is  submitted  under  an  agreed  statement  of  facts,  the 
consideration  of  the  court  is  restricted  to  the  facts  sdmitted,  and  its 
Judgment  cannot  be  based  upon  any  other  facts  which  it  may  suppose 
one  of  the  parties  can  establish.  —  Oreen  v.  Fresno  County,  329. 

8.  NonCB   OF   OVBBBULINO   OF   DBMUBBBB PRESENCE    IN    COUBT WaIVEB 

OF  Wbittbn  Noticb.  —  Written  notice  of  the  overruling  of  a  demurrer 
Is  waived  by  the  presence  in  court  of  the  attorney  for  the  demurring 
party  at  the  time  of  the  ruling,  and  the  time  to  amend  or  answer  runs 
in  such  case  from  the  time  when  the  ruling  Is  made.  —  Wall  v.  Heald, 
864. 

9.  Default  Judgment  —  Authobitt  of  Clbbk.  —  When  a  demurrer  has 
been  overruled  and  time  given  to  answer,  but  no  answer  is  filed  within 
the  time  granted  by  the  court  to  the  defendant  in  which  to  answer,  the 
clerk  is  authorised  to  enter  a  default  Judgment  without  an  order  of 
the  court.  —  Id. 

10.  Vacatxno  Judgment  — ^Excusable  Neglect  —  Absence  from  Trial  -— 
Notice  of  Setting  of  Cause  —  Reliance  upon  Opposing  Attornets. 

—  It  is  not  an  abuse  of  discretion  for  the  trial  court  to  deny  a  motion  to 
vacate  a  Judgment  rendered  In  the  absence  of  the  parties  against  whom 
the  Judgment  is  given,  on  the  ground  of  excusable  neglect,  where  the 
application  to  set  It  aside  simply  shows  that  such  parties  had  no  notice 
of  the  setting  of  the  case  for  trial ;  that  they  relied  upon  the  belief  that 
they  were  entitled  to  notice,  as  they  were  non-residents  of  the  county; 
that  the  rules  of  court  specified  no  time  for  the  calling  of  the  calendar 
and  the  setting  of  cases :  and  that  the  attorney  for  the  applicant  wrote 
to  the  attorneys  for  the  adverse  party,  requesting  them  to  inform  him  as 
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MOD  as  the  cafue  was  set ;  and  that  the  iMutlea  and  their  attorney  hellaived 
that  the  request  would  be  compiled  with  and  no  advantage  taken  of  their 
absence.  —  Duty  ▼.  Prudom,  646. 

11.  Dun  OF  Pabtiiis  to  Action  —  Noncn  of  PnocnBDiNGa.  —  Parties 
to  an  action  and  their  attorneys,  whether  residents  or  non-residents  of 
the  county  where  the  action  Is  pending,  most  watch  Its  progress,  and 
are  charged  with  notice  of  the  fact  that  It  has  been  set  for  trial.  The 
parties  are  bound  to  know  the  rules  of  the  trial  court,  and  If  the  mies 
flz  a  day  for  setting  causes  for  trial,  they  are  presumed  to  know  the  faet, 
and  If  the  rules  do  not,  they  most  goTem  themselTes  accordingly,  and 
learn  from  the  proceedings  of  the  court  when  the  case  Is  to  be  heard.  — 
Id. 

12.  Reasonablb  Oppobtunftt  fob  Triai^  —  Parties  will  not  be  foreed  to 
trial  without  a  reasonable  opportunity  to  prepare  therefor,  and  the  eonrt 
would  abuse  Its  discretion  in  refusing  a  continuance  or  In  refusing  to  aet 
aside  a  judgment  taken  because  of  hasty  action  In  setting  a  case  for  trial 
at  an  unreasonably  early  day,  whereby  a  party  has  been  unable  to  be 
present  or  to  prepare  for  trial.  —  Id. 

18.  JUDQiaiNT  BT  DBFAULT APPLICATION  TO  VACATB BXCUSABLS  NnGLBCT 

—  Discbbtion  —  Appbal.  —  Applications  to  the  trial  court  to  set  aside  a 
judgment  by  default,  upon  the  ground  of  excusable  neglect,  are  addressed 
to  the  sound  legal  discretion  of  the  trial  court,  and  the  order  of  that 
court.  In  granting  or  denying  the  motion,  will  not  be  disturbed  upon 
appeal,  unless  an  abuse  of  discretion  Is  shown.  —  WiUiamton  y.  Cum- 
minga  Bock  Drill  Co.,  652. 

14.  IN8UFFICIBNT     SHOWING MiSTAKB     IN     MASKING     TlKS     FOB     AHSWEB 

—  NuuEBOus  Actions. — It  cannot  be  said  to  be  an  abuse  of  discretion  for 
the  trial  court  to  refuse  to  set  aside  a  judgment  by  default,  upon  the  ground 
of  excusable  neglect,  where  the  affidavits  merely  show  that  there  were 
seyeral  actions  between  the  same  parties,  and  that  when  the  defendant's 
attorney  received  the  summons  and  copy  of  complaint,  he  marked  the 
papers  ''Answer  due  April  28d,'*  whereas  it  was  due  the  21st,  and  the 
only  reason  for  his  not  having  filed  the  answer  was  his  mistake  In  mark- 
ing the  papers,  and  owing  to  the  fact  that  there  were  so  many  actlona 
against  the  defendant.  —  Id. 

16.  Pboof  of  Sebvicb  of  Sumuonb  —  Affidavit  —  Iukatsbial  Facts  — 
Citizenship  —  Cbbtified  Copt. —  A  judgment  by  default  Is  not  erro- 
neous because  the  affidavit  of  service  of  summons  falls  to  show  that  the 
person  making  the  service  was  a  white  male  citizen  of  the  United  States, 
or  that  he  served  a  certified  copy  of  the  complaint,  as  neither  of  these 
things  are  necessary.  —  Id. 

16.  Stipulation  of  Attobnbts  —  Constbuction  of  Codb  — ^Wbittbn  Aoan- 
mbnt  not  Filed  nob  Entered  upon  Minutbs.  —  Section  288  of  the 
Code  of  Civil  Procedure,  which  provides  that  an  attorney  can  bind  hia 
client  in  an  action,  by  his  agreement,  "filed  with  the  clerk,  or  entered 
upon  the  minutes  of  the  court,  and  not  otherwise,*'  was  not  Intended  to 
enlarge  or  abridge  the  authority  of  the  attorney,  but  only  to  prescrlbs 
the  manner  of  its  exercise,  and  does  not  require  a  construction,  that  la 
DO  instance  shall  an  agreement  which  tbe  attorney  may  make  In  behalf 
of  his  client  be  binding,  unless  entered  in  the  minutes  of  the  court,  or 
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filed  wltb  the  elerk.  Ita  prorlBlons  refer  to  erecotory  agreements.  aaS 
not  to  tboee  which  have  been  wholly  or  In  part  executed.  —  BmUh  y. 
WJtitHor,  279. 

17.  Stipulation  Actbd  upon  without  Filing  —  Bstoppnl.  » If  the  at- 
torneys In  an  action  have  acted  upon  a  written  agreement,  to  snch  an  ex- 
tent that  It  would  be  inequitable  not  to  recognise  Its  binding  effect,  tae 
eoart  will  not  allow  the  agreement  to  be  repadiated,  npon  the  ground 
that  It  nas  not  been  filed  with  the  clerk.  —  Id. 

18.  Bffict  or  Substitution  op  Attobnbts  —  Continuing  Fobcb  op  Stip- 
ulation.—  The  parties  to  an  action  cannot  be  relieved  from  an  obli- 
gation created  by  their  attorneys,  by  the  mere  fact  that  another  attorney 
Is  substituted  In  the  place  of  the  former  attorneys  who  created  the  obli- 
gation. An  attorney  who  is  substituted  for  another  In  a  cause  steps 
Into  the  place  of  his  predecessor,  and  stands,  with  reference  to  the 
case  and  to  the  other  party,  precisely  as  did  his  predecessor,  and  can  re- 
pudiate or  be  relieved  from  an  agreement  that  had  been  made  by  him, 
only  to  the  same  extent  and  in  the  same  manner  as  could  his  predeces- 
sor. —  Id. 

19.  Stipulation  as  to  Testimony  —  Continuing  Consent  —  Death  op 
Witness  —  iBBETOCABUi  Aobbbment  —  Efpect  op  Subsequent  Fil- 
ing.—  The  execution  of  a  stlplation  between  the  attorneys  of  the 
parties  to  a  cause,  that  the  testimony  of  a  witness  taken  in  another  action 
should  be  read  and  used  in  the  trial  of  the  cause  in  which  the  stipulation 
was  entered  into.  Is  a  continuing  consent  on  the  part  of  the  attorneys 
that  the  stipulation  may  be  filed  at  any  time  thereafter,  unless  they 
may  in  some  direct  and  express  mode  signify  their  withdrawal  of  such 
consent ;  and  the  death  of  the  witness  before  such  withdrawal  renders  the 
stipulation  irrevocable ;  and  the  filing  of  the  stipulation  thereafter  has 
the  effect  to  operate  and  become  binding  upon  the  parties  as  from  Its 
date.  — /tf. 

20.  Obal  Stipulation  —  Extension  op  Time  to  Anbwbb  —  Setting  Aside 
Judgment  bt  Dbpault.  —  Although,  as  a  general  rule,  a  stipulation  of 
counsel  cannot  be  enforced  unless  put  in  writing,  or  entered  in  the  min- 
utes of  the  court,  yet  where  an  oral  agreement  for  an  extension  of  time 
to  answer  or  demur  Is  admitted,  and  has  been  relied  upon  by  the  defend- 
ant, a  Judgment  by  default  taken  against  him  in  violation  of  the  terms  of 
the  stipulation  should  be  set  aside.  —  Johnson  v.  Sweeney,  304. 

21.  Pboop  op  Obal  Aobbbment  —  Admission  —  Executed  Agbbbhent  — 
Estoppel.  —  If  the  party  against  whom  a  verbal  stipulation  is  invoked 
denies  that  such  a  stipulation  was  made,  the  court  will  not  hear  the  par- 
ties  for  the  purpose  of  settling  the  dispute;  but  where  the  facts  relied 
upon  by  the  moving  party  are  not  controverted,  there  is  no  reason  for 
the  application  of  the  rule,  and  it  is  too  late  to  repudiate  the  stipulation 
after  it  has  been  execjted.  —  Id. 

See  Appeal  ;  Attachment  ;  Costs  ;  Evidence  ;  Execution  ;  Findings  ; 
Judgment;  Nxw  Tbial;  Pabtition;  Place  op  Tbial;  Plbadino; 
Summons. 

PRINCIPAL  AND  AGENT.     Bee  Agenct. 

PROBATE  lukW.     See  Estates  op  Deceased  Pebsonb. 
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PROHIBITION.     See  Pabtivioii. 

PUBLIC  Lands. 

1.  PrBBCBIPTION  —  ADYEBSB     Ut9«B     OF     WaTBB  —  PUBLIC     LAUDS  —  Gbaut 

rstou  OOTBRKHBNT.  —  There  can  be  no  advene  poaaeBslon  of  land,  or  ad- 
yerse  user  of  water  to  the  natural  flow  of  which  such  land  la  entitled,  so 
lon^  as  the  title  to  the  land  remains  In  the  Dnlted  SUtes :  but  a  prescrip- 
tive right  to  the  use  of  water  may  be  acquired  after  the  leiral  title  of 
such  land  has  vested  In  a  grantee  of  the  government. — Jatunn  v.  Bmith, 
154. 

2.  Grant  to  Cbntbal  Pacific  Bailboad  Compakt  —  Vbstimo  of  Tttls 

—  The  grant  of  land  to  the  Central  Pacific  Ballroad  Company,  by  the 
acta  of  Congress  of  July  1,  1862.  and  July  2.  1864.  to  aid  In  the  con- 
struction of  Its  road,  was  a  grant  in  pr<t9enU,  passing  the  legal  title  to 
the  lands  granted  as  of  the  date  of  the  grant,  as  soon  as  the  sections 
were  Identified  by  a  legal  survey  and  the  definite  location  of  the  road. 
— /d. 

8.  Patent  fob  Railboad  Land  —  Divbrsion  of  Watbb — Statutb  of 
Limitations.  —  As  the  legal  title  to  land  granted  to  the  Central  Pacific 
Railroad  Company  vested  in  the  company  upon  Identification  of  the  land, 
and  not  at  the  date  of  the  patent  issued  by  the  United  States,  the  stst- 
ute  of  limitations  commenced  to  run  tn  favor  of  one  who  diverted  the 
waters  of  a  stream  upon  the  land  after  such  Identification  and  prior  to 
the  date  of  the  patent,  from  the  date  of  the  diversion,  as  against  the  rail- 
road company  and  Its  grantees.  —  Id, 

4.  Effect  of  Grant  —  Advbbsb  Possession  —  Subsbqubnt  Patbnt.  — 
When  the  legal  title  to  land  is  granted  by  act  of  Congress,  the  title  of 
the  government  is  as  effectively  divested  as  It  would  be  by  the  Issuance 
of  a  patent  therefor  by  the  executive  department  under  authority  of 
law,  and  such  land  then  becomes  subject  to  the  limitation  laws  of  the 
state  In  which  It  is  situated,  and  an  adverse  possession  thereof,  sfter 
the  date  of  such  grant  for  the  requisite  period  fixed  by  such  laws,  will 
ripen  Into  a  legal  title  in  favor  of  the  adverse  possessor,  and  the  effect 
of  such  possession  Is  not  Interrupted  or  defeated  by  the  subsequent  Issu- 
ance of  a  patent  therefor  In  pursuance  of  such  act  of  Congress.  —  Id. 

6.  Recitals  in  Patent  —  Subvet  and  Identification  of  Land  Gbantbd 

—  Payment  of  Costs  and  Fees.  —  The  recitals  In  the  patent  from  tha 
United  States  to  the  Central  Pacific  Railroad  Company,  showing  that 
the  line  of  the  railroad  was  definitely  located,  and  that  the  company 
afterward  filed  with  the  register  and  receiver  at  Sacramento  a  selection 
of  the  land  under  the  acts  of  Congress,  and  that  such  selection  was  prop- 
erly certified  to  or  approved  by  such  register  and  receiver,  are  sufflclent 
proof  of  the  fact  that  the  land  was  at  the  date  of  its  selection  surveyed 
by  authority  of  the  United  States,  and  Identified  as  land  to  which  the 
grant  made  to  the  company  had  then  attached,  and  that  the  costs  of 
such  survey  and  other  fees  required  by  law  had  been  paid  by  saeh  cob- 
pany.  —  Id. 

6.  Patent  —  Ejectment  —  Evidence  — Offbb  of  Pboof —  Publication  of 
Notice  of  Stibvbt  aftbb  Patent  —  Objections  to  Subtbt. —  An  offer 
by  the  plaintiff.  In  an  action  of  ejectment  to  recover  land  within  the 
former  pueblo  of  Los  Angeles,  to  prove  that  there  was  no  publication  of 
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notlee  of  the  surrey  and  plat  npon  which  was  based  the  patent  to  tha 
dtj  ot  Los  Angeles,  under  which  the  defendant  claims,  prior  to  the  Is- 
suance of  the  patent  and  that  the  United  States  surreyor-general  pub- 
lished notice  of  the  prior  survey  after  the  patent  was  issued,  and  that 
the  dty  made  objections  to  the  survey,  which  were  overruled.  It  being 
admitted  that  the  city  authorities  did  not  then  know  of  the  issuance  of 
tne  patent,  and  that  they  afterward  demanded  its  delivery,  is  properly 
rejected.  Such  eridence  does  not  show  a  non-acceptance  of  the  patent 
by  the  city,  or  that  It  did  not  pass  the  legal  title,  although  a  subsequent 
patent  for  the  same  land  was  issued  and  delivered  to  the  city.  —  Alv€h 
raOo  Y.  Ifordhott,  116. 
7.  Effect  of  Pactnt  —  RncosD  —  Vbstino  of  Titlb  —  PBSsuiCFTioxr  of 
AcCBPTANcn.  —  When  a  United  States  patent  is  signed,  sealed,  and  re- 
corded in  the  records  of  the  land-office,  the  title  to  the  land  therein  de- 
scribed is  transferred  to  the  grantee,  as  far  as  the  government  is 
concerned,  and  its  acceptance  by  the  grantee  will  be  conclusively  pre- 
sumed, unless.  Immediately  upon  knowledge  of  its  issue,  his  refusal  to 
accept  It  is  explicitly  declared,  and  such  refusal  is  communicated  to  the 
land-office.  —  Id. 
See  Watib  and  Watbb  Rights,  4. 

PUBLIC   0FFIC7&R&     See   County    GoviiBNMaNx  Act;  Hasbob  Cokkzs- 
sioNnaa. 

PUBLIC  POLICY.    See  Conbidbbation^  8. 

PUBBLO.     See  Public  Lan]>8«  0,  7. 

QUANTUM  MERUIT.     See  Contbact,  1«  ML 

RAILROAD  LANDS.     See  Public  Lands. 

RECEIVER. 
POSSBSSION    OF    RBCBIVBB — CONVBTANCB    BT    MOBTOAGSBS    UPON    BBBACS 

OF  Condition.  —  A  conveyance  by  a  railroad  company  of  a  portion  of 
Its  property  to  parties  with  whom  It  had  contracted  to  convey  such  por- 
tion upon  the  breach  of  a  condition  cannot  disturb  the  possession  of  a 
recelrer  appointed  by  the  court,  in  an  action  against  the  company 
for  the  foreclosure  of  a  mortgage,  or  embarass  him  in  the  discharge  of 
his  duties.  —  Klauher  v.  Ban  Diego  Btreet-oar  Co.,  S58. 
See  Contbact,  2;  Pabtition. 

RECLAMATION  DISTRICT. 

1.  acTiON  to  Rscovbb  Asbessmbnt  —  Validity  of  Db  Facto  Oboaniza- 
TiON  —  Acts  of  Officbrs  Levying  Assessment.  —  In  an  action  to  re* 
cover  an  assessment  levied  upon  land  by  a  de  t<icto  reclamation  district, 
the  defendant  cannot  collaterally  question  the  validity  of  the  organiza- 
tion of  the  district,  or  of  the  acts  of  the  board  of  trustees  and  commis- 
sioners in  using  data  In  the  nature  of  evidence  furnished  by  surveys, 
estimates,  and  reports  considered  by  them  as  to  the  assessment  of  lands 
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In  the  dUtrlct,  not  Inyalidating  their  acts,  otherwtM  legal.  In  lertiif  tlM 
aBseaament  sued  upon.  —  BeolamaHan  DUtriot  Vo,  124  t.  Gray,  eOl. 

2.  Lbgislatitb  Validation  ov  Dibtbict  —  PBoor  or  Cobpobati  Bzib^ 
BHCB  —  Validitt  of  Assbssmbmt. —  An  act  of  the  legislature  parport- 
Ing  to  legalize  and  yalldate  a  reclamation  district  Is  condnslTe  proot  Ib 
an  action  to  recover  an  assessment  upon  lands  In  the  district,  of  the 
existence  of  the  corporation  from  the  time  of  the  passage  of  the  act,  and 
an  assessment  levied  thereafter  in  accordance  with  the  statate  having 
reference  to  the  organisation  of  the  district  Is  yalid  and  enforceabla.  — 
Id. 

8.  Public  Cobfobatiom  —  Cbeation  bt  Spbclal  Act  ob  Lboislatitb 
Rbcoonition.  —  A  reclamation  district  Is  a  public  corporation,  whldi 
can  be  created  not  only  by  the  means  and  In  the  manner  proTlded  by 
the  general  law,  but  also  by  specUl  act  or  Implleatloa.  Leglalattv<B 
recognition  Is  In  many  cases  suillclent  proof  of  Its  eslsteBea.-— I4k 

RBCORDINO.     See  Coxtba€t«  6-8 ;  Dbbds.  7. 

RES  ADJUDICATA.     See  Dbbds,  17. 

ROADS.    See  Stbbbts^  Roaim,  axd  Hiohwatil 

ROBBERY.     See  CBiKiirAL  Law,  17. 

STATE  HARBOR  COMMISSIONERS.     See  Habbob  OOKmssiOHBUL 

STATUTES. 
Statutobt  CoNBTBUcnoN  —  Spbcial  Statxttb  —  BxcBpnoN  FBOiff  Gm- 
BBAL  Law  —  Effbct  of  Rbpbal.  —  A  special  provision  of  the  legla- 
lature,  applicable  to  a  certain  city  only,  excepts  the  city  from  the  effect 
of  a  general  law  upon  the  same  subject,  to  the  same  extent  as  though 
It  were  a  part  of  the  general  law,  and  when  the  provision  creating  tha 
exception  Is  repealed,  the  operation  of  the  general  law  la  extended  to  that 
extent. — Santa  Barbara  v.  Sldred,  878. 
See  HoxB  fob  Cabb  of  Imbbbiatbb. 

STATUTE  OF  FRAUDS. 

1.  Salb  of  Fbbbonal  Pbopbbtt  Ownbd  in  Co-tbhakct  —  Cbanob  of  Fiw- 

bbbsion.  —  Although  the  statute  of  frauds  is  not  applicable  to  a  sale  by  a 
Joint  owner  or  co-tenant  of  personal  property  of  his  Interest  to  a  third 
party,  where  his  co-owner  has  exclusive  possession,  yet  where  one  of 
the  co-owners  of  personal  property,  who  Is  In  the  sole  possession  there- 
of, sells  his  interest  therein  to  a  third  party,  there  must  be  an  immedi- 
ate delivery,  followed  by  an  actual  and  continued  change  of  possessioD* 
as  required  by  section  3440  of  the  Civil  Code,  or  the  sale  will  be  void  as 
to  his  creditors.  —  Broton  v.  O'Neal,  262. 

2.  Fbaudulbnt  Tbamspbbs  —  Attachmbnt  bt  Subsbqubnt  Cbbditqb  ^-> 
Consideration  —  Good  Faith.  —  A  transfer  of  personal  property  which 
Is  not  accompanied  by  an  immediate  delivery,  and  followed  by  an  actoal 
and  continued  change  of  possession,  is  fraudulent  and  void  as  against  tlia 
claim  of  any  creditor  who  is  such  creditor  during  any  of  tha  time  tha 
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pcnoo  maUag  the  tnmaCer  rtmaliia  Ib  poueMlon,  and  ladi  creditor  may 
canM  the  propertj  to  be  eelied  In  the  lame  manner  aa  he  might  have 
done  had  there  been  no  attempted  transfer  by  the  debtor.  The  consld- 
aratloB  i>a!d  by  the  pnrehaeer  or  the  good  faith  of  the  transaction  can- 
aot  be  Inquired  Into  for  the  purpose  of  evading  the  force  and  effect  of 
the  law  declaring  soch  transfer  frandnlent  and  void.  —  Id. 
t.  Bzscunm  AoanianrT.  —  The  sutnte  of  f rands  has  no  application  to  an 
esecnted  agreement  —  Batet  ▼.  Baheocit,  479. 
Bee  iHRxucviom ;  PaanmsBir,  1-41. 

STATDTB  OF  LIlilTATIONB. 

1.  Causi  OP  AcTioii  Babbbd  in  ANOTHnn  Stati  -^  PLaADiira  —  Constbuc- 
noN  OP  Cods.  —  It  is  not  necessary  for  a  defendant  who  claims  that  the 
canse  of  action  Is  barred  by  limitation,  under  section  861  of  the  Code  of 
Ctrl]  Procedure,  to  set  out  the  facts  upon  which  he  relies  to  show  that  tbe 
cause  of  action  arose  in  another  state,  and  that  under  the  laws  of  that 
state  It  would  be  barred  by  the  statute  of  limitations,  but  it  Is  sufficient 
If  he  states  generally  that  the  cause  of  action  is  barred  by  that  section. 
The  mle  of  pleading  established  by  section  458  of  the  Code  of  Civil 
Procedure  applies  to  section  861  of  that  code.  —  Allen  y.  Alien,  184. 

SLDnsD  AM  BncuBiTT  roB  Loam  —  Comtbacts  Madb  out  of  Statb  —  Con- 
WBUtTAow  —  CoNPLicT  OP  LAWS.  —  In  the  construction  of  a  deed  to  land 
te  this  state,  executed  out  of  the  state,  as  security  for  the  repayment  of 
money  admnced.  the  laws  of  this  state  existing  at  the  time  thr  ^^tjA  was 
eocecnted  must  be  read  as  a  part  thereof,  and  must  goyem  the  right  to 
foreclose  and  to  redeem,  although  the  contract  of  loan  is  to  be  construed 
according  to  the  laws  of  the  state  where  It  was  made.  —  Id. 

HBncaDiBS  UNDBB  Laws  op  Nbw  Yobk  —  Action  to  Rbdbbm  —  Law 
OP  Calipobitia  —  Dbbd  Passing  Title.  —  Where  such  deed  and  con- 
tract of  security  were  executed  In  the  state  of  New  York,  between  res- 
idents of  that  state,  either  party  could  have  maintained  an  action  In  that 
state  on  the  contract,  the  one  to  enforce  the  right  to  redeem,  and  the 
other  to  recover  the  amount  for  which  the  land  was  held  as  security ;  and 
when  the  action  In  that  state  to  recover  the  debt  became  barred  by 
the  laws  of  that  state,  no  action  to  redeem  from  the  security  could  there- 
after be  maintained  In  this  state,  where  It  appears  that,  by  the  law  in  force 
In  this  state  at  the  time  of  the  execution  of  the  deed,  the  legal  title 
passed  to  the  grantee  by  the  deed,  and  the  right  to  redeem  was  barred 
whenever  the  debt  to  secure  which  the  deed  was  made  became  barred 
by  the  statute  of  llmltotlona — Id. 

1  ftiGBT  OP  Bbdbicption  —  LAW  OP  Calipobnia  in  Fobcb  at  Date  op 
Dbbd  —  Subsbqubnt  Chanob  op  Law. —  The  right  of  the  grantee  of 
the  deed  of  land  in  this  state.  Intended  as  security,  to  redeem  therefrom, 
and  the  time  within  which  redemption  might  be  made,  were  fixed  by  the 
laws  of  this  state  in  force  at  the  time  of  the  execution  of  the  deed ;  and 
ao  subsequent  legislation  could  change  the  rights  or  obligations  of  the 
parties,  or  extend  the  time  for  sctlon,  section  846  of  the  Code  of  Civil 
Frocadore  having  been  enacted  after  the  execution  of  the  deed,  and  the 
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decisions  based  on  that  section  do  not  applj  In  determlains  tbm  effscl  sC 
the  deed  — id. 

S.LAW8  OF  New  Yobs  Ixmaxiszal  —  IiimnsT  ni  Land  —  Jjbl  Loci 
Rn  SiTA.  —  It  is  immaterial  whether  hy  the  laws  of  the  state  of  New 
York,  where  the  deed  of  land  in  this  state  was  executed,  an  action  to 
redeem  the  land  under  the  contract  for  security  could  be  maintained  In 
that  state,  although  an  action  for  the  recoTerj  of  the  money  due  was 
barred,  since  the  interest  of  each  party  In  the  land  Is  goyemed  by  the 
lew  loci  rei  Htm  In  force  at  the  time  of  the  execution  of  the  deed*  and  the 
right  to  redeem  is  governed  by  the  laws  of  this  state  then  in  force.  —  Id. 

6w  Two-years  Clausb  —  Tobts  —  Com stbuctiom  of  Cona  —  Section  839  of 
the  Code  of  CItII  Procedure,  proTiding  that  an  action  upon  a  contract, 
obligation,  or  liability,  not  founded  upon  an  instrument  in  writing,  must 
be  brought  within  two  years  after  the  cause  of  action  shall  have  accrued, 
is  applicable  to  all  actions  at  law  not  specifically  mentioned  in  other  por- 
tions of  the  statute,  and  includes  liabilities  arising  in  consequence  of  torts 
committed,  as  well  as  those  arising  from  contracts,  express  or  implied, 
not  founded  upon  an  Instrument  in  writing. —  Lattin  y.  CHUette,  817. 

7.  BUNNING  OF  StATDTI BHEACH  OF  CONTEACT DiSBXOABD  OF  DUTT. 

—  The  statute  of  limitations  begins  to  run  against  an  action  for  miscon- 
duct or  negligence  from  the  date  when  the  misconduct  or  negligence 
was  completed,  and  it  is  Immaterial  whether  the  negligence  out  of  which 
the  cause  of  action  arises  Is  the  breach  of  an  implied  contract,  or  the 
aflSrmatlve  disregard  of  some  postiye  duty.  —  Id, 

8.  Big  ST    of    Action  —  Putubb  Damages  —  Kmowlbdob  op  Nbglxobitcb. 

—  The  right  to  maintain  an  action  for  negligence  Is  distinguished  from 
the  measure  of  damages,  and  although  the  entire  damage  resulting  from 
such  negligence  may  not  have  been  known  until  the  right  to  a  recovery 
is  barred,  yet  the  time  within  which  an  action  may  be  brought  is  not 
thereby  prolonged.  —  Id, 

9.  Liability  of  Sbabchbb  of'rbcobds  —  Liuitatioit  op  Action  fob  Nbo- 
liqencb  —  Loss  OF  Title  within  Two  Ybabs.  —  One  who  holds  him> 
self  out  as  an  examiner  of  titles  is  bound  to  exercise  skill  and  care  In 
making  the  examination,  and  is  liable  in  damages  for  a  failure  to  exer- 
cise such  skill  and  care ;  but  an  action  against  a  searcher  of  recorda,  for 
damages  resulting  from  his  negligence  In  the  examination  and  report 
upon  the  condition  of  the  title  to  realty,  must  be  commenced  within  two 
years  after  the  giving  of  the  report,  or  it  Is  barred  by  the  statute  of  limi- 
tations, although  the  plaintiff  was  deprived  of  a  portion  of  the  land  by 
means  of  a  suit  brought  within  two  years  before  the  commencement  of 
the  action  for  damages.  —  Id, 

10.  FouB-TBABS  Clause  of  Limitation  —  Cbbtificate  op  Txtlb.  —  Con- 
stbuction  of  Code.  —  Section  887  of  the  Code  of  Civil  Procedure. 
prescribing  the  limitation  of  four  years  for  an  action  upon  a  contract, 
obligation,  or  liability,  founded  upon  an  instrument  In  writing,  refers  to 
contracts,  obligations,  or  liabilities  arising  from  Instruments  of  writing 
executed  by  the  parties  who  are  sought  to  be  charged,  in  favor  of  those 
who  seek  to  enforce  the  contracts,  obligations,  or  liabilities,  and  does 
not  apply  to  a  certificate  of  title  given  by  a  searcher  of  records  employed 
to  examine  and  make  a  written  report  of  the  condition  of  the  title,  wherv 
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damagw  an  claimed  for  negllg«ne»  of  the  aeardiar  tai  glrlBff  ■■  tnoofnet 
eartlflcata.  — /tf. 
Set  ADTMtmm  Poaflissioii ;  CoBPOBA.Tioiia«  26b 

STIPULATION.    See  PB^craca^  le-Sl. 

STOCK  AND  STOCKHOLDBB&    See  Ooxpobaxiohs. 

8TBBBT  AS8H8SMBNT.     See  ApraAl^  «. 

STBBBTS,  BOADS,  AND  HIGHWAYS. 

I.TOLL-BOAD  —  BXPIBATION   OF  FBAKCHISa PUBLIC   HlOHWAT.  —  A   fnUI- 

chlee  for  a  toll-road  granted  by  the  legislature  for  the  period  of  twenty 
yeara  expiree  by  limitation  at  the  end  of  the  twenty  yeara,  and  the  road 
then  becomes  a  public  highway.  —  Blood  v.  Wood9,  78. 

2.  PO8SE88ION   OF  TOIiL-BOAD GOLLBCTION     OF     TOLLS PBBBUliPTION.  — 

A  person  In  the  possession  of  a  road  claimed  by  him  to  be  a  toll-road, 
anthorised  by  the  legislature  to  be  continued  for  twenty  yeara.  who  has 
collected  tolls  thereon  for  orer  twenty  years  since  the  passage  of  the 
act,  and  who  ahowa  no  other  franchise  therefor,  will  be  presumed  to  have 
claimed  the  right  to  tolls  under  the  original  grant,  and  to  have  collected 
them  lawfully  during  the  existence  of  the  franchise,  although  there  la 
no  direct  eyldence  that  the  persons  named  in  the  act,  or  their  assigns, 
constructed  the  road,  or  that  he  was  an  assignee  of  such  persons,  or  col- 
lected tolls  under  that  f ranchiae.  —  Id, 
8.DaDiCATioH  OF  Public  Roao  —  Condition  as  to  Tolls.  —  The  act  of 
constructing  and  opening  a  toll-road  for  use,  followed  by  public  user 
thereof,  constitutes  a  dedication  of  It  as  a  public  road.  The  fact  that 
tolls  are  demanded,  and  that  the  public  uses  the  road  only  upon  condition 
of  paying  tolls,  does  not  affect  the  question  of  dedication.  —  Id, 

4.AUTH0BITT      OF     SUPBRYISOBS  —  FBBB      PUBLIC     ROAO  —  TOLLS  —  FRAN- 

CHisa.  —  The  board  of  supervisors  of  a  county  has  no  authority  to  grant 
a  franchise  to  collect  tolls  upon  a  free  public  road.  —  Id. 
6.  LaoiSLATiva  Act  —  Bxcass  of  Authobitt  —  Limits  of  Pbocbdubb.— - 
The  granting  of  a  franchise  for  a  toll-road  by  the  board  of  supervisors  of 
a  county  is  a  legislative  act,  and  the  board,  in  granting  It,  cannot  exceed 
the  authority  vested  in  them,  or  transcend  the  limits  of  the  procedure 
required  of  them.  —  Id, 

6.  Judicial  INquibx  as  to  Chabactbb  of  Boad  —  Collatbbal  Attack 
UPON  Authobitt  of  Supebvisobs.  —  The  granting,  by  the  board  of  su- 
pervlaors  of  a  county,  of  a  franchise  to  collect  tolls,  does  not  preclude 
inquiry  by  the  courts  as  to  whether  the  road  was  a  toll-road  or  a  free 
public  highway,  and  their  conclusion  upon  that  fact  may  be  questioned 
collaterally.— /d. 

7.  RacoBD  OF  Public  Boad  —  Dbdicatiom.  —  It  ia  not  necessary  that  the 
board  of  supervisors  of  a  county  should  cause  a  road  to  be  recorded  aa 
such,  to  render  a  strip  of  land  dedicated  to  the  public  as  a  public  road  a 
legal  public  highway.  —  Id. 

8.  Public  Highway  —  Petition  to  Supbbvisobs  —  Width  of  Boad  — 
Cqxbtbuction  of  Political  Codb  —  Validiti  of  PBOcaaDiiras.  —  Sec* 
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Hon  2682  of  tlM  PoUtlcal  Code,  proTldlng  wbat  the  petltioD  to  the  bMXd  of 
superyiBon  for  the  laying  oat  of  a  public  highway  miut  contain,  does  not 
reqolre  It  to  eUte  the  width  of  the  road,  and  the  failure  to  atato  It  does 
not  render  the  proceedings  void,  notwithstanding  section  2681  of  the  tame 
code  requires  the  road  to  be  at  least  forty  feet  wide,  and  authortaea  the 
▼lowers  to  report  upon  the  necessity  of  a  greater  or  practicability  of  a 
less  width  of  road  than  petitioned  for.  A  petition  for  a  road  not  stating 
the  width  mast  be  construed  to  be  a  peltlton  for  a  road  at  least  forty 
feet  wide.  ->ff<»  v.  Board  of  SupervUon  of  VenUira  Ooimty.  2S9. 
9.  Apfboval  or  Bond.  —  Where  the  bond  required  by  tection  2688  of 
the  Political  Code  to  accompany  the  petition  la  presented  with  it,  though 
the  petition  is  marked  filed  a  few  days  before  the  date  of  the  bond,  an 
order  of  the  board  of  supervisors,  that  the  bond  be  filed,  and  that  the 
petition  be  acted  upon  by  the  appointment  of  viewers.  Is  sufficient  evi- 
dence of  an  approval  of  the  bond  by  the  board  —  Jd, 

10.  Justification  of  Subbtibs  —  Rights  of  Pbopsbtt  Owwbes.  —  The 
fact  that  the  bond  was  approved,  although  the  sureties  had  not  Justified 
as  required  by  law,  is  a  mere  irregularity,  which  ooold  not  affect  the 
private  rights  of  a  property  owner.  The  validity  of  the  proceedings 
cannot  be  made  to  depend  upon  the  correctness  of  the  judgment  of  the 
board  as  to  whether  the  Justification  of  a  surety  was  In  accordance  with 
the  statute.  —  Jd. 

11.  Condemnation    of    Land  —  Substantial    Coicflianoi  with  Statutb 

—  Records  of  Supbbvisobs  —  iNDUirGSNCi  of  Coubts.  —  The  laying 
out  of  a  public  highway  Is  a  proceeding  to  condemn  land,  and  the  mode 
Is  in  some  sense  the  measure  of  the  power,  and  it  must  appear  that  the 
statute  has  been  substantially  complied  with,  to  render  the  proceedings 
valid ;  yet  the  courts  make  very  liberal  Indulgences  in  favor  of  the  rec- 
ords of  the  board  of  supervisors  in  such  proceedings,  which,  though  of 
great  importance,  are  usually  imperfect.  —  Id. 

12.  Municipal  Cobpobations  —  Widening  of  Stbbbt  —  Obdinamcb  mot 
Complying  with  Statutb — Insufficibnt  Spbcification  of  Boundabibs 

—  AssBSSMBNT  —  INJUNCTION. — The  Ordinance  adopted  by  the  city  of 
Los  Angeles  July  8,  1889,  for  the  widening  of  First  Street  from  the 
west  side  of  Los  Angeles  Street  to  the  west  line  of  Alameda  Street, 
which  provides  that  the  exterior  boundaries  of  the  district  of  land  to  be 
benefited  are  "all  lots  and  parcels  of  land  fronting  on  each  side  of 
First  Street,  from  the  west  side  of  Los  Angeles  Street  to  the  west  side 
of  Alameda  Street,"  does  not  comply  with  the  provisions  of  section  2 
of  the  act  of  March  6,  1889  (Stats.  1889,  p.  70),  under  which  the  proceed- 
ings for  the  widening  were  had,  which  declares  that  the  dty  council 
shall  pass  a  resolution  "specifying  the  exterior  boundaries**  of  the  dis- 
trict of  lands  to  be  affected  or  benefited  thereby ;  and  a  sale  of  lands  for 
the  purpose  of  satisfying  an  assessment  under  such  ordinance  will  bs  re- 
strained by  injunction.  —  DeTiail  v.  Morford,  4b7. 

18.  JuBiSDiCTiONAL  Requibbmbnts  Bbsbntial.  —  lu  ppooeedlngs  for  ths 
widening  of  a  street,  every  requirement  of  the  statute  which  may  la 
any  manner  benefit  the  owner  must  be  observed  in  order  to  glvs  Jn- 
risdlctlon  to  the  municipality.  After  the  Jurisdiction  is  once  acquired, 
subsequent  proceedings  can  be  attacked  for  only  such  Insgolsrltiss  as 
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affect  rataUntlal  rights;  but  for  the  purpose  of  acqalrlng  Jurisdiction, 
srrtty  xeqnlrement  most  be  regarded  as  of  equal  necessity.  —  Id. 

14.FIIJHO  OP  OBjacnoMS  to  Iupboykmsnt — ^Riqht  to  Objkct  to  Jitkis- 
DicnoH  —  Waitsb.  —  The  fact  that  a  property  owner,  whose  land  had 
been  assessed  for  the  widening  of  a  street,  appeared  before  the  city  coun- 
cil and  filed  objections  to  the  Improvement,  and  afterwards  protested 
against  the  report  of  the  commissioners,  did  not  operate  as  a  waiver  of 
his  right  to  object  to  want  of  Jurisdiction  in  the  council  over  the  subject^ 
matter  of  the  Improvement.  —  /<t. 

10.  DSDICATIOK   OF    STSnT — GaAKT   UPON    CONDITIONS— PUBUC    USEH — FOB- 

FiiTUBB— Nkolict  TO  GsADB  Stbest.  —  Land  granted  to  a  city  by  a 
corporation.  In  pursuance  of  a  resolution  of  the  directors  of  the  corpora- 
tion granting  It  for  a  public  road  and  highway,  on  the  condition  that  a 
fence  thereon  be  removed  and  reset  on  the  line  of  the  road  at  the  ex- 
pense of  the  city,  and  that  the  street  be  graded  at  the  city's  expense, 
becomes  a  public  street,  subject  to  the  conditions  named,  upon  Ita  ac- 
ceptance and  user  by  the  city ;  and  the  city  does  not  forfeit  Its  right  to 
use  It  as  a  public  street  simply  because  it  does  not  grade  it  when  re- 
quired to  do  so  by  the  corporation,  but  It  must  be  apparent  that  the  city 
will  not  grade  It  at  its  expense,  or  at  all,  before  the  corporation  can  re- 
claim the  land. — Lo9  Angeles  Cemetery  AMOoiaUon  v.  City  of  Loe  Angelee, 
42a 
See  C0118IDULATXOX ;  Dsdigatiom. 

SUMMONS. 
Saancn  op  Bvuuonu  —  Mamaoino  Agbnt  —  Clibk  of  Fokbign  Cob- 
FOBATION  —  Cabhibb  —  C0M8TBUCTION  OF  CoDB.  —  A  persou  employed 
by  a  foreign  mining  corporation  as  a  clerk  in  a  store  belonging  to  it  Is 
not  the  managing  agent  or  csshler  of  the  corporation  upon  whom  sum- 
mons may  be  served,  within  the  meaning  of  section  642  of  the  Code  of 
Civil  Procedure,  although  he  has  the  custody  of  money  belonging  to  the 
corporation,  and  it  Is  a  part  of  his  duty  to  keep  the  accounts  of  the  men 
employed  in  a  mine  belonging  to  the  corporation  from  data  furnished 
him  by  the  superintendent,  and  to  pay  them.  The  word  "cashier"  In 
such  section  refers  to  an  executive  officer  of  a  corporation,  —  as  the  cash- 
ier of  a  bank,— HLnd  not  to  a  simple  employee  who  Is  not  a  managlug  agent 
—  BlOfio  V.  Payfiuuter  MimU^g  Oo„  524. 
See  Pbacticb,  15. 

BUPBBMB  COUBT. 
1.  CONSTITUnONAI*    LAW — JUBIBDICTION    OF    StTPBBMB    COUBT — FOWBB    OF 

CouBT  IN  Bank  —  Modification  of  Judoubnt  Bbndbbbd  in  Dbpabt- 
XBNT  —  Bbhbabino  IN  BANK.  —  Under  the  constitution  of  this  state, 
there  is  but  one  supreme  court,  and  the  Jurisdiction  which  is  vested  In 
It  may'  be  exercised  either  in  Bank  or  In  Department.  The  court  In 
Bank  has  the  power  to  correct  an  error  in.  or  modify  the  Judgment  ren- 
dered in.  a  Department,  at  any  time  within  thirty  days,  of  its  own  mo- 
tion, irrespective  of  any  application  therefor,  and  It  is  not  necessary 
that  the  cause  be  argued  In  Bank  upon  an  order  therefor,  to  give  the 
conrt  in  Bank  Jurisdiction  thereof.  —  NUee  v.  Sdwarde,  41. 
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SUPREME  COURT  (Continued). 
2.FAiLUiai  OF  CuBBX  TO  Entbr  Obou  MODimNO  JUDOMnCT.  —  An 
order  of  the  supreme  court  modifying  a  Judgment  is  not  rendered  nuga- 
tory by  reason  of  the  failure  of  the  cleric  to  enter  it  In  his  minutes  until 
after  the  expiration  of  thirty  days  from  the  time  when  the  Judgment  was 
pronounced  in  Department.  The  action  of  the  court  does  not  depend 
upon  the  entry  of  its  orders  by  the  clerk,  but  upon  the  tmct  that  the 
orders  have  been  made,  and  wheneyer  It  is  shown  that  an  order  has 
been  made  by  the  court,  it  is  as  effectlye  as  if  It  had  been  entered  of  tee 
ord  by  the  clerk. — /d. 

SURETIES.     See  Cobpobatioh«  22-25. 

SWAMP  AND  OVERFLOWED  LANDS.     See  Ebclaxatioh  DmucT. 

TAXATION. 

FACTION  FOR  TAXBS  —  ISSUB  AS  TO  LBGALITT  —  TBANSFIB  FBOK  POUCB 
COUBT   TO   SUPBBICB   COUBT  —  CONSTBOCTIOX    OF    CODB.  —  In     BB     aCtlOU 

brought  in  a  police  court  to  recover  taxes,  where  the  answer  raises 
an  issue  as  to  the  legality  of  the  tax  sought  to  be  recovered.  It  is  the 
duty  of  the  court  to  transfer  the  action  to  the  superior  court  for  trial, 
under  the  provisions  of  section  888  of  the  Code  of  Civil  Procedure,  which 
applies  to  police  courts  as  well  as  to  Justices'  courts.  —  City  of  Santa 
Barbara  v.  Eldred,  878. 

2.  VOID  Judgment  of  Policb  Coubt  —  Appbllatb  Jubisdictioxt.  — 
Where  the  verified  answer  in  such  action  discloses  facts  which  require  a 
transfer  of  the  cause  to  the  superior  court,  from  the  time  of  the  filing  of 
the  answer  the  police  court  is  ousted  of  Its  Jurisdiction  to  proceed  fur^ 
ther  upon  the  merits  presented  by  the  pleadings,  and  a  Judgment  ren- 
dered therein  is  void,  and  the  superior  court  has  no  appellate  Jurisdiction 
to  try  the  case. — Id, 

8.  Obioimal  Jubisdiction  of  Supbbmb  Coubt  —  Tbial  of  Afpbai.  upoh 
Mebits  —  Waivbb  of  Ibbboulabitt.  —  The  superior  court  has  ori- 
ginal Jurisdiction  In  matters  involving  the  legality  of  a  tax,  and  over  an 
action  to  recover  a  tax,  the  legality  of  which  is  put  in  Issue ;  and  where 
the  parties  proceed  to  trial  upon  the  merits  in  such  an  action  appealed 
from  the  police  court  to  the  superior  court,  over  which  the  superior  court 
has  no  appellate  Jurisdiction,  its  original  Jurisdiction  Is  not  affected  by 
the  Irregular  way  in  which  it  acquired  the  Jurisdiction  over  the  parties, 
the  consent  of  the  parties  to  the  trial  upon  the  merits  being  a  waiver  of 
the  irregularity  of  procedure.  —  Id, 

4.  Municipal  Taxation  —  Poweb  of  Citi  Council  —  Chabtbb  of  Saitta 
Babbaba  —  Opbbation  of  Political  Codb.  —  The  act  of  the  legisla- 
ture of  March  10.  1874,  under  which  the  city  of  Santa  Barbara  was  In- 
corporated, providing  for  the  levy  of  an  annual  tax,  not  exceeding  one 
per  cent,  for  the  payment  of  bonds  and  Interest  and  the  current  expenses 
of  the  city,  one  third  to  be  devoted  to  the  payment  of  the  interest  upon 
end  establish  a  sinking  fund  for  the  payment  of  the  bonds,  did  not  repeal 
section  4371  of  the  Political  Code,  providing  that  the  direct  taxes  Im- 
posed by  a  common  council  In  any  one  year  must  not  exceed  two  per 
eent  of  the  valuation  of  property  within  the  city,  but  merely  suspended 
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Its  ap«raUon  m  to  the  dty  of  Stnta  Bartant;  and  tbo  mC  of  ICardi  18i 
1878,  amending  the  act  of  Bfarch  10.  1874,  ao  aa  to  proTlde  that  for 
tlM  paTment  of  the  bonda  and  InUreat  thereon  an  annual  tax  ebonld  bo 
lOTled,  not  exceeding  one  fonrth  of  one  per  cent,  repealed  the  portlona  of 
tho  act  of  March  10,  1874,  referring  to  the  levy  of  taxea  for  current  ex- 
penaea  of  the  city,  and  leaTea  eection  4871  of  the  Political  Code  aa  tho 
only  limitation  on  the  power  of  the  common  conndl  in  fixing  the  rate  of 
the  levy  of  the  tax  to  pay  the  current  expensea  of  the  city ;  and  a  levy 
by  the  council,  at  the  rate  of  $1,S0.  upon  each  one  hundred  dollara  of 
taxable  property,  ia  not  in  exceae  of  Ita  power.  — /d. 
See  DaoiCATiOH,  8,  4. 

TBNANTB    IN    COMMON.      Sea    AoTnai    Poaaiaaioir:    ScAVon    09 

VmjLVDB,  1. 

TITLEL    Sea  AxBixamov^  1. 

TOLL-BOAD.    See  SmiTfl«  Boam,  aim  Hiohwats,  1-V. 

TOETS.    See  SriTDn  ov  Limitation8^  6-10. 

TBU8T, 
1.  Dnn>  OF  Tanar  —  BasciasiON  —  Ritocation  of  Will.  —  A  complaint  In 
an  action  brought  to  have  It  decreed  that  a  conveyance  of  lands  by  the 
plaintiff  to  the  defendant  created  a  mere  naked  legal  trust,  and  to  compel 
the  defendant  to  convey  the  lands  to  the  plaintiff,  alleging  that  the  prop- 
erty was  conveyed  In  trust,  and  that  at  the  same  time  the  defendant  exe- 
cuted a  written  instrument,  which,  after  reciting  that  the  property  was 
conveyed  In  trust,  contains  an  acceptance  of  the  trust  and  an  agreement 
to  carry  out  the  same  according  to  a  declaration  of  trust  set  forth  In  plaln- 
tUTa  will,  executed  contemporaneously  therewith,  and  which  further 
alleges  that  the  deed  was  executed  solely  for  the  purpose  of  securing  the 
defendant  for  small  amounta  of  money  to  be  loaned  to  the  plaintiff  by 
the  defendant,  and  aa  a  part  of  his  last  will,  and  further  avers  that  the 
plaintiff  haa  revoked  his  will  and  the  naked  trust,  if  any,  created  by  the 
conveyance,  and  has  offered  to  repay  the  sums  advanced  by  defendant, 
but  which  avers  neither  undue  Influence,  fraud,  or  any  other  of  the  ordi- 
nary grounda  for  avoiding  conveyances,  states  no  cause  of  action.  — Kopp 
V.  Qunther,  63. 

3.  VOLUMTABT      TaUST      NOT      RlVOCABLB WANT    OF     CONSIDEBATION. A 

voluntary  deed  of  trust  passing  a  present  interest  In  fee  to  the  trustee, 
with  full  power  to  control,  encumber,  and  sell  tke  property  without 
reserving  a  power  of  revocation,  la  irrevocable,  and  a  want  of  consid- 
eration therefor  is  Immaterial.  —  Id. 

8.  DaCLASATION  OF  TBUST  IN  WILL REVOCATION  OF  WiLL SBPAaATI 

Dbbd  OF  TausT  —  BEFaBSNca  to  Will.  —  A  declaration  of  trust  in  a 
will  as  to  property  conveyed  to  a  trustee  by  an  absolute  conveyance  In 
trust,  which  la  no  part  of  the  will.  Is  not  revoked  by  the  revocation  of 
the  will,  where  the  property  conveyed  Is  expressly  excepted  from  the 
estate  dlsooaed  of  bv  the  will,  and  the  declaration  of  trust  contained  in 
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the  will  It  referred  to  tn  the  deed  of  tnurt  for  the  pnrpoM  of  ihowtnc  th* 
nature  of  the  trtut.  —  Id, 
4.  Mistake  of  Law  —  Tbstambntabt  Disposxtiom  —  Riuv  w  Bquitt. 

—  A  mere  mistake  of  law  on  the  part  of  the  grantor  of  a  deed  of  tnwt  as 
to  the  nature  and  effect  of  the  Instrument,  supposing  It  to  be  a  mere  tes- 
tamentary disposition  of  his  property*  remaining  within  his  control.  Is  not 
ground  for  relief  in  equity.  esfttdaUy  where  it  appears  that  he  Intended 
to  put  the  property  beyond  the  reach  of  an  unfavorable  Judgment.  —  id, 

6.  Tbust  Dbbd  —  Dbclabation   of  Trust — Powbb  to  Sbll  aho  Oowtbi. 

—  An  Instrument  which  conveys  to  a  grantee  named  therein  the  legal 
title  to  property  described,  upon  certain  trusts  which  it  declares,  and 
which  confers  upon  him  the  power  in  execution  thereof  to  sell  the  prop- 
erty thus  conveyed  and  transmit  the  legal  title  to  hU  grantee,  Is  a  trust 
deed.  —  More  v.  Calkins,  485. 

6i.  Deed  to  Cbeditob  to  bb  Paid  fbox  Procbbds  of  Balb  —  Mobt- 
OAGB.  —  The  fact  that  such  deed  was  made  directly  to  a  creditor  of  the 
grantor  as  trustee,  and  not  to  a  third  party.  Is  Immaterial  upon  the  qom- 
tion  as  to  whether  the  conveyance  should  be  treated  as  a  mortgage  or  a 
deed  of  trust,  as  such  question  must  depend  upon  the  essential  character 
of  the  instrument  as  shown  by  its  terms,  and  not  upon  whether  the  gran- 
tee Is  a  creditor  whose  debt  is  to  be  paid  out  of  tho  proceeds  to  arise 
from  the  execution  of  the  trust  which  is  declared.  —  Id, 

7.  Dbath  of  Gbantob  —  Revocation  of  Powbb  of  Salb  —  Failubb  to 
Pbbsent  Claim  —  Cancellation  of  Deed.  —  The  death  of  the  grantor 
does  not  operate  as  a  revocation  of  a  power  of  sale  contained  In  a  trust 
deed,  or  limit  the  effect  of  the  deed ;  and  the  failure  to  present  to  the 
administrator  of  the  deceased  grantor  the  claim  secured  by  It  fnrnishta 
no  ground  for  a  court  of  equity  to  cancel  the  deed.  —  Id. 

8.  Constbuction  of  Deed  —  Consiobbation  of  Pbouzbb  to  Tbubtbb  — 
Appeal  —  Law  of  Case.  —  The  construction  placed  upon  a  deed  of 
trust  by  the  supreme  court,  in  its  decision  reversing  the  judgment  and 
remanding  the  case  for  a  new  trial,  holding  that  a  promise  to  pay  ten 
thousand  dollars  to  the  trustee,  besides  his  debts  and  the  reasonable 
expenses  of  his  administration,  was  without  consideration.  Is  the  law  of 
the  case,  and  the  question  of  Its  correctness  will  not  be  considered  upon 
a  second  appeal.  —  Id, 

9.  Compensation  of  Tbustbb  —  Rbimbubsbmbnt  of  Bzpbnsbs.  —  A  trust- 
tee,  upon  the  close  of  his  trust.  Is  entitled  to  a  reasonable  oompensatlon 
for  his  services  in  performing  his  duties  under  the  trust  deed,  to  be  fixed 
by  the  court,  unless  the  parties  can  agree  in  relation  thereto,  and  Is  en- 
titled to  be  reimbursed  for  all  expenses  Incurred  by  him.  —  Id, 

1^  Assignment  in  Tbdst  —  Tbustbb  as  Benbficiabt  —  Absigmob'b  Ay^^>b- 
NET  —  Tbust  fob  Fees  and  Disbubsbkbnts.  —  Where  the  owner  of  a 
note,  upon  which  a  suit  is  brought  against  the  makers,  assigns  It  in  trust, 
together  with  all  the  avails  of  the  action,  and  certain  other  claims  to  se- 
cure certain  specified  obi igat Ions,  "first  deducting  and  paying  out  of  any 
money  that  may  be  realized  out  of  said  claims  all  charges  for  costs  and 
attorney's  fees  and  charges,  to  provide  for  the  payment  of  which  this  as- 
signment Is  also  made,"  the  fact  that  the  assignee  is  one  of  the  benefi- 
ciaries named  does  not  prevent  the  assignment  from  creating  a  trnst. 
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wlilch  may  b«  «aforeed  In  favor  of  the  attorney  of  the  aaelgnor,  for  his 
fees  and  dlabonemenu  for  costs  in  the  suit  on  which  the  note  was  made. 

—  Tifler  Y.  Matfre,  160. 

(L  BVFOBCaMBNT   OF    TB17ST    JLOAIKST    AOMINIBTnJlTOR    OF   TRUBTN.  —  Buch 

tmst  derolyes  upon  the  administrator  of  the  trustee*  and  may  be  en- 
forced directly  against  him  by  the  assignor's  attorney,  as  an  equitable 
cause  of  action.  —  /d. 

7.  FnOMIBB     FOB     BBICBFXT     OF    AROTBBB  —  BXBCUTBD    COMBtDBBATIOR  — 
AOBaBMBNT    BT     ABBIOKBS    TO     PaT     AtTOBNBT'B   FBBB   OF   ASBIUNOB. — 

The  agreement  by  the  assignee  to  i>ay  the  fees  of  the  assignor's  attorney, 
being  based  upon  an  executed  consideration,  may  be  enforced  by  the 
attorney,  as  a  promise  made  for  his  benefit,  by  an  action  at  law  against 
the  assignee  ^  Id. 

SbBSTATBB     OF     DlCBDBMTS  —  PBBBBNTATXOM     OF     CLAIMS  —  PlBADINO. — 

The  cause  of  action  in  lavor  of  the  attorney  of  the  assignor,  against  the 
administrator  of  the  assignee,  is  not  goyemed  by  section  1498  of  the  Code 
of  Ciyll  Procedure ;  and  if  the  administrator  pleads  the  statute  of  limita- 
tion, the  cause  of  action  against  him  is  not  affected  by  a  finding  that 
the  cause  of  action  against  the  deceased  assignor  was  barred  by  that 
section,  hoi»«yer  it  might  affect  the  estate  of  the  assignor.  —  Id, 
9.  Disqualification  of  Plaintiff  as  Witnsss  —  Claim  against  Bstatb. 

—  The  plaintiff  in  such  action  cannot  testify  against  the  administratrix 
of  the  deceased  assignor  to  an  agreement  made  between  the  assignor, 
the  assignee,  and  the  plaintiff,  to  the  effect  that  the  plaintiff  should 
continue  to  prosecute  the  suit  upon  the  assigned  note  as  attorney  for  the 
assignor,  and  be  paid  a  reasonable  fee  out  of  the  proceeds  of  the  Judg- 
ment, If  collected,  nor  can  he  testify  to  any  matters  of  fact  occurring 
before  the  death  of  the  assignor.  —  Id. 

Bee  Dbbdb^  11 ;  Bbtatbb  of  Dbcbasbd  Pbsbonb,  2,  8 ;  Pabtnbbbhip,  8. 

UNDERTAKING.    See  Appbal.  9,  10;  Attachubnt;    Cobpobationb,  22; 
Mobtoaob,  2. 

UNDUB  TNFLUBNCB.    See   Dbbdb^   11;    BbtItbb  of  Dbcbasbd  Pbbbons, 
4-10. 

VBNDOR  AND  VBNDBB. 
1.  Action   to  Rbcotbb   Pubchasb-monbt   Paid  —  Tiicb  of   Bssbncb—- 

PUL4DIIIQ    INSUFFICIBNT     COMPLAINT WANT     OF     PBBTOBMANCB     BY 

Plaintiff.  —  A  complaint  by  a  purchaser  to  recover  money  paid  upon 
a  contract  for  the  purchase  of  land,  which  alleges  that  by  the  terms  of 
the  contract  the  sum  sued  for  was  to  be  paid  down,  and  the  remainder  of 
the  purchase-money  was  to  be  paid  in  Installments,  and  that  upon  the  pay- 
ment of  the  last  Installment  the  vendor  was  to  execute  a  deed  of  the  land : 
that  time  was  made  the  essence  of  the  contract  by  express  terms;  and 
that  at  the  maturity  of  the  contract  the  vendors  failed  and  refused  to 
execute  a  deed;  but  which  does  not  allege  a  payment  of  any  deferred 
Installments,  or  a  tender  of  performance,  or  an  excuse  for  a  failure  to 
make  the  tender,  or  any  resclBSlon  of  the  contract,  —  does  not  stats  a 
cauBS  of  action.  —  Toimsend  y.  TufU,  2fi7. 
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2.  Mutual  Nbolbct  to  Pkbfobx  —  BBBcifisxoir  —  Fxbst  Bbbach  bt 
PuBCHAflSB  —  TBNDUt  AND  DiMAKD  ov  OoNTSTANCB.  —  TIm  mere  ne- 
glect of  both  parties  to  tuch  contract  to  perform  the  contract  on  the  day 
fixed  for  Its  performance  coold  not,  without  anything  more,  operate 
aa  a  readaalon  thereof:  and  when  the  complaint  shows  a  first  breach  of 
the  contract  on  the  part  of  the  purchaser,  by  failure  to  pay  the  first  de- 
ferred payment  a  full  year  before  the  Tendon  were  required  to  convey, 
a  full  tender  on  his  part  of  the  remainder  of  the  purchase-money  due, 
and  a  demand  for  a  deed.  Is  essential  to  a  recorery  of  the  purchase- 
money  paid,  and  It  Im  not  enough  H  allege  a  refusal  of  the  Tendors  to 
make  and  tender  a  deed  at  the  date  fixed  for  oonyeyance.  —  Id, 

%  Ibl8GI88I0N    OF    CONTRACT    OV    SaUI  RSCOTBBT    OT    PUBCHASn-MOltBT 

Paid  —  RncouPicnNTB  ov  Damaob.  —  When  a  contract  of  sale  and  pur- 
chase of  lands  Is  abandoned  or  rescinded  by  the  partlea  the  vendee, 
though  In  default,  may  recoyer  back  Installments  of  the  purchase-money 
paid,  less  the  actual  damage  to  the  Tsndor,  occasioned  by  his  breach  of 
the  contract.  —  Phelp9  t.  Brown,  678. 
i.  RacoTBBT  FBOX  AoBMTB  OF  Vbhdbb  —  Bbtoppbl  OP  A«BNT.  —  Where 
a  firm  of  real  estate  agents,  who  negotiated  a  sale  and  p^  n  hase  of  land, 
recelyed  from  the  yendee  for  the  yendor  a  dieck  for  a  sua  of  money  as 
a  deposit  or  first  payment  upon  the  land,  and  took  a  receipt  therefor  from 
the  yendor,  as  the  agents  of  the  yendee,  and  upon  an  abandonment  and 
rescission  of  the  contract  by  the  parties,  recelyed  ba^  the  amount  of  the 
check  from  the  yendor,  dellyering  back  and  canceling  their  receipt  there- 
for as  agents  of  the  yendee,  they  are  estopped  from  denying  an  agency 
for  the  yendee,  and  the  yendee  Is  entitled  to  reeoyer  back  from  such 
agents  the  amount  so  received  by  them.—- id. 

ff.  RB8CI88I0N    OF    CONTBACT  —  RBCOVBBT      OF      PUBCRABB-MOIIBT     PAID  — 
PLBADIirO — ^BXCUSB    FOB    TBBDBB    AND    DBXAIID  —  WIVBDBAWAL    OF    Bs- 

CBOW  BT  Ybndob.  —  A  complaiut,  in  an  action  to  reeoyer  purchase-money 
paid  under  a  contract  for  the  purchase  of  land,  need  not  allege  a  tender 
of  the  residue  of  the  purchase-money,  and  a  demand  for  a  deed.  If  It 
shows  a  sufficient  excuse  for  the  omission,  and  where  such  complain^ 
alleges  that  by  the  term*  of  the  contract  the  deed  to  the  land  was  placed 
In  escrow,  to  be  held  until  the  final  payments  should  be  made,  and  that 
the  yendor  withdrew  the  deed  from  the  holder  thereof,  and  denied  the 
right  of  the  plaintiff  to  purchase  under  the  contract,  with  Intent  to  re- 
scind the  contract,  it  sufficiently  shows  that  a  tender  of  the  balance  of 
the  purchase-money  and  a  demand  for  the  deed  would  hays  been  of  bo 
ayail,  and  entitles  the  plaintiff  to  the  relief  sought,  at  agalait  a  gwiaral 
demurrer.  — if errai  y.  MerriU,  8M. 
See  BONA  FiDB  Pubcbabbb  ;  Dbbdb. 

VBNUB.     See  Placb  of  Tbiak 

WABD.     See  Guabman  and  Waxb. 

WATBB  AND  WATBR  RIGHTS. 
l^BmNSNT  Domain  —  Condbmning  Usb  of  Watu — ICuimsiFAft  Oobfob. 

ATI0N8  —  CONSTITUTIONAL  LaW  —  GBNBBAL  LAWB.  —  SoCtiOB  1001  Of  the 
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ClTll  Code  and  teetlon  1288  of  the  Code  of  CtTll  Procednre  pxoTldliig  for 
the  acqoliltlofB  of  priyate  property  by  "any  perMii,  withont  farther 
leglalatiTe  action,*'  throoj^h  the  ezerclae  of  the  ri^ht  of  eminent  domain, 
fbr  the  oae  of  "canals,  aquedacta,  flamea,  dltdiea,  or  pipea  for  conduct- 
ing water  for  the  oae  of  the  inhabltanta  of  any  county.  Incorporated  city, 
or  city  and  county,  Tillage,  or  town,"  are  general  lawa  within  the  mean- 
ing of  aectlon  6  of  article  XI.  of  the  conatltutlon,  proylding  that  dtiea 
ahall  be  subject  to  and  controlled  by  general  lawa,  and  are  applicable  to 
manldpal  corporationa  formed  before,  as  well  as  to  those  formed  after, 
the  adoption  of  the  eonstitation  of  1879.  —  Oitv  of  Banta  Cms  y.  BnrigM, 
lOK 
SLMacBsaxTT  —  DtBTAium  or  Bufflt  —  NnAsn  Watbss  Ownvd  bt  Wa- 
sm  GoicpAHT — IirSTaucTiOMa.  —  Where  the  eyldenee  shows  that  the 
watera  of  a  creek  from  which  a  water  company  receiyes  Its  supply 
are  Insufficient  in  Quantity  to  supply  the  wanta  of  the  Inhabitants  of  a 
dty  to  which  the  company  furnishes  the  water,  during  the  summer 
months,  and  a  portion  of  them  are  also  Inferior  In  quality,  and  that  the 
population  of  the  dty  is  steadily  increasing,  and  that  the  waters  of  the 
stream  aought  to  be  condemned  by  the  dty  are  excellent  in  quality, 
and  abundant  in  quantity,  and  of  suffident  eleyatlon,  the  fact  that  the 
stream  sought  to  be  taken  la  further  from  the  city  than  the  streama 
from  which  the  water  company  take  their  supply,  although  a  matter 
to  be  considered,  Is  not  controlling  upon  the  question  of  necessity,  and 
where  the  instructions  of  the  court  as  to  the  power  to  condemn,  and  the 
necessity  claimed  to  exist,  are  correct,  it  Is  not  error  to  refuse  instruc- 
tions predicated  controlUngly  upon  the  question  of  distance,  and  upon 
the  power  of  the  dty  to  condemn  the  watera  owned  by  the  water 
company.  —  Id, 

5.  Watbb  Rights  —  PaiyATB  Lands  —  Ripabian  Ownbbship  —  Appbo- 
PBIATION.  —  A  riparian  proprietor  of  priyate  lands  cannot  acquire  any 
right  in  the  waters  of  the  stream  by  mere  appropriation.  —  Id. 

i.  Public  Laitds  —  PBBSUMPTioif  —  Bitbdbn  or  PBOor.  —  Where  It  does 
not  appear  whether  the  lands  through  which  a  stream  ran  at  the  time 
when  a  riparian  proprietor  claims  to  have  acquired  a  right  by  appropri- 
ation were  priyate  or  public  property,  it  will  not  be  presumed  that  they 
were  public  lands,  but  the  burden  of  proving  that  they  were  such  lands 
deyolyes  upon  the  daimant.  —  Id, 

6.  ByiDBNCB  —  PBBSCBIPTiyB    RiOHT NOTICB    CLAIMING    WaTBB  —  BKBOB 

WITHOUT  Pbbjudicb  —  Pbbbumption  UPON  AppBAL.  —  Where  the  eyl- 
dence  ahowed  without  conflict  that  the  defendant  had  acquired  a  pre- 
scriptiye  right  to  the  use  of  the  waters  of  the  creek  sought  to  be 
condemned,  and  the  lury  were  fully  and  fairly  instructed  in  reference 
thereto,  it  must  be  assumed,  upon  appeal,  that  the  jury  allowed  the  value 
of  the  prescriptive  right,  and  the  action  of  the  trial  court  in  excluding 
a  notice  which  had  been  posted  up  in  a  conspicuous  place  by  the  defend- 
ant's grantor  at  the  place  where  the  water  was  diverted,  and  which 
tended  to  ahow  that  the  defendant  claimed  the  right  to  dlyert  the  water 
adyaraaly  to  aU  othar  dAimants,  although  airQnaoii8»  Is  not  pnJodldsL 
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WATBB  AND  WATBR  RIGHTS  (Contlniied). 

CEtYiDnrci  —  Bfvbct   or   Iuucuszom  —  Quauvicatioh    ov 

In  a  prooeedlng  to  condemn  land.  It  U  proper  for  the  court  to  exclude 
the  testimony  of  a  wltnen  as  to  his  opinion,  as  an  expert,  as  to  the  effect 
of  irrigation  upon  the  lands  owned  by  the  defendant,  where  It  appears 
that  the  experience  of  the  witness  had  been  confined  to  another  oonnty, 
and  he  had  never  been  upon  the  land  In  question,  except  fOr  a  period  of 
one  day  in  the  winter,  and  It  was  not  shown  that  the  conditions,  as  to 
the  climate,  soil,  topography,  and  rainfall,  were  the  same  in  the  county 
where  the  land  was  situated  as  they  were  in  the  county  where  the  wit- 
ness resided.  —  id. 

7.  Bhimbnt  Domain  —  Condbicnatxon  or  Watib  Rights  —  Pubadino  — 
Public  Use  —  Supplt  or  "FABJCiifQ  Nbiohbobhood.'' —  A  complaint  In 
an  action  by  a  water  company  to  condemn  water  rights  and  a  strip  of  land, 
which  alleges  that  It  is  necessary  to  condemn  and  take  the  water  rights, 
in  order  to  carry  out  the  purpose  of  the  water  company  to  supply  a 
"farming  neighborhood,"  composed  of  land  riparian  to  the  creek,  with 
water  for  domestic  use  and  irrigation,  but  which  does  not  otherwise 
show  whether  the  ''farming  neighborhood"  Is  Inhabited,  not  only  falls 
to  show  that  the  use  for  which  condemnation  Is  sought  la  a  public  use, 
but  shows  afflrmatiyely  that  it  Is  not  —  AUto  Water  Co.  t.  Baker,  168. 

Iw  "Nbiohbobboou'' —  CoNSTBUcnoN  or  Plbadino.  —  The  term  "neigh- 
borhood" is  an  indefinite  phrase,  and  may  oonskt  of  but  two  houses 
upon  a  single  farm ;  and  as  the  pleading  must  be  construed  most  strongly 
against  the  pleader,  it  must  be  understood  that  the  farming  neighbor- 
hood to  be  benefited  consists  of  one  farm  only,  and  this  the  property  of 
the  plaintiff.  —  Id. 

9.  Uncbbtain  Descbiption  or  Rights  to  bx  Coxcdbmhbd  —  Spbcial  Db- 
mubbbb.  —  A  complaint  in  an  action  to  condemn  water  rights,  which 
describes  them  generally  as  all  the  rights  of  each  of  the  defendants, 
whether  as  riparian  owners  or  acquired  by  appropriation,  adyerse  use,  or 
prescription,  except  for  domestic  use  and  reasonable  Irrigation  of  their 
riparian  lands,  is  uncertain  In  not  showing  definitely  what  water  rights 
are  proposed  to  be  condemned,  and  Is  Insuflicient  as  against  a  spedul 
demurrer.  —  Id. 

10.  Watbb  Rights  —  Pbbcolatinq  Watbbs  —  Appbopbiatioii  or  Brsiira. — 
DiVBBBiON.  —  Where  a  spring  is  fed  solely  by  percolating  waters  which 
seep  into  it  from  swaup  or  wet  land  surrounding  the  same,  and  not  by 
any  running  stream  of  water,  there  is  no  water  at  such  spring  to  which 
the  right  of  use  can  be  acquired,  either  by  statutory  appropriation  or  by 
adyerse  user,  and  no  action  will  He  in  fayor  of  one  who  has  collected  the 
water  at  the  spring  in  a  reseryoir,  and  transmitted  it  by  a  pipe  tor  use, 
against  one  who  has  diverted  the  water  from  the  reservoir  by  meana  tt 
a  tunnel  and  ditch,  constructed  ab  .ye  the  reservoir  on  liis  own  land,  for 
irrigation  and  domestic  uee.  —  Bouthem  Paoi^  RaUroad  C».  v.  Dufow^ 
615. 

11.  SuBTBBBAKBAN  Watbbs  Pabt  OB  SOU*.  —  The  Uw  Controlling  tha  rlfhts 
to  subterranean  waters  not  running  through  a  diannel  or  defined  oourac 
is  very  different  from  that  affecting  the  rights  of  surface  streams,  la 
the  former  case  the  water  belongs  to  the  soil,  is  part  of  it,  is  owned  and 
possessed  as  the  earth  is,  and  may  be  used,  remoTed,  and  coatzollad  to 
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the  game  extent  by  the  owner :  and  no  action  will  lie  for  Injorlei  caused 
by  cottlng  It  off.— /d. 

IZAcnOM    FOB    DlYIBSION  —  FINDING    AS    TO     PBRCOLATION  —  FAIL0SB    TO 

Find  as  to  Appbopbiation.  —  A  finding,  In  an  action  for  the  dlrersion 
of  water  from  plaintllTs  reservoir,  that  the  reserrolr  was  sustained  by 
percolating  waters  alone*  and  that  the  digging  of  the  ditch  by  the  de- 
fendant was  for  useful  purposes  upon  his  own  land,  and  aboYe  the  reser- 
yoir,  Is  sufficient  to  sustain  the  Judgment  in  favor  of  the  defendant,  and 
a  failure  to  find  upon  the  Issue  of  appropriation  does  not  constitute  a 
reTersible  error.  —  Id. 

1S.WATBB  Right  —  Constant  Flow  —  Constbuction  of  Judqmbnt.  —  A 
judgment  in  an  action  to  determine  and  define  a  water  right,  adjudging 
that  the  defendants  are  the  owners  of  a  quantity  of  the  waters  in  question 
**eqnal  to  a  constant  dow  of  two  and  one  third  inches,  measured  under  s 
four-inch  pressure,  on  their  said  premises,  and  are  entitled  to  the  use  of  the 
pipes,  ditches,  aqueducts,  and  reservoirs  belonging  to  plaintiff,"  for  the  pur- 
pose of  storing,  preserving,  and  conducting  the  same  upon  their  lands,  does 
not  entitle  the  defendants  to  put  into  the  pipe  an  appliance  by  means  of 
which  they  can  at  one  time  accumulate  a  head  of  water  greater  than  a 
constant  flow  of  two  and  one  third  Inches  under  a  four-Inch  pressure,  and 
BTerage  the  flow  so  as  to  equal  the  amount  of  such  constant  flow,  but  re- 
quires them  not  to  obstruct  the  flow  to  any  greater  extent  at  any  time 
than  the  constant  flow  provided  for  by  the  Judgment  —  Alhamltra  Addi- 
Uion  Water  Co.  v.  Riohard9on,  490. 

14.  Rights  Acquibbd  bt  Stipulation  —  Finding.  —  If  by  the  terms  of  a 
stipulation,  entered  Into  after  the  commencement  of  the  former  action, 
the  defendants  acquired  any  rights  in  the  waters  flowing  their  lands  In 
the  pipes  of  the  plaintiff,  other  or  different  from  those  specified  in  the 
Judgment,  they  are  entitled  to  be  protected  therein  in  a  subsequent 
action  involving  the  water  right;  but  it  is  necessary  that  the  court  In 
such  subsequent  action  should  find  whether  the  stipulation  was  made 
before  or  after  the  commencement  of  the  former  action,  and  what  were 
Its  terms.  —  Id, 

LS»Watbb  Rights  —  Pbbscbiftion  —  Consent  to  Usb  fbosi  Wastb-gatb 
OF  Canal —  Noticb  of  Advbrsb  Right  —  Nonsuit.  —  In  an  action  to  en- 
join the  closing  of  s  waste-gate  to  defendant's  canal,  brought  by  a  plain- 
tiff who  alleges  a  prescriptive  right  to  open  the  waste-gate  and  divert 
water  from  the  canal,  when  not  used  to  run  defendant's  mill,  a  nonsuit 
Is  properly  granted,  where  plaintiff's  evidence  shows  that  the  waste-gate 
was  habitually  opened  by  defendant's  express  or  implied  consent.  In  re- 
sponse to  an  Inquiry  of  plaintiff  as  to  whether  they  desired  to  use  the 
water,  and  does  not  disclose  an  uninterrupted  adverse  user  of  the  water 
for  a  period  of  five  years  to  the  knowledge  of  defendant  and  his  grantors, 
and  with  notice  to  them  of  a  claim  of  right  to  open  the  waste-gate  and 
take  the  water  from  the  canal  without  their  consent.  —  Ball  v.  Kehl,  606. 

Xt,  BuBOBN  OF  Pboof  AS  TO  Pbescbiptivb  Riqht.  —  The  burden  of  proving 
nnlnterrupted  user  with  knowledge  of  the  owner  is  on  the  party  claim- 
ing a  prescriptive  right  —  Id. 

17.  INTBBBUPTION  OF  UsBB.  —  An  interruption  of  adverse  user,  howeTer 
slight  prevents  the  acquisition  of  title  by  prescription. — Id, 
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18.  FBBMisarni  Ura  or  Watbb.  —  The  me  of  wmttr  by  penBlnlon  «C  tht 
owner  Ig  not  adyene.  —  Id, 

19.  Appbopbzation  of  Watbb  vbom  Wabtb-oati  —  BncoHD  Appbopbia- 
TZON  OP  Stbbam.  —  An  appropriation  of  so  mnch  water  as  the  owner 
of  a  canal  may  elect  to  discharge  tr^m  hJa  waate-gate  doea  not  Indnde 
the  right  to  take  water  from  the  canal  through  the  waate-gate  by  a  tree- 
paaa  without  the  owner's  consent ;  and  such  appropriation  doea  not  eoa- 
fer  the  same  right  as  that  of  a  second  appropriation  of  the  waten  af  a 
natural  stream  subject  to  the  rights  of  a  prior  appropriation -»JiC 

See  JUDGMaifT.  8-6 ;  Plbadino^  6 ;  Pdblic  Laxm,  1«  1; 

WHARFINGER.    See  Habbob  Ooxxiaaiomnw. 

WILLS.    See  E8tatb8  op  Dbcbabbd  Pbbmv^,  4-11 ;  Tmom,  1»  % 
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